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SENATE BILL | No. 1363

Introduced by Senator Robbins

March 9, 1989

An act to amend Sections 790.04 and 790.07 of, and to add
Section 790.035 to, the Insurance Code, relating to insurance,
and declaring the urgency thereof, to take " effect
immediately. A

LEGISLATIVE COUNSEL’S DIGEST

SB 1363, as introduced, Robbins. Insurance: unfair

practices. ,
~ Under existing law, if a person engaged in the business of
- insurance violates certain statutory provisions declaring
~‘ certain acts to be unfair and deceptive acts and practices, the
Insurance Commissioner may issue an order to show cause,
and hold a hearing to determine whether the commissioner
. should order the person to cease and desist. Under existing
- law, a person engaged in the business of insurance is liable for
" a penalty not to exceed $5,000 for a violation of the order,
except that the penalty may not exceed $55,000 for a willful

violation.

This bill would also provide that a person engaged in the
business of insurance who violates those provisions relating to
unfair and deceptive acts is liable for a penalty of up to $5,000
per day, or $55,000 per day for a willful violation. The penalty _

. would be assessed by the commissioner in connection with
" the cease and desist order.

~ The bill would declare that it is to take effect immediately

as an urgency statute. | _

Vote: %. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 790.035 is added to the Insurance
Code, to read: :
790.035. (a) Any person who engages in any unfair

method of competition of any unfair or deceptive act or -
practice defined in Section 790.03 is liable to the state for

a civil penalty not to exceed five thousand dollars
($5,000) for each day in which the person engaged in that
act or practice, or, if the act or practice was willful, a civil
penalty not to exceed fifty-five thousand dollars ($55,000)
for each day in which the person engaged in that act or
practice.

(b)Y The penalty imposed by this section shall be
imposed by and determined by the commissioner as
provided by Section 790.05. The penalty imposed by this
section shall continue to accrue until a cease and desist
order issued under Section 790.05 becomes final.

SEC. 2. Section 790.05 of the Insurance Code is

amended to read:

R

790.05. Whenever the commissioner shall havereason

to believe that asy such person has been engaged or is
engaging in this State state in any unfair method of

competition or any unfair or deceptive act or practice ;~
defined in Section 790.03, and that a proceeding by him -

the commissioner in respect thereto would be to the

interest of the public, he or she shall issue and serve upon

saeh that person an order to show cause containing a
statement of the charges in that respect, a statement of
that person’s potential liability under Section 790.035, and

a notice of a hearing thereon to be held at a time and

place fixed therem, which shall not be less than 30 days

after the service thereof, for the purpose of determining =

whether the commissioner should issue an order to sueh
that- person to, pay the penalty imposed by Section
790.035, and to cease and desist suek those methods, acts,
or practices or any of them.

If the charges or any of them are found to be justified
the commissioner shall issue and cause to be served upon
saeh that person an order requiring saeh that person to

9 70
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pay the penalty imposed by Section 790.035 and to cease
and desist from engaging in suek those methods, acts, or
practices as have been found to be unfair or deceptlve

Suekh The hearing shall be conducted in accordance
with the Administrative Procedure Act, Chapter 5
(commencing at Section 11500) of Part 17 of Division 3;
of Title 2 of the Government Code; and the cormmssmner
shall have all the powers granted therem S

Sueh The person shall be entitled to have s-ueh tbe
proceedings and suek the order reviewed by mears of
any remedy provided by Section 12940, of th13 code or by
said Administrative Procedure Act. -

SEC. 3. Section 790. 07 of the Insurance Code 1s
amended to read:

79C.07. Whenever the commissioner shall have reason
to believe that any person has violated a cease and desist
order issued pursuant to Section 790.05 or a court order
issued pursuant to Section 790.06, after the order has
become final, and while the order is still in effect, or has
failed to paya penalty imposed under Section 790.05, the
comnmissioner may, after a hearing at which it is
determined that the violation was committed, order that
person to forfeit and pay to the State of California a sum
not to exceed five thousand dollars ($5,000) plus any
penalty due under Section 790.05, which may be
recovered in a civil action, except that, if the violation is
found to be willful, the amount of the penalty may be a
sum mnot to exceed fifty-five thousand dollars ($55 000)
plus the penalty due under Section 790.05.

For any subsequent violation of the cease and de,51st
order or of the court order or the order to pay the
penalty, while any sueh the order is still in effect, the
commissioner may, after hearing, suspend or revoke the
license or certificate of .that person for a period not
exceeding one year; provided, however, no such
proceeding shall be based upon the subsequent violation
unless the same was committed or continued after the
date on which the order imposing the penalty pursuant
to the preceding paragraph became final.

40 The hearings provided by this section shall be
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conducted in accordance with the Administrative
Procedure Act, and the commissioner shall have all the

‘powers granted therein.

The person shall be entitled to have the proceedings
and the order of the commissioner therein reviewed by
means of any remedy provided by Section 12940 of this
code or by said Administrative Procedure Act.

SEC. 4. This act is an urgency statute necessary for

the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting the necessity are:

In order to effectively protect consumers from
deceptive insurance practices and to ensure marketplace
stability it is necessary for this act to take effect
immediately.

%9 110
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AMENDED IN SENATE MAY 9, 1989
SENATE BILL | No. 1363

'Introduéed by Senator Robbins

March 9, 1989

An act to amend Sections 798-04 790.05 and 790.07 of, and to
add Section 790.035 to, the Insurance - Code, relating to
insurance, and declaring the urgency thereof, to take effect
immediately. ' :

LEGISLATIVE COUNSEL’S DIGEST

SB 1363, as amended, Robbins. Insurance: unfair
practices. , , . '

Under existing law, if a person engaged in the business of
insurance violates certain statutory provisions declaring
certain acts to be unfair and deceptive acts and practices, the
“Insurance Commissioner may issue an order to show cause,
and hold a hearing to determine whether the commissioner
should order the person to cease and desist. Under existing
law, a person engaged in the business of insurance is liable for
a penalty not to exceed $5,000 for a violation of the order,
~except that the penalty may not exceed $55,000 for a willful
violation. | o

This bill would also provide that a person engaged in the -
business of insurance who violates those provisions relating to
unfair and deceptive acts is liable for.a penalty of up to $5;000
per day $1,000 for each act, or $55,000 per day $5,000 for a
willful violation for each act. The penalty would be assessed
by the commissioner in connection with the cease and desist
order. A failure to pay the penalty would constitute a
violation of the cease and desist order. . | :

The bill would declare that it is to take effect immediately |
as an urgency statute. | - - '

Vote: %. Appropriation: no. Fiscal committee: yes..

- L] - . L monn wmean
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State-mandated local program: no.

[
d

bt b= bt e ot o et
O 0 ~10O ULk DN

DU OONHHOOONOUIRN WD =

[—
OO W-1D UT A D b=

‘amended to read:

The people of the State of California do enact as follows:
SECTION 1. Section 790.035 is added to the Insurance

- Code, to read:

790.035. (a) Any person who engages in any unfair
method of competition of any unfair or deceptive act or
practice defined in Section 790.03 is liable to the state for
a civil penalty not to exceed five one thousand dollars
aet or practiee; or; if the aet or practiee was willfal; a eivil

.penal-byﬁeﬂeexeeeéﬁﬁty#ﬁve%heasaﬁédeﬂafs-@%&%@}

praetieer (81,000) for each act, or, if the act or practice
was willful, a civil penalty not to exceed five thousand
dollars ($5,000) for each act. o
(b) The penalty imposed by this section shall be
imposed by and determined by the commissioner as
provided by Section 790.05. The penalty imposed by this
section shall continue to accrue until a cease and desist

—order issued under Section 790.05 becomes final.

- SEC. 2. Section 790.05 of the Insurance Code is
°790.05. Whenever the commissioner shall have reason
to believe that such person has been engaged or is
engaging in this state in any unfair method of
competition or any unfair or deceptive act or practice
defined in Section 790.03, and that a proceeding by the
comurnissioner in respect thereto would be to the interest
of the public, he or she shall issue and serve upon that

‘person an order to show cause containing a statement of
* the charges in that respect, a statement of that person’s

potential liability under Section 790.035, and a notice of

- a hearing thereon to be held at a time and place fixed
. therein, which shall not be less than 30 days after the
service thereof, for the purpose of determining whether

the commissioner should issue an order to that person to,

pay the penalty imposed by Section 790.035, and to cease - .

and desist those methods, acts, or practices or any of

98 90
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them. .

- If the charges or any of them are found to be justified
the commissioner shall issue and cause to be served upon
that person an order requiring that person to pay the
penalty imposed by Section 790.035 and to cease and
desist from engaging in those methods, acts, or practices
found to be unfair or deceptive..

The hearing shall be conducted in accordance with the
Administrative Procedure Act, Chapter 5 (commencing
at Section 11500) of Part 1 of Division 3 of Title 2 of the
Governrnent Code, and the commissioner shall have all
the powers granted therein. = '

The person shall be entitled to have the proceedings
and the order reviewed by means of any remedy
Administrative Procedure Act. = - '

SEC. 3. Section 790.07 of the Insurance Code is
amended to read: A

790.07. Whenever the commissioner shall have reason
to believe that any person has violated a cease and desist
order issued pursuant to Section 790.05 or a court order
issued pursuant to Section 790.06, after the order has
become final, and while the order is still in effect, er has
failed to pay & penalty impesed under Seetion 790:05; the
the commissioner may, after a hearing at which it is
determined that the violation was committed, order that
person to forfeit and pay to the State of California a surm
not to exceed five thousand dollars ($5,000) plus any
penalty due under Section 790.05, which may be
recovered in a civil action, except that, if the violation is
found to be willful, the amount of the penalty may be a
sum not to exceed fifty-five thousand dollars ($55,000)
plus the penalty due under Section 790.05.

For the purposes of this section, the failure to pay any
penalty imposed pursuant to Section 790.035 which has
become final shall constitute a violation of the cease and
desist order.

For any subsequent violation of the cease and desist
order or of the court order or the order to pay. the
penalty,  while the order is still in effect, the

provided by Section 12940 of this code or by said the

98 120
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commissioner may, after hearing, suspend or revoke the
license or certificate of that person for a period not
exceeding one year; provided, however, no such
proceeding shall be based upon the subsequent violation
unless the same was committed or continued after the

date on which the order imposing the penalty pursuant -

to the preceding paragraph became final, .. ,

The hearings provided by this section shall be
conducted  in accordance with the Administrative
Procedure Act, and the commissioner shall have all the
powers granted: therein.. ‘

The person shall be entitled to have the proceedings

‘and.the order of the commissioner therein reviewed by
-means of any remedy provided by Section 12940 of this

eede or by said or by the Administrative Procedure Act.

SEC. 4. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts

- constituting the necessity are: | ‘

In order 'to effectively protect consumers from

" deceptive insurance practices and to ensure marketplace
stability . it is necessary for this act to take effect

immediately. '
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AMENDED IN ASSEMBLY JUNE 20, 1989
AMENDED IN SENATE MAY 9, 1989

SENATE BILL No. 1363

Introduced by Senator Robbins

March 9, 1989

An act to amend Sections 790.05 and 790.07 of, and to add

Section 790.035 to, the Insurance Code, relating to insurance,
and declaring the urgency thereof to take effect
immediately.

LEGISLATIVE COUNSEL’S DIGEST

SB 1363, as amended, Robbins. Insurance: unfair
practices. _

Under existing law, if a person engaged in the business of
insurance violates certain statutory provisions declaring
- certain acts to be unfair and deceptive acts and practices, the
Insurance Commissioner may issue an order to show cause,
and hold a hearing to determine whether the commissioner
should order the person to cease and desist. Under existing
law, a person engaged in the business of insurance is liable for

a penalty not to exceed $5,000 for a violation of the order,

except that the penalty may not exceed $55,000 for a willful
violation.

This bill would also provide that a person engaged in the
business of insurance who violates those provisions relating to
unfair and deceptive acts is liable for a penalty of up to $1,000
for each act, or $5,000 for a willful violation for each act. The
~ penalty would be assessed by the commissioner in connection
with the cease and desist order. A failure to pay the penalty
would constitute a violation of the cease and desist order.

The bill would declare that it is to take effect nnmedlately
. as an urgency statute.
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_Vote: %. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 790.035 is added to the Insurance -

Code, to read:

790.035. (a) Any person who engages in any unfair
. method of competition ef or any unfair or deceptive act

or practice defined in Section 790.03 is liable to the state
for a civil penalty not to exceed one thousand dollars
($1,000) for each act, or, if the act or practice was willful,
a civil penalty not to exceed five thousand dollars

- ($5,000) for each act.

(b) The penalty imposed by this section shall be
imposed by and determined by the commissioner as
provided by Section 790.05. The penalty imposed by this
section shall continue to accrue until a cease and desist
order issued under Section 790.05 becomes final effective

and appealable by means of any remedy provided by
- Section 12940 or by Chapter 5 (commencing with Section
+ 11500) of Part 1 of Division 3 of Title 2 of the Government

Code.
SEC. 2. Section 790.05 of the Insurance Code is
amended to read: _
790.05. Whenever the commissioner shall have reason
to believe that such person has been engaged or is
engaging in this state in any unfair method of

competition or any unfair or deceptive act or practice.

defined in Section 790.03, and that a proceeding by the

‘commissioner in respect thereto would be to the interest

of the public, he or she shall issue and serve upon that
person an order to show cause containing a statement of
the charges in that respect, a statement of that person’s
potential liability under Section 790.035, and a notice of
a hearing thereon to be held at a time and place fixed

‘therein, which shall not be less than 30 days after the

service thereof, for the purpose of determining whether
the commissioner should issue an order to that person to,
pay the penalty imposed by Section 790.035, and to cease

97 90
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—3— - SB 1363

and desist those methods, acts, or practices or any of
them. |

If the charges or any of them are found to be justified

the commissioner shall issue and cause to be served upon
that person an order requiring that person to pay the
penalty imposed by Section 790.035 and to cease and
desist from engaging in those methods, acts, or practices
found to be unfair or deceptive. |

The hearing shall be conducted in accordance with the
Administrative Procedure Act, Chapter 5 (commencing
at Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code, and the commissioner shall have all
the powers granted therein. '

The person shall be entitled to have the proceedings
and the order reviewed by means of any remedy
provided by Section 12940 of this code or by the
Administrative Procedure Act.

- SEC. 3. Section 790.07 of the Insurance Code is
amended to read:

790.07. Whenever the commissioner shall have reason
to believe that any person has violated a cease and desist
order issued pursuant to Section 790.05 or a court order
issued pursuant to Section 790.06, after the order has

. become final, and while the order is still in effect, the

commissioner may, after a hearing at which it is
determined that the violation was committed, order that
person to forfeit and pay to the State of California a sum
not to exceed five thousand dollars ($5,000) plus any
penalty due under Section 790.05, which may be
recovered in a civil action, except that, if the violation is
found to be willful, the amount of the penalty may be a

sum not to exceed fifty-five thousand dollars ($55,000)

plus the penalty due under Section 790.05.

For the purposes of this section, the failure to pay any
penalty imposed pursuant to Section 790.035 which has
become final shall constitute a violation of the cease and
desist order. :

For any subsequent violation of the cease and desist
order or of the court order or the order to pay the

penalty, while the order is still in effect, the

97 110
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commissioner may, after hearing, suspend or revoke the

license or certificate of that person for a period not

exceeding - one year; provided, however, no such

proceeding shall be based upon the subsequent violation

unless the same was committed or continued after the

date on which the order imposing the penalty pursuant .

to the preceding paragraph became final. CE
The hearings provided by this section shall be

conducted in accordance with the Administrative

Procedure Act, and the commissioner shall have all the

11 powers granted therein. : |

The person shall be entitled to have the proceedings

13 and the order of the commissioner therein reviewed by

14 means of any remedy provided by Section 12940 or by the

15 Administrative Procedure Act.

16  SEC. 4. This act is an urgency statute necessary for

17 the immediate preservation of the public peace, health,

18 or safety within the meaning of Article IV of the

19 Constitution and shall go into immediate effect. The facts .

20 constituting the necessity are: A

21 In order to effectively protect consumers from

22 deceptive insurance practices and to ensure marketplace

23 stability it is necessary for this act to take effect

24 immediately. P
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AMENDED IN ASSEMBLY JULY 6, 1989
AMENDED IN ASSEMBLY JUNE 20, 1989
AMENDED IN SENATE MAY 9, 1989

SENATE BILL | No. 1363

Introduced by Senator Robbins

March 9, 1989

An act to amend Sections 790.05 and 790.07 of, and to add
Section 790.035 to, the Insurance Code, relating to insurance,
and declaring the urgency ‘thereof, to take -effect
immediately.

- LEGISLATIVE COUNSEL’S DIGEST

SB 1363, as amended, Robbins. Insurance: unfair
practices.

Under existing law, if a person engaged in the business of
insurance violates certain statutory provisions declaring
certain acts to be unfair and deceptive acts and practices, the
Insurance Commissioner may issue an order to show cause,
and hold a hearing to determine whether the commissioner
should order the person to cease and desist. Under existing
law, a person engaged in the business of insurance is Hable for
a penalty not to exceed $5,000 for a violation of the order,
except that the penalty may not exceed $55,000 for a willful
violation. = ) ‘ ' '

This bill would also provide that a person engaged in the
business of insurance who violates those provisions relating to
unfair and deceptive acts is liable for a penalty of up to $1,000
for each act, or $5,000 for a willful violation for each act. The
penalty would be assessed by the commissioner in connection
with the cease and desist-order. A failure to pay the penalty
would constitute a violation of the cease and desist order. -

The bill would declare that it is to take effect immediately

86 40
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as an urgency statute.
Vote: %. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 790.035 is added to the Insurance
Code, to read: |
790.035. (a) Any person who engages in any unfair
method of competition or any unfair or deceptive act or
practice defined in Section 790.03 is liable to the state for

- acivil penalty not to exceed one thousand dollars ($1,000)

for each act, or, if the act or practice was willful, a civil
penalty not to exceed five thousand dollars ($5,000) for
each act. - | ‘

(b) The penalty imposed by this section shall be
imposed by and determined by the commissioner as
seetion shall eontinte to aceruve until a cease and desist
appeslable by means of any remedy provided by Seetion
12040 o by Chapter 5 +ee ing with Scetion 11500
of Part 1 of Division 3 of Title 2 of the Gevernment Code-
provided by Section 790.05. The penalty imposed by this
section is appealable by means of any remedy provided

by Section 12940 or by Chapter 5 (commencing with

Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

SEC. 2. Section 790.05 of the Insurance Code is
amended to read:

790.05. Whenever the commissioner shall have reason
to believe that such person has been engaged or is
engaging in this state in any unfair method of

‘competition or any unfair or deceptive act or practice

defined in Section 790.03, and that a proceeding by the
commissioner in respect thereto would be to the interest
of the public, he or she shall issue and serve upon that
person an order to show cause containing a statement of

‘the charges in that respect, a statement of that person’s

potential liability under Section 790.035, and a notice of

96 90

— - . - ® sy mos e s~ S = -



ﬁgmwwr—u—u—u—u—wﬂw)—u—h—-
RD=OQOWTOUIRWNNHEOWO I UL D) =~

e G2 G0 QO I GO GO CI LI WY D) DO D

—3— | SB 1363

a hearing thereon to be held at a time and place fixed
therein, which shall not be less than 30 days after the
service thereof, for the purpose of determining whether
the commissioner should issue an order to that person to,
pay the penalty imposed by Section 790.035, and to cease
a}rlld desist those methods, acts, or practices or any of
them. | -

If the charges or any of them are found to be justified
the commissioner shall issue and cause to be served upon
that person an order requiring that person to pay the
penalty imposed by Section 790.035 and to cease and
desist from engaging in those methods, acts, or practices
found to be unfair or deceptive.

The hearing shall be conducted in accordance with the
Administrative Procedure Act, Chapter 5 (commencing
at Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code, and the commissioner shall have all
the powers granted therein.

The person shall be entitled to have the proceedings

and the order reviewed by means of any remedy
provided by Section 12940 of this code or by the
Administrative Procedure Act. -

SEC. 3. Section 790.07 of the Insurance Code is
amended to read: '

790.07. Whenever the commissioner shall have reason
to believe that any person has violated a cease and desist
order issued pursuant to Section 790.05 or a court order
issued pursuant to Section 790.06, after the order has
become final, and while the order is still in effect, the
cominissioner may, after a hearing at which it is
determined that the violation was committed, order that
person to forfeit and pay to the State of California a sum

not to exceed five thousand dollars ($5,000) plus any

penalty due under Section 790.05, which may be
recovered in a civil action, except that, if the violation is
found to be willful, the amount of the penalty may be a
sum not to exceed fifty-five thousand dollars ($55,000)
plus the penalty due under Section 790.05.

For the purposes of this section, the failure to pay any

penalty imposed pursuant to Section 790.035 which has
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become final shall constitute a violation of the cease and
desist order.

For any subsequent violation of the cease and desist
order or of the court order or the order to pay the
penalty, while the order is still in effect, the
commissioner may, after hearing, suspend or revoke the
license or certificate of that person for a period not
exceeding one year; provided, however, no such
proceeding shall be based upon the subsequent violation
unless the same was committed or continued after the

date on which the order imposing the penalty pursuant’

to the preceding paragraph became final.

The hearings provided by this section shall be
conducted in accordance with the Administrative
Procedure Act, and the commissioner shall have all the
powers granted therein. ‘

The person shall be entitled to have the proceedings
and the order of the commissioner therein reviewed by
means of any remedy provided by Section 12940 or by the
Administrative Procedure Act.

SEC. 4. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting the necessity are:

In order to effectively protect consumers from

deceptive insurance practices and to ensure marketplace -
stability it is necessary for this act to take effect

immediately.
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AMENDED IN ASSEMBLY JULY 17, 1989
AMENDED IN ASSEMBLY JULY 6, 1989
AMENDED.IN ASSEMBLY JUNE 20, 1989
AMENDED IN SENATE MAY 9, 1989

SENATE BILL ~ No. 1363

Introduced by Senator Robbins

March 9, 1989

An act to amend Sections 790.05 and 790.07 of, and to add
- Section 790.035 to, the Insurance Code, relating to insurance,

~and  declaring the urgency thereof to take effect-
. .immediately.

 LEGISLATIVE COUNSEL’S DIGEST |
SB 1363, as amended, Robbins.  Insurance: unfair

Under existing law, if a person engaged in the business of

insurance violates certain statutory provisions declaring’

certain acts to be unfair and deceptive acts and practices, the

Insurance Commissioner may issue an order to show cause,

and hold a hearing to determine whether the commissioner
should order the person to cease and desist. Under existing
law, a person engaged in the business of insurance is liable for
a penalty not to exceed $5,000 for a violation of the order,
except that the penalty may not exceed $55,000 for a willful
violation. -
This bill would also provide that a person engaged in the

business of insurance who violates those provisions relating to

unfair and deceptive acts is liable for a penalty of up to $1;600

$5,000 for each act, or $5,:860 $10,000 for a willful violation for -

each act. The penalty would be assessed by the commissioner
- in connection with the cease and desist order. A failure to pay
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the penalty would constitute a violation of the cease and desist

order. .

The bill would declare that it is to take effect immediately
as an urgency statute.
- Vote: %. Appropriation: no. Fiscal committee: vyes.
State-mandated local program: no. '

§§8§885§5835555SwQOmﬁme
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The people of the State of California do enact as follows:

SECTION 1. Section 790.035 is added to the Insurance
Code, to read: |

790.035. (a) Any person who engages in any unfair
method of competition or any unfair or deceptive act or
practice defined in Section 790.03 is liable to the state for
a eivil penalty net to exeeed one theusand dolars ($1;000)
a civil penalty to be fixed by the commissioner, not to
exceed five thousand dollars ($5,000) for each act, or, if
the act or practice was willful, a civil penalty not to
exceed five theusand dellars {85000y ten thousand
dollars ($10,000) for each act.

(b) The penalty imposed by this section shall be

imposed by and determined by the commissioner as
provided by Section 790.05. The penalty imposed by this
section is appealable by means of any remedy provided
by Section 12940 or by Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

SEC. 2. Section 790.05 of the Insurance Code is
amended to read:

790.05. Whenever the commissioner shall have reason
to believe that such person has been engaged or is
engaging in this state in any unfair method of

competition or any unfair or deceptive act or practice .
defined in Section 790.03, and that a proceeding by the :

commissioner in respect thereto would be to the interest
of the public, he or she shall issue and serve upon that
person an order to show cause containing a statement of
the charges in that respect, a statement of that person’s
potential liability under Section 790.035, and a notice of

a hearing thereon to be held at a time and place fixed
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therein, which shall not be less than 30 days after the
service thereof, for the purpose of determining whether
the commissioner should issue an order to that person to,
pay the penalty imposed by Section 790.035, and to cease
and desist those methods, acts, or practices or any of
them. |

If the charges or any of them are found to be justified
the commissioner shall issue and cause to be served upon
that person an order requiring that person to pay the
penalty imposed by Section 790.035 and to cease and
desist from engaging in those methods, acts, or practices
found to be unfair or deceptive.

The hearing shall be conducted in accordance with the
Administrative Procedure Act, Chapter 5 (commencing
at Section 11500) of Part 1 of Division 3 of Title 2. of the
Government Code, and the commissioner shall have all
the powers granted therein.

The person shall be entitled to have the proceedings
and the order reviewed by means of any remedy
provided by Section 12940 of this code or by the
Administrative Procedure Act.

SEC. 3. Section 790.07 of the Insurance Code is
amended to read:

790.07. Whenever the commissioner shall have reason
to believe that any person has violated a cease and desist
order issued pursuant to Section 790.05 or a court order
issued pursuant to Section 790.06, after the order has
become final, and while the order is still in effect, the

commissioner may, after a hearing at which it is
determined that the violation was committed, order that
person to forfeit and pay to the State of California a sum

not to exceed five thousand dollars ($5,000) plus any

penalty due under Section 790.05, which may be"
recovered in a civil action, except that, if the violation is

found to be willful, the amount of the penalty may be a
sum not to exceed fifty-five thousand dollars ($55,000)
plus the penalty due under Section 790.05.

For the purposes of this section, the failure to pay any
penalty imposed pursuant to Section 790.035 which has

become final shall constitute a violation of the cease and

95 90
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desist order. g

For any subsequent violation of the cease and desist
order or of the court order or the order to pay the
penalty, while the order is still in effect, the
commissioner may, after hearing, suspend or revoke the
license or certificate of that person for a period not
exceeding one year; provided, however, no such ‘
proceeding shall be based upon the subsequent violation
unless the same was committed or continued after the
date on which the order imposing the penalty pursuant
to the preceding paragraph became final. .

- The hearings provided by this section shall b
conducted in accordance with the Administrative

~ Procedure Act, and the commissioner shall have all the
powers granted therein. .

The person shall be entitled to have the proceedings
and the order of the commissioner therein reviewed by
means of any remedy provided by Section 12940 or by the
Administrative Procedure Act.

SEC. 4. This act is an urgency statute necessary for =™
the immediate preservation of the public peace, health, “~
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting the necessity are:

g&NNNHHHHHHH)—'HHv
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25 In order to effectively protect consumers from /
26 deceptive insurance practices and to ensure marketplace
27 stability it is necessary for this act to take effect .
28 immediately.

O
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AMENDED IN ASSEMBLY SEPTEMBER 11, 1989
AMENDED IN ASSEMBLY JULY 17, 1989
AMENDED IN ASSEMBLY JULY 6, 1989
AMENDED IN ASSEMBLY JUNE 20, 1989

AMENDED IN SENATE MAY 9, 1989

SENATE BILL - No. 1363

Introduced by Senator Robbins

March 9, 1989

An act to amend Sections 790.05 and 790.07 of, and to add
Section 790.035 to, the Insurance Code, relating to insurance,
and declaring the urgency thereof, to take effect
immediately. ‘ |

LEGISLATIVE COUNSEL’S DIGEST S
- SB 1363, as -amended, Robbins. Insurance: unfair
practices. |

Under existing law, if a person engaged in the business of

insurance violates certain statutory provisions declaring
certain acts to be unfair and deceptive acts and practices, the
Insurance Commissioner may issue an order to show cause,
and hold a hearing to determine whether the commissioner
should order the person to cease and desist. Under existing
law, a person engaged in the business of insurance is liable for
a penalty not to exceed $5,000 for a violation of the order,
except that the penalty may not exceed $55,000 for a willful
violation.” | -
This bill would also provide that a person engaged in the
business of insurance who violates those provisions relating to
unfair and deceptive acts is liable for a penalty of up to $5,000

-+ for each act, or $10,000 for a willful violation for each act. The
penalty would be assessed by the commissioner in connection |
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with the cease and desist order. A failure to pay the penalty
would constitute a violation of the cease and desist order.
The bill would declare that it is to take effect immediately
as an urgency statute.
Vote: 2%. Appropriation: no. Fiscal committee: vyes.
State-mandated local program: no.

The people. of the State of California do enact as follows:

SECTION 1. Section 790.035 is added to the Insurance
Code, to read:

790.035. (a) Any person who engages in any unfair
method of competition or any unfair or deceptive act or
practice defined in Section 790.03 is liable to the state for
a civil penalty to be fixed by the commissioner, not to
exceed five thousand dollars ($5,000) for each act, or, if

‘the act or practice' was willful, a civil penalty not to
exceed ten thousand dollars ($10,000) for each act. The
‘commissioner shall have the discretion to establish what
constitutes an act. However, when the issuance,
amendment, or servicing of a policy or endorsement is
inadvertent, all of those acts s_hall be a single act for the
purpose of this section.

(b) The penalty imposed by this section shall be
-imposed by -and determined by the commissioner as
prov1ded by Section 790.05. The penalty imposed by this
section is appealable by means of any remedy provided
by Section 12940 or by Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of T1tle 2 of the
Government Code.

'SEC. 2. Section 790.05 of the Insurance Code is
amended to read:

790.05. Whenever the commissioner shall have reason
to believe that such person has been engaged or is
“engaging in ‘this state in any unfair method of

competltlon or any unfair or deceptive act or practice

defined in Section 790.03, and that a proceeding by the
' commissioner in respect thereto would be to the interest

of the public, he or she shall issue and serve upon that

person an order to show cause containing a statement of -
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the charges in that respect, a statement of that person’s
potential liability under Section 790.035, and a notice of
a hearing thereon to be held at a time and place fixed
therein, which shall not be less than 30 days after the
service thereof, for the purpose of determining whether
the commissioner should issue an order to that person to,
pay the penalty imposed by Section 790.035, and to cease
and desist those methods, acts, or practices or any of
them. - o |

If the charges or any of them are found to be justified
the commissioner shall issue and cause to be served upon
that person an order requiring that person to pay the
penalty imposed by Section 790.035 and to cease and
desist from engaging in those methods, acts, or practices
found to be unfair or deceptive. Lo

The hearing shall be conducted in accordance with the
Administrative Procedure Act, Chapter 5 (commencing
at Section 11500) of Part 1 of Division 3 of Title 2 of the

‘Government Code, and the commissioner shall have all

the powers granted therein. BT

The person shall be entitled to have the proceedings
and the order reviewed by means of any. remedy
provided by Section 12940 of this code or by the
Administrative Procedure Act. SR

SEC. 3. Section 790.07 of the Insurance Code is
amended to read: o e

790.07. Whenever the commissioner shall have reason
to believe that any person has violated a cease and desist
order issued pursuant to Section 790.05 or a court order
issued pursuant to Section 790,06, after the order. has
become final, and while the order is still in effect, the
commissioner may, after a hearing at which it is
determined that the violation was committed, order that
person to forfeit and pay to the State of California a sum
not to exceed five thousand dollars ($5,000) plus any
penalty due under Section 790.05, which may be
recovered in a civil action, except that, if the violation is
found to be willful, the amount of the penalty may be a
sum not to exceed fifty-five thousand dollars ($55,000)
plus the penalty due under Section 790.05. -
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‘For the purposes of this section, the failure to pay any

penalty imposed pursuant to Section 790.035 which has
become final shall constitute a violation of the cease and
desist order. - __

For any subsequent violation of the cease and desist

order or of the court order or the order to pay the
penalty, while the order is stll in effect, the "oy

commissioner may, after hearing, suspend or revoke the
license or certificate of that person for a period not
exceeding one year; provided, however, no such

-proceeding shall be based upon the subsequent violation

unless the same was committed or continued after the

date on which the order imposing the penalty pursuant

to the preceding paragraph became final.
The hearings provided by this section shall be

conducted in accordance with the Administrative
Procedure Act, and the commissioner shall have all the

powers granted therein.

The person shall be entitled to have the proceedings

LN

and the order of the commissioner therein reviewed by ..

means of any remedy provided by Section 12940 or by the

- Administrative Procedure Act.

SEC. 4. 'This act is an urgency statute necessary for

the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the *
Constitution and shall go into immediate effect. The facts |

constituting the necessity are:
In order to effectively protect consumers from

deceptive insurance practices and to ensure marketplace
~stability it is necessary for this act to take effect

immediately. .
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Ch. 7251 STATUTES OF 1989 2369

limited to, services furnished in connection with the repair,
alteration, or improvement of residential premises, or services
furnished in connection with the sale or repair of goods as defined
in Section 1802.1, and courses of instruction, regardiess of the purpose
for which they are taken, but does not include the services of
attorneys, real estate brokers and salesmen, securities dealers or
investment counselors, physicians, optometrists, or dentists, nor
financial services offered by banks, savings institutions, credit unions,
industrial loan companies, personal property brokers, consumer
finance lenders, or commercial finance lenders, organized pursuant
to state or federal law, which are not connected with the sale of goods
or services, as defined herein, nor the sale of insurance which is not
connected with the sale of goods or services as defined herein, nor
services in connection with the sale or installation of mobilehomes or
of goods sold with a mobilehome if either are sold or installed under
a contract subject to Section 18036.5 of the Health and Safety Code,
nor services for which the tariffs, rates, charges, costs, or expenses,
including in each instance the time sale price, is required by law to
be filed with and approved by the federal government or any official,
department, division, commission, or agency of the United States or
of the State of California.

(e) “Business day” means any calendar day except Sunday, or the
following business holidays: New Year’s Day, Washington’s Birthday,
Memorial Day, Independence Day, Labor Day, Columbus Day,
Veterans’ Day, Thanksgiving Day, and Christmas Day.

SEC. 6. This act is declaratory of existing law with respect to
contracts made at seminars held at locations other than appropriate
trade premises, as defined in subdivision (b) of Section 1689.5 of the
Civil Code.

CHAPTER 725

An act to amend Sections 790.05 and 790.07 of, and to add Section
790.035 to, the Insurance Code, relating to insurance, and declaring
the urgency thereof, to take effect immediately.

[Approved by Governor September 24, 1989 Filed with
Secretary of State September 25, 1989 |

The people of the State of California do enact as follows:

SECTION 1. Section 790.035 is added to the Insurance Code, to
read:

790.035. (a) Any person who engages in any unfair method of
competition or any unfair or deceptive act or practice defined in
Section 790.03 is liable to the state for a civil penalty to be fixed by
the commissioner, not to exceed five thousand dollars ($5,000) for
each act, or, if the act or practice was willful, a civil penalty not to
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exceed ten thousand dollars ($10,000) for each act. The
commissioner shall have the discretion to establish what constitutes
an act. However, when the issuance, amendment, or servicing of a
policy or endorsement is inadvertent, all of those acts shall be a single
act for the purpose of this section.

(b) The penalty imposed by this section shall be imposed by and
determined by the commissioner as provided by Section 790.05. The
penalty imposed by this section is appealable by means of any
remedy provided by Section 12940 or by Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

SEC. 2. Section 790.05 of the Insurance Code is amended to read:

790.05. Whenever the commissioner shall have reason to believe
that such person has been engaged or is engaging in this state in any
unfair method of competition or any unfair or deceptive act or
practice defined in Section 790.03, and that a proceeding by the
commissioner in respect thereto would be to the interest of the
public, he or she shall issue and serve upon that person an order to
show cause containing a statement of the charges in that respect, a
statement of that person’s potential liability under Section 790.035,
and a notice of a hearing thereon to be held at a time and place fixed
therein, which shall not be less than 30 days after the service thereof,
for the purpose of determining whether the commissioner should
issue an order to that person to, pay the penalty imposed by Section
790.035, and to cease and desist those methods, acts, or practices or
any of them.

If the charges or any of them are found to be justified the
commissioner shall issue and cause to be served upon that person an
order requiring that person to pay the penalty imposed by Section
790.035 and to cease and desist from engaging in those methods, acts,
or practices found to be unfair or deceptive.

The hearing shall be conducted in accordance with the
Administrative Procedure Act, Chapter 5 (commencing at Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code, and
the commissioner shall have all the powers granted therein.

The person shall be entitled to have the proceedings and the order
reviewed by means of any remedy provided by Section 12940 of this
code or by the Administrative Procedure Act.

SEC. 3. Section 790.07 of the Insurance Code is amended to read:

790.07. Whenever the commissioner shall have reason to believe
that any person has violated a cease and desist order issued pursuant
to Section 790.05 or a court order issued pursuant to Section 790.06,
after the order has become final, and while the order is still in effect,
the commissioner may, after a hearing at which it is determined that
the violation was committed, order that person to forfeit and pay to
the State of California a sum not to exceed five thousand dollars
($5,000) plus any penalty due under Section 790.05, which may be
recovered in a civil action, except that, if the violation is found to be
willful, the amount of the penalty may be a sum not to exceed
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fifty-five thousand dollars ($55,000) plus the penalty due under
Section 790.05.

For the purposes of this section, the failure to pay any penalty
imposed pursuant to Section 790.035 which has become final shail
constitute a violation of the cease and desist order.

For any subsequent violation of the cease and desist order or of the
court order or the order to pay the penalty, while the order is still
in effect, the commissioner mayi, after hearing, suspend or revoke the
license or certificate of that person for a period not exceeding one
year; provided, however, no such proceeding shall be based upon the
subsequent violation unless the same was committed or continued
after the date on which the order imposing the penalty pursuant to
the preceding paragraph became final.

The hearings provided by this section shall be conducted in
accordance with the Administrative Procedure Act, and the
commissioner shall have all the powers granted therein.

The person shall be entitled to have the proceedings and the order
of the commissioner therein reviewed by means of any remedy
provided by Section 12940 or by the Administrative Procedure Act.

SEC. 4. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order to effectively protect consumers from deceptive
insurance practices and to ensure marketplace stability it is
necessary for this act to take effect immediately.

CHAPTER 726

An act to amend Sections 1858.1, 1858.3, and 1859.1 of, and to add
Section 1858.07 to, the Insurance Code, relating to insurance, and
declaring the urgency thereof, to take effect immediately.

[Approved by Governor September 24, 1989 Filed with
Secretary of State September 25, 1989 ) :

The people of the State of California do enact as follows:

SECTION 1. Section 1858.07 is added to the Insurance Code, to
" read:

1858.07. (a) Any person who uses any rate, rating plan, or rating ‘

system in violation of this chapter is liable to the state for a civil
penalty not to exceed five thousand dollars ($5,000) for each act, or,
if the act or practice was willful, a civil penalty not to exceed ten
thousand dollars ($10,000) for each act. The commissioner shall have
the discretion to establish what constitutes an act. However, when
the issuance, amendment, or servicing of a policy or endorsement is

inadvertent, all of those acts shall be a single act for the purpose of
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S.B. No. 1363—Robbins.

An act to amend Sechons 790 05 and 790 07 of, and to add Section 790035 to,
the Insurance Code, relating to insurance, and declaring the urgency
thereof, to take effect immediately
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l4—-§rom prmt May be acted upon on or after Apnl 13
30—To Com on INS, CL & CORPS
3—Set for hearing Apnil 19 .
17—Heaning postponed by cominittee Set for hearing May 3
From committee Do puss as umended, but first amend, and re-refer
to Com on APPR (Ayes 3 Noes 2 Page 1128) -
9—Read second ime Amended Re-referred to Com on APPR
i7—Set for hearmg May 25
23-—From committee Be placed on second readig file pursuant to
Senate Rule 288
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~ Amended Re-referred to committee
6~From comnuttee with author's amendments Read second time
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28—Read second trme To third reading ,
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11—Rend third me Amended To third reading
12—Read third time Urgency clause adopted Passed ({Ayes 69. Noes 2
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Li—Senate concurs m Assembly amendments (Ayes 29 Noes 1 Page
J978 } To enrollment
19—Enrolled To Governor at 3 pm
24—Approved by Governor
25—Chaptered by Secretary of State Chapter 725, Statutes of 1989
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244 1989 SUMMARY DIGEST

of the seller to which the notice 1s to be mailed and the date the buyer signed the
agreement or offer to purchase Under exishing law, the agreement or offer to purchase
Tust be accompanied by a completed form 1n duphcate captioned “Notice of Cancella-
10n” containing a specifiec written statement.

This bill would provide similar provisions with respect to seminar sales sohcitation
contracts, as defined The tall would state that it 1s declaratory of existing law with
~espect to contracts made it serminars held at lacations other than approprate trade
premises, as defined

Ch 725 (SB 1363) Robbins Insurance. unfair practices .

Under existing law, 1f a person engaged mn the business of insurance violates certain
statutory provisions declaring certain acts to be unfair and deceptive acts and practices,
the Insurance Commissioner may 1ssue an order to show cause, and hold a hearing to
deterrmne whether the commssioner should order the person to cease and desist. Under
emisting law, a person engaged 1n the business of insurance 1s hable for a penalty not to
exceed $5,000 for a violation of the order, except that the penalty may not exceed $55,000
for a wallful violation

This bill would also provide that a person engaged n the business of insurance who
violates those provisions reluling to unfair and deceptive acts 1s hable for a penalty of
up to $5,000 for each act, or $10,000 for a willful violation for each act The penalty would
be: assessed by the commussioner in connection with the cease and desist order A failure
1o pay the penalty would conshtute a violation >f the cease and desist order

The bill would declare that 1t 1s to take effect immediately as an urgency statute

Ch. 726 (SB 1364) Robbins Insurance rates

Under existing law, if an insurer violates certain statutory provisions regulating rates,
the Insurance Commssioner may hold a hearing to determine whether a violation exists
If. after a hearing the comrnissioner determines that any rate, rating plan, or rating
“ystem 15 1 violation of law. the commuissioner may 1ssue an order specifying in what
1espects a violation exists, and stating when the further use of the rate or rating system
1s prohibited Under existimg law, a person 1s hable for a penalty not to exceed $10,000
per day for a violation of the order, except that the penalty may not exceed 1n the
aggregate $100,000

This bl would also prov-de that a person who uses any rate, rating, plan, or rating
system, mn violation of specified provisions 1s hable for a penalty of up to $5,000 for each
act, or $10,000 for each act for a willful viclation The penalty would be assessed by the
commssioner in connectior with the 1ssuance of the order The bill would make related
changes

The bill would declare that 1t 1s to take effect immediately as an urgency statute

Ch 727 (SB 1365) Robbins Insurance

Under exsting law, no msurer 1ssuing policies of designated classes of commercial
hability insurance or residential property msurance may cease to offer any particular
Ime of coverage without prior notification to the Insurance Commussioner Existing law
also requires an insurer to notify the Departmer it of Insurance at least 60 days prior to
the date it mntends to withdraw, wholly or substantially, from a line of commercial
habilty insurance, residential property msurance, or prescribed motor vehicle 1nsur-
ance when coverage 1s provided by a separate nder or endorsement for an activaty for
which the insured receives compensation, a stipe nd, or remuneration of any kind for the
activity and then only to the extent of the coverage For that purpose, intent to substan-
hally withdraw means an intent to nonrenew in excess of 50% of pohcyholders

This bill would add certain forms of automobile mnsurance, and msurance 1ssued to an
individual or individuals covenng risks not arising from a business or commereial activ-
ity, to those types of msurance for which the insurer 1s required to give 60 days’ notice
of intent to wholly or substantially withdraw

The bill would declare that it 1s to take effect immediately as an urgency statute

NOTE: Superior numbers appear as a separate section at the end of the digests
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Senate Bill No. 1363‘

Dear Governor Deukmejian:
Pursuant to your request, we have reviewed the

above-numbered bill authored by Senator Robbins

and, in our opinion, the title and form are sufficient and
the bill, if chaptered, will be constitutional. The digest
on the printed bill as adopted correctly reflects the views
of this office.

Very truly yours,

Bion M. Gregory
Legislgtive Counsel

<
y/ .
John A. Corzine
Principal Deputy
JAC:wld o
Two copies to Honorable Alan Robbins '
pursuant to Joint Rule 34. '
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DEPARTMENT ' .~ BILL NUMBER

Finance SB 1363
AUTHOR AMENDMENT DATE
Robbins September 11, 1989

SUBJECT _ |
INSURER PENALTIES FOR UNFAIR PRACTICES

This bill would authorize the Insurance Commissioner to assess specified fines
for violations of existing law relating to unfair practices and deceptive acts.

The bill is an urgency measure.

SUMMARY OF REASON FOR SIGNATURE

SB 1363 would discourage insurance companies from violating statutes relating
to unfair practices and deceptive acts and thereby enhance the protections
available to consumers.

HISTORY, SPONSORSHIP, AND RELATED BILLS
Sponsored by the author.

This bill is similar to SB 1364 relating to violations of insurante rate
provisions of proposition 103. s

Assembly 69-2

Senate  33-1 : : i
FISCAL SUMMARY--STATE LEVEL
SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue Cco Code
Type RV FC_1989-90 FC  1990-91 FC 1991-92  Fund
2290 - Insurance SO o See Fiscal Analysis———————mme

Impact on State Appropriations Limif-—No

ANALYSIS
A. Specific Findings

Existing law provides that if an insurer allegedly violates certain
statutory provisions relating to unfair practices and deceptive acts, the
Insurance Commissioner may hold a hearing to determine whether a violation
exists. If, after a hearing, the Commissioner determines that any act or
practice by an insurer is in violation of law, the Commissioner may issue
an order requiring the insurer to cease and desist. Under existing law,
an insurer is not liable for a penalty unless it violates the order issued
by the Commissioner. - o

(Continued)

RECOMMENDATION: — Depar Direc Date
Deferto BT 0 ff
Sj € bill oM /ﬁ j_//tj?w %ﬁ; gEP 2 1 1989

Principal Analyst Date Program Budget Manager Date Governor's Office

744) C )Ramos (700);ﬁ;2:§ L. Clark Position noted
(e - ' Position approved
) ﬁu“"a“- 7/’7/&’7 Be ) a/@&z 7/%7Position disapproved

by: date:
FR:0637F
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(2) -

BILL ANALYSIS/ENROLLED BlLL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Robbins September 11, 1989 SB 1363
ANALYSIS

A. Specific Findings (Continued)

This bill would provide that an insurer who violates statutory provisions
relating to unfair practices or deceptive acts before an order is issued
by the Commissioner is liable for a penalty of up to $5,000 for each act

or combination of inadvertent acts, or $10,000 for each act for a willful

violation. The penalty would be assessed by the Commissioner in
connection with the hearing on the order.

This bill is intended to discourage insurance companies from violating
existing unfair practices and deceptive acts statutes.

Fiscal Analysis

This bill would not increase State agency expenditures but has the

potential for increasing General Fund revenue from fines and penalties.
However, neither the number of violations that may occur nor the number
that would result in a fine or a penalty can be predicted at this time.

FR:0637F : f

— = m - B Sy moas wme s b omom mwen - -



ENROLLED BILL REPORT Business, Transportation and Housing Agency

DEPARTMENT AUTHOR BILL NUMBER
INSURANCE ROBBINS
B 133
SUBJECT
SUMMARY S8 1363

SB 1363 imposes a penalty for committing an unfair or

deceptiv%Apractice.

b LA b
SPONSOR #™

This is the author’s own bill. The contact person is Sal
Bianco at 5-0825.

IMPACT ASSESSMENT

This bill imposes a penalty upon any person engaging in an
unfair method of competition, or any unfair, deceptive, or other
specified act. The fine is not to exceed $5,000.00 for each act
or $10,000.00 for each willful act. The commissioner has
discretion to define the act, except if the issuance, amendment or
servicing of a policy is inadvertent, all of those acts shall be
considered a single act for the purpose of the penalty.

The penalty shall be determined and imposed as part of the
hearing on the charges that the person has engaged in an illegal
act. The penalty may be appealed according to specified
procedures.

Under current law, a monetary penalty may be imposed only if
4 perszon violates a cease and desist order issued by the
commissioner upon a determination that charges against the person
are justified.

ARGUMENTS PRQ

Under current law, the commissioner has no power to impose a
penalty until an insurer violates a cease and desist order, thus
there is no meaningful deterrent against a violation of the Unfair
Practices Act itszelf.

This bill is consistent with the spirit of Moradi - Shalal
because it provides an incentive for insurers to refrain from
unfair acts.

According to the author’s office, the bill is supported by:

~Sacramento Urban League

-California Conference of Machinists
-Congress of California Seniors

~FAIR (Fair Automobile Insurance Rates)
-California Commission on Aging

RECOMMENDATION S TGN

DEPARTMENT 1/ . s :
. o '7&7?£C;}é}_(c a'..:/?*‘-&—-
7

. 7 B ),m i ’

Il e il vk, /{(",_ L
P /

[

DATE AGENCY é/ o DATE
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A T AT //éLé7@ﬁ
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Enrollment Bill Report/SB 363/Page Two

ARGUMENTS CON

There is no known opposition.

RECOMMENDATION

The department recommends that the Governor SIGN SB 1363.

Expert: Roxani Gillespie
ATSS: 8-597-9624
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UNFINISHED BUSINESS

Bill No. SB 1363
SENATE RULES COMMITTEE
Author: Robbins (D)
Office of
Senate Floor Analyses Amended: 9/11/89 in Assembly
1100 J Street, Suite 120
445-6614 Vote Required: 2/3 - Urgency
Committee Votes: N Senate Floor Vote: Page 1755, 6/1/89
: TR "~ Senate Bill 1363—An act to amend Sections 790.05 and 790.07 of,

and to add Section 790.035 to, the Insurance Code, relating to
insurance, and declaring the urgency thereof, to take effect

~ immediately.
Ll Y Bill read third time and presented by Senator Robbins.
ias < Roll Call
feaged - PLACED ; - , .
fooiirtle ON FILE The roll was called and the bill was passed by the follow?g vo;e.
Cecil Green N FIL - AYES (33)—Senators Alquist, Ayala, Bergeson, everly,
etoraueaaTs PURSUANT Boatwrighg, Campbell, Craven, Davis, Deddeh, Dills, Garamendi,
%:2;2:: T TO SENATE Cecil Greﬁn, kISB MGé'eene‘,)dgl.,lerol)\'/l %reeﬁe, tHaIt"MIgi;gﬁ: II’(:tgips’
. Lockyer, Marks, McCorquodale, Mello, Montoya, tris,
Robbins (Ch)_ - RULE 28.8 P,e:gy, Robbins, Roberti, Rosenthal, Russell, Stirling, Torres, Vuich,
' and Watson. .
NOES (1)—Senator Doolittle.
Bill ordered transmitted to the Assembly.

Assembly Floor Vote: NOT AVAILABLE

SUBJECT: Insurance: unfair practices penalties

SOURCE: Author

DIGEST: This bill provides that a person engaged in the business of insurance
who violates provisions relating to unfair and deceptive acts is liable for a
penalty of up to $5,000 for each act, or $10,000 for a willful violation for
each act. The penalty would be assessed by the Insurance Commissioner in
connection with the cease and desist order. A failure to pay the penalty would
constitute a violation of the cease and desist order. (See analysis below for
specifics.) :

Assembly Amendment:

1. Increases the penalty from $1,000 to $5,000 for each act that is violated
and $5,000 for $10,000 for a willful violation for each act.

2. Clarifies that the penalties are appealable by means of any remedy provided
by existing law.

3. The Insurance Commissioner shall have the discretion to establish what
constitutes an act under this bill. However, when the issuance, amendment,
or servicing of a policy or endorsement is inadvertent, all of those acts
shall be a single act for the purposes of this section.

ANALYSIS: Article 6.5 of the Insurance Code (commencing with Sectiom 790),
regulates insurance practices that constitute unfair methods of competition or
unfair and deceptive acts or practices. If the Insurance Commissioner believes

CONTINUED
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SB 1363
Page 2

an insurer is violating the outlawed practices, she may issue a Cease and Desist
Order after an initial hearing. If that practice is not discontinued, the
Commissioner may petition the court through the Attorney General for an
appropriate order and assess a fine of up to $5,000 or $50,000 if the violation
is proven to be willful.

Under Section 790.03, insurance companies are prohibited from engaging in such
practices as:

1. Making misleading or false claims in advertising or presentations;

2. Making false claims regarding the practices or solvency of a competitor, or
using boycotts, intimidation or other unreasonable restraints of trade;

3. Keeping false books;

4. Discriminating in the rates charged individuals in the same class of
insurance;

5. Making claims the insurer is guaranteed or insured against insolvency; and

6. Committing a pattern of certain undesirable, specified;practices in settling
claims. (These claims settlement practices are contained in Section
790.03(h) that was the subject of review in both the Royal Globe and the
Moradi-Shalal decisions.)

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to
$5,000 for a violation of a cease and desist order or, if a willful violation,
from $500 to $50,000.

SB 1363 establishes a procedure for assessing monetary penalties for violations
of the unfair or deceptive practices as defined in Insurance Code Section 790.03
as follows:

1. Any insurer that violates the unfair or deceptive practices sections is
subject to a fine not to exceed $5,000 each illegal act or practice or, if
the act or practice is willful, a fine not to exceed $10,000 for each act.

2. The Commissioner serves an order to show cause and a notice of hearing,
along with a statement of the potential monetary fine. The hearing on the
legality of these practices must take place within 30 days of serving the
order on the insurer.

3. After the hearing, if the charges are upheld by the Commissioner, the
Commissioner is required to issue a cease-~and-desist order requiring the
insurer to stop the practices found unfair or deceptive and pay the amount
of the fine.

4. 1If the insurer fails to pay the penalty or violates the cease-and-desist
order, the Commissioner may assess an additional $5,000 fine, or if the
violation is found to be willful, an additional $55,000, in addition to
licensee revocation procedures.

CONTINUED
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SB 1363
Page 3

Prior legislation: SB 1012 (Robbins) - Chapter 953, Statutes of 1987.

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local: No

The bill could result in unknown revenue to the General Fund from penalties
imposed on persons in the insurance business found to engage in unfair or
deceptive acts.

SUPPORT: (Verified 9/13/89)

Sacramento Urban League

California Conference of Machinists
Congress of California Seniors

FAIR (Fair Automobile Insurance Rates)
California Commission on Aging

ARGUMENTS IN SUPPORT: According to the author's office, SB 1363 is addressing
three major deficiencies in the law: '

1. Inconsistent with Proposition 103 regulatory structure: In light of the
regulatory changes made effective by the passage of Proposition 103, the
Commissioner is left without tools to induce compliance because she cannot
mete out civil or criminal penalties until the insurer violates the
cease-and-desist order. 'The timing of the fine doesn't allow it to be used
as a deterrent, but it does work to reward those that profit from illegal
acts.

Neither in the various codes governing regulation of businesses and

" professions nor in regulations for any industry governing itself such as
that of securities representatives and brokers, could another system of
penalties similar to that in Article 6.5 be found.

2. Proportionate fines: With the present limitation of $5,000 maximum or, if
found a willful violation, a $55,000 maximum fine, there is no flexibility
to design as assessment to reflect the actual severity of the violation.
The range of assessments provided for in SB 1363 would allow the
Commissioner to differentiate between serious and lesser violationms.

3. No incentive to act lawfully: With the repeal of the Royal Globe decision
(that allowed third parties to file suit against an insurer believed to be
delaying payment of claims), and the present structure of not fining for the
illegal act but the violation of a cease-and-desist order, there is little
incentive for insurance companies to refrain from unfair or deceptive
practices. California Chief Justice Lucas in his majority opinion in
Moradi-Shalal v. Fireman's Fund Insurance Companies, the case that
overturned Royal Globe, states:

"We caution, however, that our decision is not an invitation to the
insurance industry to commit the unfair practices proscribed by the
Insurance Code. We urge the Insurance Commissioner and the courts to
continue to enforce the laws forbidding such practices to the full extent
consistent with our opinion."

CONTINUED
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SB 1363
Page 4

This bill is consistent with the spirit of Moradi-Shalal by giving adequate
power to the Commissioner to dissuade insurers from unfair practices, and by
providing an incentive to the insurance industry to refrain from such practices.
Under present law, the economic advantage of postponing settlements on a wide
scale basis, for example, is not offset by any economic sanction.

SB 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate
violatiomns.

DLW:jk 9/13/89 Senate Floor Analyses
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FLOOR STATEMENT ON SB 1363

SB 1363 ALLOWS THE INSURANCE COMMISSIONER FOR THE FIRST'TIME TO

ASSESS MONETARY PENALTIES AGAINST INSURERS WHEN THEY CONDUCT
UNLAWFUL CLAIMS SETTLEMENT PRACTICES. INSURANCE COMPANIES THAT
HAVE BEEN GIVING THEIR POLICYHOLDERS OR OTHER CLAIMANTS THE ' STALL
TREATMENT WILL NOW BE SUBJECT TO FINES IF THE COMMISSIONER FINDS

THEIR ACTIVITIES UNLAWFUL.

UNDER CURRENT LAW, INSURERS CANNOT BE FINED FOR PRACTICES
DETERMINED BY THE COMMISSIONER TO BE UNFAIR AND DECEPTIVE UNLESS
THE PRACTICES CONTINUE AFTER A CEASE AND DESIST ORDER HAS BEEN
ISSUED. AB 1363 WILL ALLOW THE COMMISSIONER TO IMPOSE PENALTIES

FOR THE INITIAL ACTS.

THE BILL IMPOSES PENALTIES OF UP TO $5,000 FOR EACH VIOLATION OF

THE UNFAIR PRACTICES ACT, AND OF UP TO $10,000 IF THE VIOLATION IS
WILLFUL.. THE INSURANCE COMMISSIONER IS GIVEN THE DISCRETION TO
~ESTABLISH WHAT CONSTITUTES AN ACT FOR THE PURPOSE ASSESSING THE

MONETARY PENALTIES. _ADDITIONALLY, IF VIOLATIONS ARE INADVERTENT

THE VIOLATIONS ARE CONSIDERED TO BE A SINGLE. ACT RATHER THAN

MULTIPLE ACTS. THE PENALTIES ARE APPEALABLE BY INSURANCE COMPANIES

THROUGH ADMINISTRATIVE HEARINGS OR BY MEANS OF JUDICIAL REVIEW.

THIS BILL IS PARTICULARLY IMPORTANT SINCE THE SUPREME COURT

OVERTURNED THE ROYAL GLOBE DECISION. UNDER CURRENT LAW THERE

EXISTS NO EFFECTIVE DETERRENCE AGAINST AN INSURER WHO CHOOSES TO.
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IGNORE THE UNFAIR CLAIMS SETTLEMENT PRACTICES ACT.

THE FINES ASSESSED AS A RESULT OF THIS BILL ARE IN ADDITION TO
FINES THAT THE INSURANCE COMMISSIONER MAY ASSESS IF AN INSURER

CONTINUES TO VIOLATE THE UNFAIR PRACTICES ACT.

THE BILL IS SUPPORTED BY ' CONSUMER GROUPS AND THERE IS NO

OPPOSITION.
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- ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE
Patrick Johnston, Chairman

BACKGROUND INFORMATION REQUEST

feasure: SB 1363 .
\uthor : Senator Robbins

L. Origin of the bill:

a. Who is the source of the bill? What person, organization, or
governmental entity requested introduction?
author

b. Has a similar bill been before either this session or a previous
session of the legislature? If so, please identify the session, bill
number and disposition of the bill.

noe

c. Has there been an interim committee report on the bill? If so, please
identify the report.
no

!« What is the problem or deficiency in the present law which the bill seeks
to remedy? : ) .
Under present law, insurance companies committing unfair or decepntive practices cannot

be fined uniess they continue the practice after the Insurance Commissioner issues a

cease-and-desist order. This bill will make the insurance companies liable for the

initial act.

}. Please attach copies of any background material in explanation of the
bill, or state where such material is available for reference by committee
staff. :

A _copy of the Senate ICC analysis is attached.

. Please attach copies of letters of support or opposition from any group,
organization, or governmental agency who has contacted you either in

support or opposition to the bill.

»» If you plan substantive amendments to this bill prior to hearing, please
explain briefly the substance of the amendments to be prepared.

An amendment requested by the Insurance Department is planned considered technical
by the author.* i

i. " List the witnesses you plan to have testify.
Not known at this time.

{ETURN THIS FORM TO: ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE
Phone 445-9160

Questions should be directed to Leah Cartabruno at 5-0825.

¢ amonded bl atlached..
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ASSEMBLY COMMITTEE STATEMENT

SB 1363 (Robbins)

Mr. Chairman and Members:

My SB 1363 wil; impose a fine on insurers of $1,000 for each

violation of the Unfair Practices code, or $5,000 for each infraction -
if vidlation is willful. The insurer will receive the assessment at
the same time the Insurance Commissioner issues the initial

cease—-and—-desist order.

If the insurer does not pay the fine when the cease-and-desist order

becomes final, it is subject to further penalties.
With the provisions of this bill, it will be the first time that an
insurer can be held liable for its initial violation. This

constitutes the toughest first-strike penalty in the nation.

The insurers themselves have agreed with my approach. I ask for your

"aye" vote.
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Legislative Analyst
August 14, 1989

ANALYSIS OF SENATE BILL NO. 1363 (Robbins)
As Amended in Assembly July 17, 1989
1989-90 Session

Fiscal Effect:
Cost: None.

Revenue: Unknown potential revenue to the
General Fund to the extent additional
civil penalties are imposed on persons
in the insurance business who engaged
in unfair or deceptive acts.

Analysis:

This bill provides that persons in the insurance
business who engage in unfair or deceptive acts are
liable for civil penalties of up to $5,000 per act, or
. up to $10,000 per willful act, which leads to a cease
and desist order issued by the Insurance Commissioner.

Under current law, the Commissioner may hold
hearings and order persons in the insurance business to
cease and desist from engaging in unfair or deceptive
acts. A.person violating such a cease and desist order
is 1iable for civil penalties of up to $5,000 per act,
or up to $55,000 per willful act, for a violation of
that order.

' The penalties authorized by this measure would be
imposed by the Commissioner for the initial act or acts
giving rise to such a cease and desist order. Fajlure
to pay penalties imposed under this measure would be a
violation of the cease and desist order.

Smom e -
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Fiscal Effect
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Association of California Insurance Companies
915 L Street, Suite 1160 ® Sacramento, CA 95814 (916)442-4581 e Telecopier (916) 444-3872

EDWARD LEVY | DELIA M. CHILGREN
GENERAL MANAGER COUNSEL
GEORGE W. TYE _ ' DAVID E. FOUNTAIN
EXECUTIVE MANAGER 'DIRECTOR OF PUBLIC INFORMATION

MEMORANDUM April 28, 1989

TO: Members, Senate Insurance, Claims and Corporations

Committee :
FROM: The Association of California Insurance Companies

RE: SENATE BILL 1363 (ROBBINS) — OPPOSE

On behalf of the Association of California Insurance Companies,
we request your "NO" vote on Senate Bill 1363 (Robbins) .

Senate Bill 1363 would impose a penalty of $5,000 per day
($55,000 per day if violations found willful) on any insurer
found to have engaged in an unfair method of competition or an
unfair or deceptive act of practices as defined in sections
79.03. Senate Bill 1363 prescribes a hearing process in which
such a penalty would be imposed. Additional penalties would be
imposed if an insurer failed to pay such a penalty. '

In our view, current administrative procedures and sanctions are
adequate. The new penalty provision is somewhat problematic,
however, since if imposes a significant penalty for each day of
an alleged violation. How, for example, would a delay in a
single claims payment be handled - would the insurer be charged
$5,000 for each day of the delay? The result in such a case
would be too harsh. v

The changes in the administrative procedure for determining
whether or not an insurer has violated the law is similarly
confusing. The new provisions would require that the insurer
‘respond to an order to show cause not only with a specific
response to the statement made in the charges but also by
indicating its "potential™" liability - a matter which it does not
determine. - '

We would be happy to work with the author, his staff, and all

* other interested parties in developing more realistic parameters
for the imposition of penalties for unfair and deceptive

. smmmar mAan weaan
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Association of - - EDWARDLEVY
California | CEORCEW. TYE
Insurance DELIA M. CHILGREN
Companies  puwprowma

April 28, 1989

Honorable Alan Robbins
State Capitol

Roonm 5114

Sacramento, CA 95814

RE: SENATE BILL 1363

Dear Senator Robbins:

‘The Association of California Insurance Companies regrest to
advise your that it must take an opposed position with respect to
your Senate Bill 1363.

Senate Bill 1363 would impose a penalty of $5,000 per day
($55,000 per day if violations found willful) on any insurer
found to have engaged in.an unfair method of competition or an
unfair or deceptive act of practices as defined in sections
79.03. . Senate Bill 1363 prescribes a hearing process in which -
such a penalty would be imposed. Additional penalties would be
imposed if an insurer failed to pay such a penalty.

In our view, current administrative procedures and sanctions are
adequate. The new penalty provision is somewhat problematic,
however, since if imposes a significant penalty for each day of
an alleged violation. How, for example, would a delay in a
single claims payment be handled - would the insurer be charged
. $5,000 for each day of the delay? The result in such a case
would be too harsh.

The changes in the administrative procedure for determining -
whether or not an insurer has violated the law is similarly
confusing. The new provisions would require that the insurer
respond to an order to show cause not only with a specific
response to the statement made in the charges but alsoc by
indicating its "potential" liability - a matter which it does not
determine.

915L Street, Suite1160_® Sacramento, CA95814 _* (916)442-4581  Telecopier (916) 44-3672 _



We would be happy to work with you, your staff, and all other
interested parties in developing more realistic parameters for
the imposition of penalties for unfair and deceptive practices by
insurers. However, the bill in its current form imposes
penalties and imposes burdens that are both confusing and unfair.

For these reasons, we must Ooppose your Senate Bill 1363.

Sincerely,

oI Chilyn
Delia M. Chilgren

DMC:dk1
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- FOR. IMMEDIATE .EASE
September 28 1989

RANCE COMPANIES TO FACE'STIFFER PENALTIES FOR ILLEGAL ACTS

iInsurance Companles face new pena1t1es for 111ega1 acts today becausettwo

-;,b111$ authored by Senator Alan Robbins (D Van nuys) were s1gned 1nto 1aw :

fUp unt11 now," Robb1ns exp1a1ned "an, 1nsurance company that v101ated _
either the 1aw governing rate sett1ng or unfair practices was not f1ned for
those v1olat10ns unless the company had been spec1f1ca1]y d1rected 1n e

-LThe two b1]1$ SB 1363 and SB 1364 change a11 that Not an1y is an'lﬁ
:-1nsurance company cu1pab1e for it's initial violation, the penalty is
steep.

~...For unfair practices fines are set at $5,000 per violation, going up to.

v3f$10 000 if the Insurance Commissioner finds the violation is willful. -Usa:'

. of illegal rating practices aTso carr1es a $5, 000 fine per violation and

?‘:'_?$1o 000 1f it is willful. S : =

17'These fines are in addition to the present fines: $5,000 if an insurancé
company doesn't obey a "cease and desist" order for an unfair practice, and
a $10,00C a day fine, with a 11m1t of $100,000, if a company persists in

- .using a system to set rates that is found illegal.

sommoar monosn wmon s
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE : SENATE BILL NO. 1363
SENATOR ALAN ROBBINS, CHAIRMAN ~ URGENCY

SENATE BILL NO. 1363 (Robbins) As Introduced March 9, 1989
Insurance Code :

Source: Author ‘
Prior Legislation: SB 1012 (Robbins) Chapter 953, Statutes of 1987
Support: Sacramento Urban League. '
California Conference of Machinists
Congress of California Seniors
FAIR (Fair Automobile Insurance Rates)
California Commission on Aging
Opposition: Association of California Insurance Companies

SUBJECT

Increases penalties that may be assessed against insurers by the Insurance
‘Commissioner for illegal acts under the Unfair Practices code sections.

DIGEST

1] Descrigtion:' SB 1363 establishes a procedure for assessing monetary
- penalties for violations of the unfair or deceptive practices as defined in
Insurance Code Section 790.03 as follows: '

1. Any insurer that violates the unfair or deceptive practices
sections is subject to a fine not to exceed $5,000 each day the insurer
engaged in that illegal act or practice or, if the act or practice is
willful, a fine not to exceed $55,000 for each day. '

2. The Commissioner serves an order to show cause and a notice of
hearing, along with a statement of the potential monetary fine. The
hearing on the legality of these practices must take place within 30
days of serving the order on the insurer.

3. After the hearing, if the charges are upheld by the Commissioner,
the Commissioner is required to issue a cease-and-desist order
requiring the insurer to stop the practices found unfair or deceptive
and pay the amount of the fine.

4. If the insurer fails to pay the penalty or violates the
cease-and-desist order, the Commjssioner may assess an additional
$5,000 fine, or if the violation is found to be willful, an additional
$55,000, in addition to licensee revocation procedures.

2] Background: Article 6.5 of the Insurance Code (commencing with Section
790), regulates insurance practices that constitute unfair methods of '
competition or unfair-and deceptive acts or practices. . If the Insurance
Commissioner believes an insurer is-violating the outlawed practices,. she
may -issue a Cease and Desist Order after an initial hearing. If that
practice :is, not discontinued, the Commissioner may petition the court
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Senate Insurance, Claims and Corporations
Senate Bill No. 1363
Page 2

through the Attorney General for an appropr1ate order and assess a fine of
up to $5,000 or $50,000 if the violation is proven to be willful.

- Under Section 790.03, insurance companies are prohibited from engaging in
such practices as:

1. Making misleading or false claims in advertising or presentations;

2. Making false claims regarding the practices or solvency of a
competitor, or using boycotts, intimidation or other unreasonable
restraints of trade;

3. Keeping false books;

4, Discriminating in the rates charged individuals in the same class
of insurance;

5. Making claims the -insurer is guaranteed or 1nsured against
insolvency; and

6. Committing a pattern of certain undesirable, specified practices in
settling claims. (These claims settlement practices are contained in
Section 790.03(h) that was the subject of review in both the Royal
Globe and the Moradi-Shalal decisions.)

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to
$5,000 for a violation of a cease and desist order or, if a willful
violation, from $500 to $50,000.

FISCAL EFFECT Fiscal Committee: Yes

STAFF COMMENTS

The author 1is addressing three major deficiencies in the law:

1. Inconsistent with Proposition 103 regulatory structure: In Tight of
the regulatory changes made effective by the passage of Proposition 103,
the Commissioner is left without tools to induce compliance because she
cannot mete out civil or criminal penalties until the insurer violates the
cease-and-desist order. The timing of the fine doesn't allow it to be used
as a deterrent, but it does work to reward those that profit from-illegal
acts.

Ne1ther in the various codes governing regu1at1on of businesses and

~ professions nor in regulations for any industry governing itself such as
that of securities- representat1ves and.brokers, could another system of

penalties similar to that in Art1c1e 6. 5 be found.

2. Proportionate f1ne5'v W1th the present 11m1tat1on of $5 000 maximum or,
if- found a willful violation, a $55,000 maximum fine, there.is no
flexibility to design as -assessment to reflect the actual severity of the
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Senate Insurance, Claims and Corporations
Senate Bi1l No. 1363
Page 3

violation. The range of assessments provided for in SB 1363 would allow
the Commissioner to differentiate between serious and lesser violations.

3. No incentive to act lawfully: With the repeal of the Royal Globe
decision (that allowed third parties to file suit against an insurer
believed to be delaying payment of claims), and the present structure of
not fining for the illegal act but the violation of a cease-and-desist
order, there is little incentive for insurance companies to refrain from
unfair or deceptive practices. California Chief Justice Lucas in his
majority opinion in Moradi-Shalal v. Fireman's Fund Insurance Companies,
the case that overturned Royal Globe, states: -

"We caution, however, that our decision is not an invitation to

- the insurance industry to commit the unfair practices proscribed
by the Insurance Code. We urge the Insurance Commissioner and the
courts to continue to enforce the laws forbidding such practices
to the full extent consistent with our opinion." . :

This bill is consistent with the spirit of Moradi-Shalal by giving adequate
power to the Commissioner to dissuade insurers from unfair practices, and
by providing an incentive to the insurance industry to refrain from such
practices. Under present law, the economic advantage of postponing
settlements on a wide scale basis, for example, is not offset by any
economic sanction.

4. 1In its letter of opposition, the Association of California Insurance
Companies (ACIC) objects to the fines being assessed on a basis of each day
of violation. ACIC reasons that: "Alleged violations of these particular
sections are not cut-and-dried matters." To impose per day penalties when
it is not clear that a violation has taken place until "... several months
after the alleged violation has taken place" is "... draconian in nature,"
according to the ACIC letter. :

5. SB 1363 is.a companion bill to SB 1364 which deals with McBride-Grunsky
rate violations. :

NOTE:  Amendments in committee change the fines applicable to unfair .

practices violations to be $1,000 per violation or, if willful, $5,000 per

violation. Failure to pay an assessed fine, issued to the insurer with the
initial cease-and-desist order, is considered a violation of that order and
penalized as such. _ : ‘

LEAH CARTABRUNO o - . SENATE BILL NO. 1363
Consultant . - '

05/03/89
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SENATE THIRD READING
SB 1363 (Robbins) - As Amended: July 17, 1989

SENATE VOTE: 33-1
ASSEMBLY ACTIONS: |
COMMITTEE__FIN, & INS. ___ VOTE_16-1 COMMITTEE We & M, VOTE__17-1

Ayes: thnston, Bader, Bane, Chacon, Ayes: Vasconcellos, Baker, Burton,
Epple, Farr, Floyd, Katz, - Clute, Felando, Friedman,
Lancaster, Lewis, Margolin, Hannigan, Jones, Killea,
Moore, 0'Connell, Sher, Statham, Mojonnier, Nolan, 0'Connell,
Wright : ' ' Roos, Roybal-Allard, Speier,

M. Waters, Wright

.Nays: D. Brown ' ~ Nays: D. Brown

DIGEST

Urgency stafute. 2/3 vote required.
Exjsting law provides that:

1) The Insurance Commissioner,. if he or she has reason to believe that a
- person subject to his or her jurisdiction is engaged in an unfair method
-of competition or any unfair or deceptive act, may initiate a hearing to
determine whether a cease and desist order should be issued. -

'~ 2) If such a cease and desist order has been issued and is violated, the

‘ commissioner may, after a hearing, impose a fine of $5,000 for such a
‘violation, unless the violation is willful. In the latter circumstance
the penalty may not exceed $55,000. '

This bill:

1) Provides that persons engaging in unfair methods of competition or unfair
. or deceptive acts are liable to the state for a civil penalty, to be fixed
by the commissioner, not to exceed $5,000 for each act. If the act is
willful, the maximum penalty is $10,000. These penalties are made

‘appealable. ‘ ' : S

. = continued - - _ .
- SB 1363
Page 1
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SB 1363

2) Revises the procedure for cease and desist order hearings to a) notify
. parties of their potential 1iability, b) provide for a determination of
whether penalties pursuant to this bill are appropriate, and c) to permit
- the issuance of orders to pay the penalty. ' .

3) Authorizes, after an additional .hearing, penalties for violations of cease
and desist orders or orders to pay penalties of a) $5,000 plus any prior
penalties which remain unpaid or b) $55,000 plus unpaid-penalties in the
case of willful violations. ,

FISCAL EFFECT

Minor revénue increaSesfto the Department of Insurance based upon‘the expanded
penalty authority contained in this bill, .

Kenneth Cooley j' S S .. SB 1363
445-9160 S AT Page 2
8/31/89:afinins. E S
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& ‘ EDWARD LEVY

ASSOCiatIOH Of ' GENERAL MANAGER
California . | GEORGEW.TYE
Insurance DELIAM. CHIGREN
Companies T

April 28, 1989

_Honorable Alan Robblns
State Capitol

Room 5114

‘ Sacramento, CA 95814

‘ _RE’: SENATE'VB.ILL '1363 A

Dear Senator'Robbins'

The As5001atlon of Callfornla Insurance Companies regrest to
‘advise your that it must take an opposed position with respect to

. your Senate Bill 1363.,

VSenate Bill 1363 would 1mpose a penalty of $5, 000 per day _
($55,000 per day if violations found willful) on any insurer

. found to have engaged in. an unfair method of competltlon or an
~unfair or deceptive act of practices as defined in sections

- 79.03. Senate Bill 1363 prescribes a hearing process in which
“such a penalty would be imposed. Additional penaltles would be

1mposed if- an insurer falled to pay such a penalty.-

In .our v1ew, current admlnlstratlve procedures and sanctions are
adequate. The new penalty provision is somewhat problematic,

' however, since if imposes a significant penalty for each day of

. an alleged violation. How, for example,_would a delay in a
single claims payment be handled - would the insurer be charged

- $5,000 for each day of the delay? The result in such a case
'.would be too harsh.;=- _ , - .

The changes in the administrative procedure for determining
whether or not an inSurer has violated the law is similarly _
confusing. The new provisions would'requlre that the insurer .
respond to an order to show cause not only with a specific
‘response to the statement made in the charges but also by
indicating its "potentlal" 11ab111ty - a matter which it does not
idetermlne.v

915LStreet Stute 1160 LR Sacramento, CA 95814 (916) 442-4581 ° Telecopief (916) 444-3872,
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We would be happy to work with you, your staff, and all other
interested parties in developing more realistic parameters for
the_impos1tlon of penalties for unfair and deceptlve practices by
insurers. However, the bill in its current form 1mposes

'penaltles and 1mposes burdens that are both confusing and unfalr._

For these reasons, we must oppose your Senate Bill 1363.

Sincerely;

Della M. éi%%;izza&)

‘DMC:dkl
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UNFAIR CLAIM PRACTICES: INSURANCE DEPARTMENT’S ENFORCEMENT ROLE

The Insurance Department will proceed vigorously against
unfair claims practices based on information received from
individual . complaints by policyholders or liability claimants,
market conduct examinations, or any other reliable sources.

The department will dinvestigate thoroughly all specific
allegations. If the investigation, which may include a full market
conduct examination at the insurer’s expense, reveals credible
evidence that Section 720.03 (h) has been violated, the department
will act promptly to resolve the complaint and abate violations by
resort to any and all meansg available under law and appropriate to
the cilircumstances. These measures could range from the informal
complaint resolution procedures authorized by CIC. Section 12921.3
to formal enforcement proceedings. The Supreme Court’s opinion in
Moradi-Shalal "leaves available the imposition of substantial
administrative sanctioneg by the Insurance Commissioner" under
Section 790.03-790.09, (250 Cal.Rptr., p. 126.) These sanctions
include issuance of cease and desist orders to enjoin violations

of Section 790.03. (See Section 790.05.) Willful violation of -

such orders can result in a maximum fine of £55.000; repeated
violations may result in suspension of the insurer’s license for
up to a year. (Section 790.07.)

Further, Section 790.08 specifies that the powers vested in-

the Commissioner by the Unfair Practices Act are additional to her
other powers. Consequently, the department possesses a side array
of alternate remedies under other statutes for use in proper cases,
including fines (CIC Section 704.7), suspension or even revocation
of a certificate of authority (see CIC Section 704), conservation
actions (CIC Section 1011 (e)), and administrative injunctions (CIC
Bectiong 1065.1 - 1065.7, incorporating all grounds for instituting
conservation proceedings). '

We should recognize that third?party complaints differ from
first-party policyholder complaints. An insurer’s obligation to
its policyholder i1s governed by the termgs of the insurance
contract. The department can evaluate that obligation by reviewing
the policy terms and the policyholder’s evidence of loss. The
insurer’s obligation to a third-party claimant, by contrast,
depends alsgo on the existence and extent of liability, as well as
the legal measure of damages.
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This department lacks authority to adjudicate qguestions of
liability and damages. The acts and practicez prohibited by
Section 790.03 (h) involve either conduct unrelated to
determination of those aspects or gituations where they are clear.
When liability or damages are at issue, the department must defer
to judges and juries authorized by law to decide those questions.
However, 1f determining liability or damages is not egsential to
evaluate an insurer’s conduct, the department should proceed as
previously described. Examples of third-party complaints which
could prompt department action include, without limitation,
ingtances in which an insurer asgumed liability but has never paid
the claim; where liability iz obvious but no settlement was offered
or negotiated; where the insurer unreagonably offered far less than
the documented damages within the policy limits; where the insurer
failed to send correspondence acknowledging receipt of a third-
party c¢laim; and where liability was obvious but an insurer made
repeated demands for the same or -additional information to the
point of harassment.

The department’s action in regard to complaints should serve
“to demonstrate its determinatilion to enforce Section 799.03 to the
full extent permitted by law, o that insurers will review and
revige their claing practices accordingly, if necessary. Moreover,
although the primary focus herein, like the Moradi-Shalal decision,
has been subpart (h) of Section 790.03, the policies and procedures
degcribed herein will apply as well to all other pertinent subparts
of Bection 790.-03. Section 790,03 ig not an exhausgtive listing
of unfair methods of competition or, unfair and deceptive acts or
practices, Section 790.05 affords the commissioner authority to
investigate conduct not included in Section 790.03, and to
determine that it consgtitutes unfair competition or .is unfair or
deceptive. '
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STATE. OF CALIFORNIA . . ' GEORGE DEUKMEJIAN, Governor
ooy

S

DEPARTMENT OF INSURANCE
OFFICE OF THE COMMISSIONER -

910 K STREET, SUITE 300

SACRAMENTO, CA 95814

May 15, 1989

Honorable Milton Marks
State Senate

State Capitol, Room 5035 o -
Sacramento, California, 95814 ' ' :

Subject: Senate Bill No. 1329

Dear Senator Marks:

This ie to advise you that the Department of ,Insurance OPPOSES
Senate Bill No. 1329, which reinstates the holding of Royal Globe
Insurance Company v. Superior Court 23 Cal. 3d 880,153 Cal. Rptr.
842, : : .

The California Supreme Court in the original Roval Globe
. Insurance Company vs. Superior Court generally held that
‘subdivision (h) of Section 790.03 of the Insurance Code, and
Section 790.09 of the Insurance Code, created a private cause of
action by insureds or third party claimants against insurers
engaging in unfair claims settlement practices. : '

In 1988, the Subreme Court overruled fhe holding of the Royal
Globe case in Moradi-Shalal v. Fireman's Fund. ‘This bill would
restore the holding ih the original Roval Globe case.

In overruling Roval Globe, the court in the Moradi-Shalal case
pointed to the penalties which may be imposed upon insurers by the
insurance commissioner, including the issuance of a cease and
desist order to enjoin further violations, a maximum fine for
willful violation of the cease and desist order, and the suspengion
of an insurer’s certificate of authority for repeated violations.

The Supreme Court noted that courts "retain jurisdiction to
impose civil damages or other remedies against ‘insurers. in
appropriate common law actions pased on such traditional theories
ag fraud, infliction of emotional distress, and (as to the insured)
either breach of contract or breach of the implied covenant of good
faith and fair dealing." ' '
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May 15, 1989 . ‘

page two - -

The Moradi Shalal case was decided in 1988. We know of no

public outery for the reinstatement of Royval Globe, and believe
that it is premature to reinstate the holding in that case.
However, it would be appropriate to strengthen the procedures and
penalty provisions in the law.

The department has developed guidelines for administrative
enforcement under current law and has provided additional training
for its attorneys in keeping with the court’s recent ruling.

For the above reasons, the Department of Insurance .OPPOSES SB
1329. ‘

_ Pleage do not hesitate to'cqntact me should you have any
quedgtions concerning the department’s position.

Verg Iruly Youré;y4;7
ﬂ,W

DANAE PARAS
Legislative Counsel

cc:  Benate Insurance Claims and Corporations Committee

DP/gf
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 AMENDMENTS TO SENATE BILL NO. 1363

Amendment 1
On page 2, strike out Tines 6 to 11 inclusive and insert:
a civil penalty not to exceed one thousand dollars ($1,000) for each act,
or, if the act or practice was willful, a civil penalty not to exceed five
thousand dollars ($5,000).

Amendment 2

On page 3, line 19, strike out the words "or has" and strike out line
20 and insert: f

the

Amendment 3
On page 3, between lines 29 and 30 insert:
For the purposes of this section, the failure to pay any penalty imposed

pursuant to Section 790.03 which has become final shall constitute a
violation of a cease and desist order under this section. -
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ‘STRATE BILL N0. 1363
SENATOR ALAN ROBBINS, CHAIRMAN URGERCY

SENATE BILL NC. 1363 (Robbins) As Introduced March 9, 1889/
Insurance Code .

Source: Author :
Prior Legislatien: SB 1012 (Robbins) Chapter 953, Statutes of 1987
Support: Sacramento-Urban League

California Conference of Machinists

Congress of Califernia Seniors

FAIR (Fair Automobile Insurance Rates)

California Commission on Aging
Opposition: Association of California Insurance Companies

SUBJECT

Increases peralties that may be assessed against insurers by the Insurance
Commissioner for i1legal acts under the Unfair Practicec code sections.

DIGEST

11 Description: SB 1363 establishes a procedure for assessing monetary
penalties gor viglations of the unfair or deceptive practices as defined in
Insurance Code Section 790.03 as follows: 4

1. Any insurer that violates the unfair or deceptive practices
sections is subject to a fine not to exceed $5,000 each day the insurer
engaged ir that illegal act or practice or, if the act or practice is
willful, a fine not to exceed $55,000 for each day.

2, The Commissioner serves ar order to show cause and a notice of
hearing, along with 2 statement of the potential monetary fine. The
hearing on the legality of these practices must take place within 30
days of serving the order on the insurer.

3. After the hearing, if the charges are upheld by the Commissioner,
the Commissioner is required to issue a cease-and-desist order
requiring the insurer to stop the practices found unfair or deceptive
and pay the amount of the fine. '

4. If the insurer fails to pay the penalty or violates the
cease-and-desist order, the Commissioner may assess an additional
$5,000 fine, or if the violation is found to be willful, an additional
$55,000, in addition to licensee revocation procedures.

2] Background: Article 6.5 of the Insurance Code {commencing with Section
790), regulates insurance practices that constitute unfair methods of
competition or unfair and deceptive acts or practices. If the Insurance
Commissioner believes an insurer is violating the out)awed practices, she
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Senate Insurance, Claims and Corporations
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Page 2 _

may issue a Cease and Desist Order after an initial hearing. If that
przctice is not discontinued, the Commissioner may petitior the court
through the Attorney Ceneral for an appropriate order and assess & fine of
up to 35,000 or $50,000 if the violation is proven tc bg willful.

Under Section 79C.03, insurance companies are prohibited from engaging in
such practices as:

1. Making misleading or false claims in advertisimgc or presentations;

2. Making false claims regarding the practices or sb1vency of &
competitor, cr using boycotts, intimidation or other unreasonable
restraints of trade; :

3. Keeping false books;

4. Discriminating in the rates charged individuals in the same ciass
of insurance; ‘

5. VMaking claims the insurer is guaranteed or insured against
insolvency; and

6. Committing a2 pattern of certain undesirable, specified practices in
settiing claims. (These claims settlement practices are contained in
Section 790.03(h) that was the subject of review in both the Roval
€lobe and the Moradi-Shalal decisions.)

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to
$5,000 for a viclation of a cease and desist order or, if a willful
violation, from $500 to $50,000.

FISCAL EFFECT Fiscal Committee: Yes

STAFF COMMENTS

The author is addressing three major deficiencies in the Yaw:

1. Inconsistent with Proposition 103 regulatory structure: In light of
the regulatory changes made effective by the passage of Proposition 103,.
the Commissioner is left without tools to induce compliance because she
cannot mete out civil or criminal penalties until the insurer violates the
cease-and-desist order. The timing of the fine doesn't allow it to be used
as a deterrent, but it does work to reward those that profit from i1legal
acts. ‘

Neither in the various codes governing regulation of businesses and
professions nor in regulations for any industry governing itself such as
that of securities representatives and brokers, could another system of
penalties similar to that in Article 6.5 be found.
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2. Proportionate fines: With the present limitation of $5,000 maximum or,
if found a willful violation, a $55,000 maximum fine, there is no
flexibility to design as assessment to reflect the actual severity of the
violatien. The rynge of assesswents provided for in SB 1363 would allow
the Commissioner to differentiate between serious and lesser violations.

3. Ko incentive to act lawfully: With the repeal of the Royal Globe
decision (that allowed third parties to file suit agairst an insurer
believed to be delaying payment of ciaims), and the present structure of
not fining for the illegal act but the violation of a cease-and-desist
order, there is little incentive for insurance companies to refrain from
unfair or deceptive practices. California Chief Justice Lucas in his
majority opinion ir Moradi-Shalal v. Fireman's Fund Insurance Companies,
the case that overturned Roya obe, states:

“We caution, however, that our decision is not an invitation to
the insurance industry to commit the unfair practices proscribed
by the Insurance Code. We urge the Insurance Commissioner and the
courts to continue to enforce the laws forbidding such practices
to the full extent consistent with our opinion.® '

This bill is consistent with the spirit of Moradi-Shalal by giving adequate
power to the Commissioner to dissuade insurers from unfair practices, and
by providing an incentive to the insurance industry to refrain from such
practices. Under present law, the economic advantage of postponing
settlements on a wide scale basis, for example, is not offset by any
economic sanction. '

4. In its letter of opposition, the Association of California Insurance
Cerpanies (ACIC) objects to the fines being assessed on a basis of each day
of violation. ACIC reasons that: “Alleged violations of these particular
sections are not cut-and-dried matters.". To impose per day penalties when
it is not clear that a violation has taken place until "... several months
after the alleged violation has taken place” is "... draconian in nature,”
according to the ACIC letter.

S. SB 1363 is a companion bill to SB 1364 which deals with McBride-Grdﬁsky
rate violations.

LEAH CARTABRUNO T ' ' - SENATE BILL NO. 1363
Consultant o .

05/03/89
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" Honor: J AL ‘E?ii?iﬁif “AUTHOR ~BILL- uuussa
uenber ‘of "the Senate ‘ Finance o Robbin .. S8 !asz
State Capitol, Room 5114 : "
Sacramento, CA 95814 SPOKSCGRED BY ﬁr.LATED §ILLS AMENDMENT DATE
. May 9, 1989
ILL SUMMARY

INSURER PENALTIES FOR UNFAIR FRACTICES

This bill would authorize the Insurance Commissioner td -assess specified fines
for violations of existing law relating to unfair prarfir°< and deceptive acts.

FISCAL SUMMARY--STATE LEVEL

SO (Fiscal Impact b! F iscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue Co , Code
Type RV FC__1988-89 FC__ 1989-90 FC  1990-91 Fund

2230 - Insurance SO0 e See Fi scal Ana]ysis.?; ______ ‘
Impact on State Appropriations Limit--No L
ANALYSTS

A. Specific Findings

Existing law provides that if an insurer violates certain statutory provisions
relating to unfair practices and deceptive acts, the Insurance Commissioner may
hold a hearing to determine whether a violation exists‘” If, after a hearing,
the Commissioner determines that any act or practic a1 i
violation of law, the Commissioner may issue an order. requiring the

cease and desist. Under existing law, an insurer is not liable for a penaity
unless it violates the order 1ssued by the Commissioner

Tnis bili would provide that an insurer that violates_
relating to unfair practices or deceptive acts before -

Commissioner is iiable for a penalty of up to $1,000 fo
each act for a willful violation. The penalty wou]d bé
Commissioner in connection with the hearing on the orde

ssued Dy the
or -$5, 000 for

This bil1 s intended to discourage insurance companies from vio!ating eX15f‘hg
unfair practices and deceptive acts statutes.

E. Fiscal Analysis

This bi11 would not increase state agency expenditures but has’ tht pqt al for
increasing General Fund revenue from fines and penalties: . However,:neither the
number of violations that may occur nor the number that’ would rtsult 1_

or a penalty can be pred1cted at this time. : =

POSITION: : Department Director . bate
Neutral

Principal Analyst Date Program Budget Manager “Gov rnoq_g_
(7435 E. Juliusson’ ' (70 ) Nal L. Clark ﬂ 0s t on note

2/ . Position approved
(ftunsf s Saf5 ,ptﬁﬁi,,{(’ %, o

" position roved
‘ - . , by: date:
FR1p/01RF | . -
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THIRD READTING
' Bill No. SB 1363
‘SENATE RULES COMMITTEE ‘
_ ' Author: Robbins (D)
Office of .
- Senate Floor Analyses Amended: 5/9/89
1100 J Street, Suite 120 ' .
Committee Votes: . ~ Senate Floor Vote:
| Al = —<
Dooiitile — PLACED
Cecil Green : ON FILE
Keene ]
McCorquodale - PURSUANT
Moptova _ TO SENATE
fateer O 11+ RULE 28.8
JOTAL: Z

Assembly Floor Vote:

SUBJECT: Insurance: unfair practices penalties

SOURCE: Author

DIGEST: This bill provides that a person engaged in the business of insurance
who violates provisions relating to unfair and deceptive acts is liable for a
penalty of up to $1,000 for each act, or. $5,000 for a willful violation for each
act. The penalty would be assessed by the Insurance Commissioner in comnection
with the cease and desist order. A failure to pay the penalty would constitute
a violation of the cease and desist order. (See analysis below for spec1fics )

ANALYSIS: Article 6.5 of the Insurance Code (commencing with Section 790),
regulates insurance practices that constitute unfair methods of competition or
"unfair and deceptive acts or practices. If the Insurance Commissioner believes
- an insurer is violating the outlawed. practices, she may issue a Cease and Desist

Order after an initial hearing. If that practice is not discontinued, the
Commissioner may petition the court through the Attorney General for an
appropriate order and assess a fine of up to $5,000 or $50 000 if the v1olation
is proven to be willful

L]

Under Section 790.03, insurance companies are prohibited from engaging in such
practices as:

1. Making misleading or false claims in advertising or presentations;

2. Making false claims . regarding the practices or solvency of a competitor, or
using boycotts, 1nt1m1dation -or other unreasonable restraints of trade'

" CONTINUED
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3. Keeping false books;

4., Discriminating in the rates charged individuals in the same class of
: insurance'

5. Making claims the insurer is guaranteed or insured against insolvency; and

6. Committing a pattern of certain undesirable, specified practices in settling
claims. (These claims settlement practices are contained in Section
790.03(h) that was the subject of review in both the Royal Globe and the
Moradi-Shalal decisions. )

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to
$5,000 for a.violation of a cease and desist order or, if a willful violationm,
from $500 to $50,000.

SB 1363 establishes a procedure for assessing monetary penalties for violations
of the unfair or deceptive practices as defined in Insurance Code Section 790.03
as follows:

1. Any insurer that violates the unfair or deceptive practices sections is
subject to a fine not to exceed $1,000 each illegal act or practice or, if
the act or practice i1s willful, a fine not to exceed $5,000 for each act.

2. The Commissioner serves an order to show cause and a notice of hearing,
along with a statement of the potential monetary fine. The hearing on the
legality of these practices must take place within 30 days of serving the
order on the insurer.

3. After the hearing, if the charges are upheld by the Commissioner, the
- Commissioner is required to issue a cease-and-desist order requiring the
insurer to stop the practices found unfair or deceptive and pay the amount
of the fine.

4, If the insurer fails to pay the penalty or violates the cease-and-desist
order, the Commissioner may assess an additional $5,000 fine, or if the
violation is found to be willful, an additional $55,000, in addition to-
licensee revocation procedures.

Prior legislation: SB 1012 (Robbins) - Chapter 953, Statutes of 1987.

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local: No
SUPPORT: = (Verified 5/24/89)
Sacfamento Urban League

California Conference of Machinists
Congress of California Seniors’

FAIR (Fair Automobile Insurance Rates)
California Commission on Aging

CONTINUED
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ARGUMENTS 1IN SUPPORT: According to the author's office, SB 1363 is addressing
three major deficiencies in the law:

1. Inconsistent with Proposition 103 regulatory strueture: In light of the
regulatory changes made effective by the passage of Proposition 103, the
Commissioner is left without tools to induce compliance because she cannot
mete out civil or criminal penalties until the insurer violates the
cease-and-desist order. The timing of the fine doesn't allow it to be used
as a deterrent, but it does work to reward those that profit from illegal
acts. :

Neither in the various codes governing regulation of businesses and
professions nor in regulations for any industry governing itself such as
that of securities representatives and brokers, could another system of
penalties similar to that in Article 6.5 be found.

2. Proportionate fines: With the present limitatjon of $5,000 maximum or, if
found a willful violation, a $55,000 maximum fine, there is no flexibility
to design as assessment to reflect the actual severity of the violation.
The range of assessments provided for in SB 1363 would allow the
.Commissioner to differentiate between serious and lesser violations.

3. No incentive to act lawfully: With the repeal of the Royal Globe decision
(that allowed third parties to file suit against an insurer believed to be
delaying payment of claims), and the present structure of not fining for the
illegal act but the violation of a cease-and-desist order, there is little
incentive for insurance companies to refrain from unfair or deceptive
practices, California Chief Justice Lucas in his majority opinion in’
Moradi-Shalal v. Fireman's Fund Insurance Companies, the case that
overturned Royal Globe, states:

"We caution, however, that our decision is not an invitation to the
insurance industry to commit the unfair practices proscribed by the
Insurance Code. We urge the Insurance Commissioner and the courts to
continue to enforce the laws forbidding such practices to the full extent
consistent with our opinion."” » '

This bill is consistent with the spirit of Moradi-Shalal by giving adequate
power to the Commissioner to dissuade insurers from unfair practices, and by -
providing an incentive to the insurance industry to refrain from such practices.
‘Under present law, the economic advantage of postponing settlements on a wide
scale basis, for example, is not offset by any economic sanction.

SB 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate
violations.. : : , :

DLW:jk 5/24/89 Senate Floor Analyses
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UNFINISHED BUSINESS

Bill No. SB 1363
SENATE RULES COMMITTEE _
: ' Author: " Robbins (D)
Office of
Senate Floor Analyses Amended: 9/11/89 in Assembly
1100 J Street, Suite 120 .
445-6614 Vote Required: 2/3 - Urgency
Comnmittee Votes: ' ‘ Senate Floor Vote: ~ Page 1755, 6/1/89 '
: Senate Bill 1383—An act to amend Sections 790.05 and 790.07 of :
and to add Section 790.035 to, the Insurance Code, relatin ,
insurance, and declaring the urgency thereof, to take e ectf
immediately. i
: YE Bill read third tlme and presented by Senator Robbins.
Ravds.. iz _ " Roll Call
fRooliztle PLACED - The roll was called and the bill was passed by the following vote:
gcil Green ON FILE AYES (33)—Senators Alquist, Ayala, Bergeson, Beverly,
NetorausdaTe PURSUANT Boatwnghg bell, Craven, Davis, Deddeh, Dills, Garamendi ’
:?“;“3 VS TO SENATE Cecil Green, B iﬁ) Greene, d&lemifl El;reeﬁe, tHau't MKeene, 1I)(otll?lp,|
iglsen Lockyer, Marks, McCorquodale, Mello, Montoya, Morgan, Petris
Robbins (L) 12 RULE 28.8 Prgslge Robbins, Roberuq Rosenthal, Russell, Stirling, Torres Vuich,'
and Watson.
NOES (1)—Senator Doolittle. )
Bill ordered transmitted to the Assembly -
L

Assembly Floor Vote: 69-2, P, 4675 9/12/89

. SUBJECT: Insurance: unfair practices penalties

SOURCE: Author

DIGEST: This bill provides that a person engaged in the business of insurance
who violates provisions relating to unfair and deceptive acts is liable for a
penalty of up to $5,000 for each act, or $10,000 for a willful violation for
each act. The penalty would be assessed by the Insurance Commissioner in
connection with the cease and desist order. A fallure to pay the penalty would
constitute a violation of the cease and desist order. (See analysis below for
specifics.)

Assembly Amendment:

1. Increases the penalty from $1,000 to $5 000 for each act that is violated
and $5,000 for $10,000 for a willful violation for each act.

2. Clarifies that the penalties are appealable by means of any remedy provided
‘ by existing law.

v

3. 'The Insurance Commissioner shall have the dlscretion to establish what
constitutes an act under this bill, However, when the issuance, amendment,
or serv1cing of a policy or endorsement is inadvertent, all of those acts
shall be a single act for the purposes of this sectiom.

. ANALYSIS: Article 6. 5 of the Insurance Code (commencing with Section 790),
regulates insurance practlces that constitute unfair methods of competition or
unfair and deceptive acts or practices. If the Insurance Commissioner believes‘

¢

- CONTINUED
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an insurer is violating the outlawed practices, she may issue a Cease and Desist
Order after an initial hearing. If that practice is not discontinued, the
Commissioner may petition the court through the Attorney General for an
appropriate order and assess a fine of up to $5,000 or $50,000 if the violation
is proven to be willful.

Under Section 790.03, insurance companies are prohibited from engaging in such
practices as:

1. Making misleading or false claims in advertising or presentations;

2. Making false claims regarding the practices or solvency of a competitor, or
using boycotts, intimidation or other unreasonable restraints of trade;

3. Keeping false books;

4. Discriminating in the rates charged individuals in the same class of
insurance;

5. Making claims the insurer is guaranteed or insured against insolvency; and

6. Committing a pattern of certain undesirable, specified practices in settling
claims. (These claims settlement practilces are contained in Section
790.03(h) that was the subject of review in both the Royal Globe and the
Moradi-Shalal decisions.)

Last year, SB 1012 (Robbins) increased the amoﬁnt of penalties from $50 to
$5,000 for a violation of a cease and desist order or, if a willful violation,
‘from $500 to $50,000. :

SB 1363 establishes a procedure for assessing monetary penalties for violations
of the unfair or deceptive practices as defined in Insurance Code Section 790.03
as follows:

1. Any insurer that violates the unfair or deceptive practices sections is
subject to a fine not to exceed $5,000 each illegal act or practice or, if
the act or practice is willful, a fine not to exceed $10,000 for each act.

2. The Commissioner serves an order to show cause and a notice of hearing,
along with a statement of the potential monetary fine. The hearing on the
legality of these practices must take place within 30 days of serving the
order on the insurer. ' :

3. After the hearing, if the charges are upheld by the Commissioner, the
. Commissioner is required to 1ssue & cease-and~desist order requiring the
insurer to stop the practices found unfair or deceptive and pay the amount
of the fine. ' '

4. If the insurer fails to pay the penalty or violates the cease-and-desist
order, the Commissioner may assess an additional $5,000 fine, or if the

violation is found to be willful, an additional $55,000, in addition to
licensee revocation .procedures. . o I

- . CONTINUED
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Prior legislation: SB 1012 (Robbins) - Chapter 953, Statutes of 1987.

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local: No

The b1ll could result in unknown revenue to the General Fund from penalties
imposed on persons in the insurance business found to engage in unfair or
deceptive acts.

SUPPORT: (Verified 9/13/89)

Sacramento Urban League

California Conference of Machinists
Congress of California Seniors

FAIR (Fair Automobile Insurance Rates)
California Commission on Aging

ARGUMENTS IN SUPPORT: According to the author's office, SB 1363 is addressing
three major deficiencies in the law:

1. Inconsistent with Proposition 103 regulatory structure: In light of the
regulatory changes made effective by the passage of Proposition 103, the
Commissioner is left without tools to induce compliance because she cannot
mete out civil or criminal penalties until the insurer violates the
cease—and-desist order. The timing of the fine doesn't allow it to be used
as a deterrent, but it does work to reward those that profit from illegal
acts. :

Neither in the various codes governing regulation of businesses and
professions nor in regulations for any industry governing itself such as
that of securities representatives and brokers, could %nother system of
penalties similar to that in Article 6.5 be found.

2. Proportionate fines: With the present limitation of $5,000 maximum or, if
found a willful violation, a $55,000 maximum fine, there is no flexibility
to design as assessment to reflect the actual severity of the violation.
The range of assessments provided for in SB 1363 would allow the
Commissioner to differentiate between serious and lesser violations.

3. No incentive to act lawfully: With the repeal of the Royal Globe decision
(that allowed third parties to file suit against an insurer believed to be
delaying payment of claims), and the present structure of not fining for the
illegal act but the violation of a cease-~and-desist order, there is little
incentive for insurance companies to refrain from unfair or deceptive
practices. California Chief Justice Lucas in his majority opinion in

. Moradi-Shalal v. Fireman's Fund InSurance Companies, the case that
overturned Royal Globe, states: . ’ ‘ '

"We caution, however, that our decision is not an invitation to the
insurance industry to commit the unfair practices proscribed by the
Insurance Code. We urge the Insurance Commissioner and the courts to _
continue to enforce the laws forbidding such practices to the full extent
consistent with our opinion." S ' '

SRR | CONTINUED
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This bill is consistent with the spirit of Moradi-Shalal by giving adequate
power to the Commissioner to dissuade insurers from unfair practices, and by
providing an incentive to the insurance industry to refrain from such practices.
Under present law, the economic advantage of postponing settlements on a wide
scale basis, for example, is not offset by any economic sanction.

SB 1363 is a companion bill to SB.1364 which deals with McBride-Grunsky rate
violations.

ASSEMBLY FLOOR VOTE:

- SENATE BILL NO.1363 (Robbins) An ot fo amend s
mdl%gadd Section 790.035 to, the Insurance Code; falati
he urgency thereof to take effect’ nmmedlately

~he questlon bem on the ] passage ‘o the B
111 passed by the ollowmg vote:

T AYES——69

: ohnston Prmgle _—
:Jones' -: '..Quackenbush
. Katz < ,-Roo.
- Kelley - . Roybal Allard
Klehs ) " Seastrand ;
g Speier 1

Statham

DLW:jk 9/13/89 Senate Floor Analyses
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ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE
Patrick Johnston, Chairman

BACKGROUND INFORMATION REQUEST

Yeasure: SB 1363
Author : Senator Robbins

1. Origin of the bill:

a. Who is the source of the bill? What person, organization, or
governmental entity requested introduction?
~author

b. Has a similar bill been before either this session or a preﬁlous
session of the legislature? If so, please 1dent1fy the session, blll
number and disposition of the bill.

no

- c. Has there been an interim committee report on the bill? If so, please
identify the report. '
no_

2. What is the problem or deflclency in the present law which the bill seeks
to remedy?
Under present law, insurance compan1es committing unfair or deceptive Dract1ces cannot
be fined unless they continue the practice after the Insurance Commissioner issues a
cease-and-desist order. This bill will make the insurance companies liable for the

initial "act.

3. Please attach copies of any background material in explanation of the
bill, or state where such material is available for reference by committee
staff.

A copy of the Senate ICC analysis js atfarhpdu_'

{. Please attach copies of letters of support or opposition from any group,
organization, or governmental agency who has contacted you either in
support or opp031tlon to the bill.

5. If you plan substantive amendments to this bill prior to hearing, please
explain briefly the substance of the amendments to be prepared.

‘An-amendment requested by the Insurance Department is p]anned -considered technical
by the author.¥*

5. List the witnesses you plan to have testify.
Not known at this. time. :

L]

RETURN THiS FORM'TO:‘ ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE
: ' Phone 445- 9160 »

QUestiens»should_be directed'to*Leah-Cartabruno}at 5-0825.

e dmended bil, aCached.
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. SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE : SENATE BILL NO. 1363,

SENATOR ALAN ROBBINS, CHAIRMAN URGENCY

. SENATE BILL NC.'1363‘(Robbins) As Introduced March 9, 1989
Insurance Code o

Source: Author
-Prior Legislation: SB 1012 (Robb1ns) Chapter 953, Statutes of 1987
. Support: Sacramento Urban League
: ' California Conference of Machinists
Congress of California Seniors
FAIR (Fair Automobile Insurance Rates)
Ca11forn1a Commission on Aging :
0ppos1t1on “Association cf California Insurance Companies

_ SUBJECT

Increasec pena1t1es that may be assessed against insurers by the Insurance
Commissioner for 111ega1 acts under the Unfair Practices code sect1ons

DIGEST

11 Description: - -SB 1363 es tab11shes a8 procedure for assessing monetary -
penalties for v1o1at1ons of the unfair or decept1ve pract1ces as def1ned 1n ol
Insurance Code Sect1on 790 03 as follows: S

1. Any 1nsurer that violates the unfair or decept1ve practices S
sections is subject to a fine not to exceed $5,000 each day the 1nsurer
engaged in . that illegal act or practice or, if the act or pract1ce is-
willful, a fine not to exceed $55,000 for each day _

.. 2. The Comm1ss1oner serves an order to show cause and a notice of _
~hearing, along with a statement of the potential monetary fine. The = =
hearing on the legality of these practices must take place w1th1n 30
days of serving the order on the 1nsurer

. 3. After the hearing, if the charges are upheld by the Comm1ss1oner,
- the Commissioner is required to issue a cease-and-desist order -~ - :
- requiring the insurer to stop the practices found unfair or decept1ve
and pay the amount -of the fine. - '

4. If the 1nsurer fa1ls to pay the pena1ty or violates the
cease-and-desist order, the Commissioner may assess an additional

- $5,000 fine, or if the violation s found to be willful, an add1t1ona1
'$55 000, in addition to licensee revocat1on procedures

Background. Art1c1e 6. 5 of the Insurance Code (commenc1ng with Sect1on =
790), regulates insurance practices that constitute unfair methods of - =
- competition or unfair and decept1ve acts or practices. . If the Insurance

: Comm1ss1oner be11eves an 1nsurer 1s v101at1ng the out]awed pract1ces, she ,
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Senate Insurance, Claims and Corporat1ons
Senate Bi11 No. 1363 :
Page 2

may issue a  Cease and Desist Order after an initial hearing. If that
practice is not discontinued, the Commissioner may petition the court -
through the Attorney Ceneral for an approprwnte order and assess a fine of
: up to $5,000 or $50 000 if the violation is proven to be willful.

Under Sectwon 79C. 03, insurance compan1es are proh1b1ted from engag1no 1n :
such practwces as 3

1, Mak1ng m1slead1ng or false claims in advertising or presentat1ons, '

2. Mak1ng fa1se claims regard1ng the practices or solvency of a
competitor, cr using boycotts, 1nt1m1dat10n or other unreasonab]e
restra1nts of .trade;

3. Keep1ng fa]se books;

4, D1scr1m1nat1ng in. the rates charged 1nd1v1dua1s in the same c1ass
of 1nsurance,, _

5. Nak1ng c1a1ms the insurer is guaranteed or. 1nsured aga1nst

'1nsolvency, and

6. Committing a pattern of certain undes1rab1e, specified pract1ces in
settling claims. (These claims settlement pract1ces are conta1ned in
Section 790.03(h) that was the subject of review in both the oxa
Globe and the Moradi-Shalal dec1s1ons )

Last year, SB 1012 (Robbins) increased the amount of pena1t1es from $50 to
$5,000 for a violation of a cease and des1st order or, if a w111fu1 '
v1olat1on, from $500 to $50,000.

FISCAL EFFECT hFisca] Committee: Yes

STAFF_COMMENTS

The author 1s address1ng three major . def1c1enc1es in the Taw

1. Incons1stent w1th Propos1t1on 103 regu]atory structure: In light of
the regulatory changes made effective by the passage of Proposition 103,.
the Commissioner is left without tools to induce comp1iance because she -
cannot mete out civil or criminal penalties until the insurer violates.the
cease-and-desist order. The timing of the fine doesn't allow it to.be used
. as a deterrent but. it. does work to reward those that prof1t from 111ega1
acts. : _

Neither in the various codes governing regulat1on of bus1nesses and

professions nor in regulations for any industry governing itself such as.
that of securities representatives and brokers, cou1d another system of
pena1t1es s1m11ar to that 1n Art1c1e 6 5 be found :
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2. Proportidnéte'fines: With the present limitation of $5,000 maximum @r,:

if found a willful violation, a. $55,000 maximum fine, there is no

flexibility to design as assessment to reflect the actual severity of'thé_4:;‘--'

violation.” The range of assessments provided for in SB 1363 would allow
the Commissioner to differentiate between serious and lesser violations.

3. No incentive to act lawfully: With the repeal of the Royal Globe
~decision (that allowed third parties to file suit against an insurer
~believed to be delaying payment of claims), and the present structure of .
not fining for the illegal act but the violation of a cease-and-desist

‘order, there:is-Tittle incentive for insurance companies to refrain. from

~unfair or deceptive practices. California Chief Justice Lucas.in his -
~majority opinion in Moradi-Shalal v. Fireman's Fund Insurance Companies,
- the case that overturned Royal Globe, states: R '

"We'caution, however, that our decision is not an invitation to. . = -
the insurance industry to commit the unfair practices proscribed. -
by the Insurance Code. We urge the Insurance Commissioner and the.
courts to continue to enforce the laws forbidding such practices . -

to the full extent consistent with our opinion."

This bill is consistent with the spirit of Moradi-Shalal by giving adequate . .-

‘power to the Commissioner to dissuade insurers from unfair practices; and.
by providing anincentive to the insurance industry to refrain from such:
practices. .Under present law, the economic advantage of postponing
settlements on-a wide scale basis, for example, is not offset by-any
economic sanction. -

4. In its Tétteh.of’oppositibn,_thé Association of California Insurance’

Companies (ACIC) objects to the fines being assessed on a basis of each-dayfj7*f
‘of violation. "ACIC reasons that: "Alleged violations of these particular . .

sections. are not'cut-and-dried matters." To impose per day peralties when o

it is not clear that a violation has taken place until “... several months: . =~~~
after the alleged violation has taken place" is “... draconian in nature,"

~according to the ACIC letter. -

5. SB 1363 is & companion bill to SB 1364 which.deals with McBride-Grunsky =

rate violations. .-

LEAH CARTABRUNO
‘Consultant =~

05/03/89
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BILL ANALYSIS SB 1363 08/30/89  L.A.O.

5B 1363--contd , : ‘ -1~

" Legislative Analyst
August 14, 1989

ANALYSIS OF SENATE BILL NO.

As Amended in Assembly July 17,

1989~-90 Session
Fiscal Effect:
Cost: : None.
Revenue: Unknown potential revenue to the
General Fund to the extent additional
o eivil penaltles are imposed on persons
‘in the insurance business who engaged

in unfalr or deceptive acts.

Analysis:

This bill prov1des that persons in the insurance

pbusiness who engage in unfair or deceptive acts are
liable for civil penalties of up to $5,000 per act, or
ap to $10,000 per willful act, which leads to a cease
and de51st order lssued by the Insurance Commissioner.

Under current law, the Commissioner may hold

hearings and order persons in the insurance business to

sease and desist from engaging in unfair or deceptive .
acts. A person violating such a cease and desist order
is liable for civil penalties of up‘to $5, 000 per act,

>r up to $55,000 per willful act, for a violation of
that order.

The penalties authorized by this measure would be

meosed by the Commissioner for the initial act or acts
jiving rise to such a cease and desist order. Failure
to pay penaltles imposed . under this measure would be a
violation of the cease and de81st order.

«w - c e W am -— . = - . © 4 8 semsnan movon woon s
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Piscal Effect

The bill could result in unknown revenue to the
3eneral Fund from penalties imposed on persons in the
insurance business found to engage in unfair or
leceptive acts.

B4:81/s8
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BILL ANALYSIS SB 1363 09/11/89 SEN. F. A. RECORD 17505
: ' UNFINISHED BUSINESS -

SB 1363

Robbins (D)

9/11/89 in Assembly
-2/3 - Urgency

Page 1755, 6/1/89

) 69-2, Po 4675,
9/12/89 . !
SUBJECT: Insﬁrance: unfair practices penalties

SOURCE: Author

JIGEST: This bill provides that a person engaged in the business of
insurance who violates provisions relating to unfair and deceptive acts is-
liable for a penalty of up to $5,000 for each act, or $10,000 for a willful
violation for each act. , The penalty would be assessed by the Insurance -
lommissioner in connectlon with the cease and ‘desist order. A failure to pay

the penalty would constltute a violation of the cease and des1st order. (See
analysis below for specifics. )

kssembly Amendment. - . _ o .

1. Increases the penalty from $1 000 to $5 000 for each act that is v1olated ‘

and $5,000 for $10,000 for a w1llful v101atlon for each act.

2. Clarlfles that the penaltles are appealable by means of any remedy

- . - = . . 4 'E smsmoar o mmen s A mon. o -— -~
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3rov1ded
by existing law.

3. The Insurance CommLSSLOner shall have the discretion to establish what
' constitutes an act under this bill. However, when the issuance,

amendment, ;
or servicing of a policy or endorsement is inadvertent .all of those acts

shall be a single act for the purposes of this section.

ANALYSIS: Article 6.5 of the Insurance Code (commencing with Section
790), regulates insurance practices that constitute unfair methods of

:ompetition‘or unfair and deceptive acts or practices. If the Insurance

‘CONTINUED ‘*
SB 1363
Page 2

Jommissioner believes an insurer is violating the outlawed practices, she'may

issue a Cease and Desist Order after an initial hearing. If that practice is

not discontinued, the Commissioner may petition the court through. the Attorney
Seneral for an appropriate order and assess a fine of up to $5,000 or $50,000

if

the violation is proven to be ‘willful.

Jnder Section 790. 03, insurance companies are prohibited from engaging_in such
practices as: ' ' : _ '

l. Maklng misleadlng or false claims 1n advertising or presentationS°,-

2. Making false claims regarding the practices or solvency of a competitor,.

o v | T : |
- using boycotts, intimidation or other unreasonable restraints of trade;

3. Keeping false books;

4. Discriminating in the rates charged ind1v1duals in the same class of
insurance; .

Making claims the insurer is guaranteed or insured against'insolVency; and

w
-

6. Committing a pattern of certain undes1rable, speCified practices in -
settling
claims. (These claims settlement practices are contained in Sectlon
790.03(h) that was the subject of review in both the Royal Globe and the
Moradi—Shalal de0151ons ) :

Last year, SB 1012 (Robbins) 1ncreased the amount of penalties. from $50 to
$5,000 for a violation of a cease and deSlSt order or; if a willful v1olation,

== L) L] = o 4w - . . -w - . a 'u st masn s aAsmon emoums - -~ - a



PAGE 3
from $500 to $50,000.

3B 1363 establishes a procedure for assessing monetary penaltles for
riolations

>f the unfair or deceptive practices as defined in Insurance Code Section
790.03 _

ag follows:

l. Any insurer that violates the unfair or deceptive practices sections is
subject to a fine not to exceed $5,000 each illegal act or practice or, if
the act or practice is willful, a fine not to exceed $10,000 for each act.

2. The Commissioner serves an order to show cause and a notice of hearing,
along with a statement of the potential monetary fine. The hearlng on the
legality of these practices must take place within 30 days of serv1ng the
order on the insurer.

3. 'After the hearing, if,thé charges are upheld by the Commissionér, the
Commissioner is required to issue a cease-and-desist order requiring the
insurer to stop the practices found unfalr oxr deceptlve and pay the.

amount : :

‘0of the fine. .

4, If the insurer fails to pay the penalty or violates the cease-and-desist

© order, the Commissioner may assess an additional $5,000 flne, or if the

violation is found to be willful, an additional $55,000, in addition to
licensee revocation procedures. : :

- CONTINUED
SB 1363
- Page 3

Prior legislation:; SB 1012'(Robbins)_— Chapter 953, Statutes of 1987.

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local:
No o ' _ .

The bill couid result in unknown revenue to the General Fund from penalties

meosed on persons in the 1nsurance bu51ness found to engage in unfalr or
ieceptlve acts. :

L4

SUPPORT: '(Verlfled 9/13/89)
Sacramento Urban League |

California Conference of" Machlnlsts
Congress of Callfqrnla Senlors :
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FATR (Fair Automobile Insurance Rates)
lalifornia Commission on Aging

ARGUMENTS IN SUPPORT: According to the author's office, SB 1363 is
addressing three major deficiencies in the law:

l.

ased

Incon51stent ‘with Proposition 103 regulatory structure: In llght of the
regulatory changes made effective by the passage of Proposition 103, the

Commissioner is left without tools to induce compllance because she cannot

mete out civil or criminal penalties until the insurer violates the
cease-and- de81st order. The timing of the fine doesn't allow it to be

as a deterrent, but it does work to reward those that profit from illegal
acts. . :

Neither in the various codes governing regulation of businesses and

professions nor in regulations for any industry. governing itself such as
that of securities representatlves and -brokers, could another system of
penalties similar to that in Article 6.5 be found ’

Proportionate fines: Wlth the present llmltatlon of $5,000 maximum or, if
found a willful violation, a $55,000 maximum fine, there is no flexibility
to design as assessment to reflect the actual severity of the violation.
The range of assessments provided for in SB 1363 would allow the

- Commissioner to differentiate between serious and lesser violations.

3.

No incentive to act lawfully: With the repeal of the Royal Globe

decision

the

(that allowed third parties to file suit agalnst an insurer believed to be
delaying payment of clalms), and the present structure of not fining for

lllegal act ‘but the violation of a cease-and-deSLSt order, there is little

incentive for insurance companies to refraln from unfair or deceptlve
practices. <California Chief Justice Lucas in his majority opinion in

. Moradi-Shalal v. Fireman's Fund Insurance Companles, the case that.

extent

overturned Royal Globe, states-

"We caution, however, that our decision is not an invitation to the
‘insurance industry to commit the unfair practices proscribed by the
Insurance Code. We urge the Insurance Commissioner and the courts. to
continue to enforce the laws forbidding such practices to the full

consistent with our opinion."

CONTINUED
SB 1363
Page 4
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This blll is consistent with the spirit of Moradi- Shalal by giving adequate
cower to the Commissioner to dissuade insurers from unfair practlces, and by

oroviding an incentive to the insurance industry to refrain from such
>ractices. '

5

Jnder present law, the economic advantage of postponlng settlements on a wide

scale basis, for example, is not offset by any economic sanction. -

3B 1363 is a companion bill to SB 1364 Wthh deals with McBrlde-Grunsky rate
violations. o

ASSEMBLY FLOOR VQTE:

JLW:jk 9/13/89 Senate Floor Analyses
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BILL ANALYSIS SB 1363 05/09/89 SEN. F. A. B RECORD 6035
o o THIRD READING :

 SB 1363
Robbins (D)
5/9/89
2/3 - Urgency

SUBJECT: Insurance: unfair practices penalties

SOURCE: Author

JIGEST: This bill provides that a person engaged in the business of

insurance who violates provisions relating to unfair and deceptive acts is
liable for a penalty of up to $1,000 for each act, or $5,000 for a willful
violation for each act. The penalty would be assessed by the Insurance
lommissioner in connection with the cease and desist order. A failure to pay
the penalty would constitute a violation of the cease and desist order. (See

analysis below for specifics.)

ANALYSIS: Article 6.5 of the Insurance Code (commencing with Section

7190), regulates insurance practices that constitute unfair methods of
rompetition or unfair and deceptive acts or practices. If the Insurance
lommissioner believes an insurer is violating the outlawed practices, she may
issue a Cease and Desist Order after an initial hearing. If that practice is
10t discontinued, the Commissioner may petition the court through the Attorney
jeneral for an appropriate order ‘and assess a fine of up to $5,000 or $50,000
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if
the violation is proven to be willful.

Under Section 790.03, insurance companiés are prohibited from engaging in such
practices as:. - :

1. Making misleading or false claims in advertising or presentations;

2. Making false claims regarding the practices or solvency of a competitor,
or : '
using boycotts, intimidation or other unreasonable restraints of trade;

CONTINUED
SB 1363
Page 2

3. Keeping false books;

1. Discriminating in the rates charged individuals in the same class of
/insurance; . » : : R :

5. Making claims the insurer is guaranteed or insured against insolvency; and

5. Committing a pattern of certain undesirable, specified practices in
settling : :
claims. (These claims settlement practices are contained in Section
790.03(h) that was the subject of review in both the Royal Globe and the
Moradi-Shalal decisions.) S ' '

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to ,
$5,000 for a violation of a cease and desist order or, if a willful violation,
from $500 to $50,000. : ' '

5B 1363 establishes a procedure for assessing monetary penalties for
violations . s ,

>f the unfair or deceptive practices as defined in Insurance Code Section -
790.03 '

as follows:

L. Ahy insurer that violates the unfair or deceptive practices sections is
: subject to a fine not to exceed $1,000 each illegal act or practice or, if
the act or practice is willful, a fine not to exceed $5,000 for each act.

2. The Commissioner serves an order to show.cause and a notice of hearing,
along with a statement of the potential monetary fine. The hearing on the
legality of these practices must take place within 30 days of serving the
order on the insurer. ’ S : o '
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3. After the hearing, if the charges are upheld by the Commissioner, the
Commissioner is required to issue a cease-and-desist order requiring the
insurer to stop the practices found unfair or deceptive and pay the

amount '
of the fine.

4, If the insurer falls to pay the penalty or violates the cease-and-desist
order, the Commissioner may assess an additional $5,000 flne, or if the
violation is found to be willful, an additional $55,000, in addition to
licensee revocation procedures.

Prior legislation: §SB 1012 (Robbins) 4'Chapter 953,vStatutes of 1987.

FISCAL_EFFECT: Appropriation: No Fiscal Committee: Yes TLocal:
No ' - : o ,

SUPPORT: (Verified 5/24/89)

Sacramento Urban League
California Conference of Machlnlsts

Jongress of Californla Seniors
FAIR (Fair Automobile Insurance Rates)
California Commission on Aging

CONTINUED
SB 1363
Page 3

ARGUMENTS‘;E SUPPORT: According to the author's office, SB 1363 is
addressing three major deficiencies in the law: :

1. Inconsistent with Proposition 103 regulatory structure: In light of the
regulatory changes made effective by the passage of Proposition 103, the
Commissioner is.left without tools to induce compllance because she cannot

-mete out civil or criminal penalties until the insurer violates the
cease-~-and-desist order. The timing of the fine doesn't allow it to be -

ased ' I

as a deterrent but it does work to reward those that proflt from illegal
acts. -

Nelther in the various codes governlng regulatlon of businesses and
professions nor in regulations for any industry governing itself such as
that of securities representatlves and brokers, could another system of
penaltles 51mllar to that in Artlcle 6.5 be found.

- .w = C e B aw - . . » . T a4 T4 semsmenn wmonen mme o~ -enan . - -— —~



PAGE 4

to design as assessment to reflect the actual severity of the violation.
The range of assessments provided for in SB 1363 would allow the
Commissioner to differentiate between serious and lesser violations.

}. No incentive to act lawfully: With the repeal of the Royal Globe

lecision
(that allowed third parties to file suit against an insurer believed to be

delaying payment of claims), and the present structure of not fining for

the :
illegal act but the violation of a cease-and-desist order, there is little

incentive for insurance companies to refrain from unfair or deceptive
practices. California Chief Justice Lucas in his majority opinion in
Moradi-Shalal v. Fireman's Fund Insurance Companies, the case that
overturned Royal Globe, states:

"We caution, however, that our decision is not an invitation to the

insurance industry to commit the unfair practices proscribed by the

Insurance Code. We urge the Insurance Commissioner and the courts to

continue to enforce the laws forbidding such practices to the full
axtent : , : ’ '
consistent with our opinion."

rhis bill is consistent with the spirit of Moradi-Shalal by giving adequate
>ower to the Commissioner to dissuade insurers from unfair practices, and by
Jrov1d1ng an 1ncent1ve to the insurance industry to refrain from such

Jractlces .

Inder present law, the economic advantage of postponlng settlements on a wide

scale basis, for example, is not offset by any economic sanction.

5B 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate

rlolatlons.

JLW:jk 5/24/89 Senate Floor Analyses
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2. Proportionate fines: With the present limitation of $5,000 maximum or, if -
found a willful violation, a $55,000 maximum fine, there is no flexibility -



SB 1363
‘ SENATE THIRD READING
SB’1363A(Robbins) - As Amended: September 11, 1989

SENATE VOTE: 33-1
 ASSEMBLY ACTIONS

COMMITTEE FIN & INS. _VOTE_16-1 COMMITTEE W. & M. VOTE 17-1
Ayes: Johnston, Bader, Bane, Chacon, Ayes: Vasconcellos, Baker, Burton,
"~ Epple, Farr, Floyd, Katz, . - Clute, Felando, Friedman,

- Lancaster, Lewis, Margolin, "~ . Hannigan, ‘Jones, Ki]]ea,
Moore, O0'Connell, Sher, Statham, Mojonnier, Nolan, 0'Connell,
Wright - Roos, Roybal- A]]ard Spe1er,
- _ M. Waters Wr1ght
Nays: D} Brown ‘ Nays:v D. Brown
DIGEST

~Urgency statute. 2/3 vote required.

- Existing law:

1) Provides that the Insurance Commissioner, if he or she has reason to
believe that a person subject to his or. her jurisdiction is engaged in an

unfair method of competition or any unfair or deceptive act, may initiate
- a hear1ng to determine whether a cease and desist order shou]d be issued.

2) If such a cease and desist order has been issued and is v1o]ated the
commissioner may, after a hearing, impose a fine of $5,000 for such a
violation, unless the violation is willful. In the 1atter c1rcumstance
the pena]ty may not exceed $55 000 :

'lhjé‘bj]l:» _
1) Prov1des that persons engag1ng in unfa1r methods of compet1t1on or unfa1r :
or decept1ve acts are liable to the state for a civil penalty, to be fixed
by the commlss1oner, not to exceed -$5, 000 for each act. If the act is

willful, the max1mum pena]ty is $10, 000 These pena1t1es are made
appea]ab]e

-'continued -
Page 1
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SB 1363

The commissioner is given discretion to establish what constitutes an act
but when the issuance, amendment, or servicing of a policy is inadvertant,
all of those acts shall constitute a single act.

2) Revises the procedure for cease and desist order hear1ngs to a) notify
parties of their potential liability, b) provide for a determination of
whether penalties pursuant to this bill are appropr1ate, and c) to permit
the issuance of orders to pay the penalty.

-3) Author1zes after an additional hearing, penalties for violations of cease

- and desist orders or orders to pay penalties of a) $5,000 plus any prior
-penalties which remain unpaid or b) $55,000 plus unpa1d penalties in the

~case of willful violations. ’

AL EFFECT

Minor revenue increases to the Department of Insurance based upon the expanded
penalty author1ty contained in this bill.

Kenneth Cooley BT : o - SB 1363

445-9160 o ' - - o - Page 2

9/12/89:afinins



SB_1363
SENATE THIRD READING
SB 1363 (Robbins) - As Amended: July 17, 1989

SENATE VOTE: 33-1
ASSEMBLY ACTIONS:

COMMITTEE___FIN, & INS, VOTE_16-1 COMMITTEE W.A&AM.,.. VOTE__17-1

Ayes:‘ Johnston, -Bader, Bane, Chacon, Ayes: Vasconcellos; Baker, Burton,
Epple, Farr, Floyd, Katz, ' Clute, Felando, Friedman,
Lancaster, Lewis, Margolin, - Hannigan, Jones, Killea, ‘
Moore, 0'Connell, Sher, Statham, Mojonnier, Nolan, O'Connell,
Wright _ : Roos, Roybal-Allard, Speier,

M. Waters, Wright
Nays: D. Brown Nays: D. Brown
DIGEST

Urgency statute. 2/3 vote required.
Existing law provides that;

1) The Insurance Commissioner, if he or she has reason to believe that a
person subject to his or her jurisdiction is engaged in .an unfair method
of competition or any unfair.or deceptive act, may initiate a hearing to
determine whether a cease and desist order should be issued.

2) If such a cease and desist order has been issued and is violated, the
commissioner may, after a hearing, impose a fine of $5,000 for such a
 violation, unless the violation is willful. In the latter circumstance
the penalty may not exceed $55,000. : ' :

This bill:

1) Provides that persons’engaging in unfair methods of competition or unfair
or deceptive acts are liable to the state for a civil penalty, to be fixed
by the commissioner, not to exceed $5,000 for each act. If the act is

willful, the maximum penalty is $10,000, These penalties are made
appealable. ' ‘ :

- continued -

- SB 1363
Page 1
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SB 1363

2) Revises the procedure for cease and desist order hearings to a) notify
parties of their potential liability, b) provide for a determination of
whether penalties pursuant to this bill are appropr1ate and c) to permit
the issuance of orders to pay the penalty.

3) Authorizes, after an additional hearing, penalties for violations of cease
and desist orders or orders to pay penalties of a) $5,000 plus any prior
penalties which remain unpaid or b) $55,000 p]us unpa1d penalties in the
case of willful violations.

Minor revenue increases to the Department of Insurance based upon the expanded
penalty authority conta1ned in this bill.

Kenneth Cooley SRR . . SB 1363
445-9160 B - . Page 2
8/31/89:afinins o S |
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SB 1363
Date of Hearing: July 11, 1989
ASSEMBLY 'COMMITTEE ON FINANCE AND INSURANCE _
: Patrlck Johnston, Chair

SB 1363 (Robbins) - As Amended: July 6, 1989

SENATE ACTIONS:

COMMITTEE_INS., CL. & CORPS. VOTE_ 5-2 COMMITTEE_ APPR. VOTE_SEN. RULE 28.8

 FLOOR VOTE__ 33-1

SUBJECT: Penalties against insurance licensees for engaglng in unfair methods
. of competltion or unfair and deceptlve acts or practlces.»

DIGEST

Urgency statute, 2/3 vote required.
Existing law provides that the Insurance Commissioner, if she has reason to
. believe that a person - subject to her jurisdiction is engaged in an unfair
‘method of competition or any unfair or deceptive act, may 1n1tiate a hearing
to determine whether a cease and desist order should be issued. The
provisions on Unfair Practices in current law, vhich are extensive, enumerate
. a wide array of conduct which constitutes unfair methods of competition or
unfair and deceptive acts or'practices in the business of insurance. If the
"charges concerning such conduct are Justlfled such an order may be issued,
subject to review. o : '

Furthermore, 1f 'such a cease and desist order has been issued and is violated,
the Commissioner may, after a hearing, impose a fine of §$5,000 for such a
violation, unless the violation is willful ~In the latter circumstance the
penalty may not exceed $55,000. = - : -

v

This bill: .-

1) Provides that any person engaging in any unfair method of competition or
-any unfair or deceptive act or practice is liable to the state for a civil
penalty not to. exceed 81, 000 for each act. If the act is willful, the
penalty is §5, 000-3 These penalties are made appealable by means of
judicial review: und@r-the Insurance Code or pursuant te prov1sions of the
Government Code: relatlng to admlnlstrative adjudication. :

- continded -
I L 8B 1363
- R o - } : Page 1
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SB 1363

- 2) Revises the procedure and requirements for hearings pertaining to cease
and desist orders to a) notlfy the party of their potential liability
pursuant to the above provision, to b) include within the scope of the
‘hearing a determination of whether imposition of penalties pursuant to the
above provision is approprlate in addition to. the cease and desist order,
and c) providing for the issuance of an order to pay the penalty.

3) Authorizes, after an addltional hearlng, penalties for violations of cease

and desist orders or orders to pay penalties of a) $5,000 plus any prior
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the
case of willful violationms. : ,

‘ FISCAL EFFECT

Minor revenue increases to the Department of Insurance based upon the expanded .

penalty authority contained in this bill.
COMMENTS

' Under current law, insurers cannot be fined for practices determined by the
‘Commissioner to be unfair and deceptive unless tlie practices continue after a
 cease and desist order has been issued. This measure will allow the .
Commissioner to impose charges for the initial acts which prompt regulator
“action. The author expresses the belief that such authority will serve as a
.more effective and flexible regulatory tool than restrlcting penaltles to
violatlons of cease and desist orders only.

SPONSOR: Author
- SUPPORT: . Nome Received.

OPPOSITION: None Received -

Kenneth Cooley o o -f R '~ . SB 1363

445-9160 | o e e o " Page 2
afinins ' ST N . . A )
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SACRAMENTO URBAN LEAGUE, INC.

3501 BROADWAY SACRAMENTO, CALIFORNIA 95817 (916) 739-0627

) GEORGEDEAN
April 17, 1989 ﬁudm{

-The Honorable Alan Robbins, Chairman
Insurance, Claims and Corporations

~ State Capitol, Room 5122

. Sacramento, Ca 95814

Dear Senator Robbins:

~The Sacramento - Urban League and it's members would

like to go on record as supportlng your SB 44 - 810 - 1360
- 1361 - 1363 - 1364 and 1365, . These measures would be a
first step towards protecting California insurance holders,
As discussions are held with Consumer Groups, the State
Department of Insurance and others, regarding the lowering
of insurance rates, it 1is important that we correct the

- flaws in the insurance system which presently exist. Your

‘BlllS are a step towards the needed correctlons -

: Regardlng SB 1362, I am concerned Wlth this measure.
-~ As insurance companles are allowed the advantage of farming
- .. out assigned risk insurance holders, it is imperative that -
"we require these insurance companies to notify the policy
holder, in writing,  of this procedure. - Imagine the con-
fusion, if a person thought that he/she were covered by one
- insurance company and find out that they are actually cover-
. ed by another . carrier. This can cause unnecessary stress-to
a policy holder at a t1me when thelr stress level is al-
gready hlgh : : :

: I suggest that we requ1re the prlmary insurance com- .. -
pany to notify the policy holder in writing no later than
10 working days after the policy has been farmed out to a
third party. - Th1s information, which should include the
company's - name and contact person, would allow the policy -
holder to find out who is handling their policy before they

- need to know this information; usually after an accident or
other unforeseen problem occurs. R v L

: 'Again, I commend your efforts and 1ook forward to con-
tinued communlcatlons on this and other consumer related
1nsurance issues, R

| 1Slno 5ely,

- 'rge/h. ean, President
acramento Urban League

An Affitiate of the - T e o .. Member Agency
vt mdlevlinnd Ao - am
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1010 ELEVENTH STREET, SUITE 204 « SACRAMENTO, CA 95814
A | “Phone (916) 442-4474

STATEWIDE
ORGANIZATION

April 18, 1989

 Senator Alan Robbins
State Capitol = .
'~ Sacramento, CA 95814

Dear Senator Robbins:
The Congress of California Seniors, a organization that

" répresents senior citizens throughout the state of California
.wishes to lend our support for your package of insurance

legislation (SB 44, SB 810, SB 1360, SB 1361, SB 1362, SB 1363,

SB 1364 and SB 1365)

Thank you for your efforts on behalf of the consumers in

‘our State. If we can be of service, do not hesitate to let us

know.

Sincerely,

(rzee ¢ e,
Carl nes

Legislative Director

- CJ:xb

Aomon mwewnmm

Congress of California S‘eniors, Inc.
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STATE OF CALIFORN]A ‘ @@P

OFFICE OF LEGISLATIVE COUNSEL

July 10, 1989

Honorable Alan Robbins

S.B. 1363 -Conflict

The above measure, introduced by you, which is now set for hearing in the
Agsembly Finance and Insurance Committee

appears to be in conflict with the following other measure(s):
S.B. 1092 - Robbins

ENACTMENT OF THESE MEASURES IN THEIR PRESENT FORM MAY
GIVE RISE TO A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE
AVOIDED BY APPROPRIATE AMENDMENTS.

WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR
EARLIEST CONVENIENCE.

Very truly yours,
BION M. .GREGORY.
LecisLaTiVE COUNSEL

cc: Committee S
named above : . e
Each lead author S g
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FINANCE AND INSURANCE

)ate of Hearing: 07/11/89

SB 1364

SB 1363
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SB 1363

Date of Hearing: July 11, 1989

ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE
Patrick Johnston, Chair

8B 1363 (Robbins) -~ As Amended: July 6, 1989

SENATE ACTIONS:

COMMITTEE_INS., CL. & CORPS. VOTE__5-2 COMMITTEE APPR. VOTE_SEN. RULE 28.8

FLOOR VOTE__ 33-1

- SUBJECT: Penalties against insurance licensees for engaging in unfair methods
of competition or unfair and deceptive acts or practices.

DIGEST . - _ ' .
. Urgency statute. - 2/3 vote required.

Existing law provides that the Insurance Commissioner, if she has reason to
believe that a person subject to her jurisdiction is engaged in an unfair.
method of competition or any unfair or deceptive act, may initiate a hearing
to determine whether a cease and desist order should be issued. The
provisions on Unfair Practices in current law, which are extensive, enumerate
a wide array of conduct which constitutes unfair methods of competition or
unfair and deceptive acts or practices in the business of insurance. If the
charges concerning such conduct are justified, such an order may be issued,
subject to review. v '

Furthermore, if such a cease and desist order has been issued and is violated,
the Commissioner may, after a hearing, impose a fine of $5,000 for such a
violation, unless the violation is willful. In the latter circumstance the
penalty may not exceed $55,000. : o '

This bill:

1) Provides that any person engaging in any unfair method of competition or

‘ any unfair or deceptive act or practice is liable to the state for a civil
penalty not to exceed $1,000 for each act. " If the act is willful, the
penalty is $5,000. These penalties are made appealable by means of

. Jjudicial review under the Insurance Code or pursuant to provisions of the
Government Code relating to administrative adJudication

- continued -

SB 1363
Page 1
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1363

2) Revises the procedure and requirements for hearings pertaining to cease
and desist orders to a) notify the party of their potential liability
pursuant to the above provision, to b) include within the scope of the
hearing a determination of whether imposition of penalties pursuant to the
above provision is appropriate in addition to the cease and desist order,
and c) providing for the issuance of an order to pay the penalty.

3) Authorizes, after an additional hearing, penalties for violations of cease
and desist orders or orders to pay penalties of a) §5,000 plus any prior
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the
case of willful violationms.

FISCAL EFFECT

. Minor revenue increases to the Department of Insurance based upon the expanded
penalty authority contained in this bill.

COMMENTS

Under current law, insurers cannot be fined for practices determined by the
Commissioner to be unfair and deceptive unless the practices continue after a
cease and desist order has been issued. This measure will allow the
Commissioner to impose charges for the initial acts which prompt regulator
action. The author expresses the belief that such authority will serve as a
more effective and flexible regulatory tool than restricting penalties to
violations of cease and desist orders only.

SPONSOR:  ~ Author
SUPPORT: None Received

OPPOSITION: None Received .

Kenneth Cooley : - ‘:- _ "_" : - 33 1363
445-9160 A e ST = .;;E;—E—
afinins L . A . :

aw -— = - C a4 8 semsnemy mmsmos wmwon s . Ao wwonmm -



YS 0 ~ s

Author: Robbins Amended: 07/17/89 Bill No.: SB 1363
Poliey Committee: Finance and Insurance Vote: 16-01
Urgency: Yes - ' . Hearing Date: 08/23/89
State Mandated Local Program: No | Staff Comments Ry:
Disclaimed: , " Michael Reyna

Summarx'

This. bill an urgency measure, authorizes the Insurance Commissioner to impose
civil penalties on those persons in the Insurance business who engage in unfair
or deceptive acts or practice. »

Under current law, the Commissioner can impose civil penalties only if the
person has violated an order to cease and desist from engaging in such
- activities. The new authority would be in addition to, rather than in lieu of,

the Commlssioner s existing authority.

bFiscal

Unknown, probably minor (less than $50,000 annually), revenue to the General
Fund from additional civil penalties. :



Recommendation

Do pass.
T

MR
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Legislative Analyst
August 14, 1989

'ANALYSIS OF SENATE BILL NO. 1363 (Robbins)
As Amended in Assembly July 17, 1989
1989-90 Session

Fiscal Effect:

Cost: None.

Revenue: Unknown potential revenue to the
General Fund to the extent additional
civil penalties are imposed on persons
in the insurance business who engaged
in unfair or deceptive acts.

Analysis:

This bill provides that'pérsons in the'insurance
business who engage in unfair or deceptive acts are

liable for civil penalties of up to $5,000 per act, or

up to $10,000 per willful act, which leads to a cease
and desist order issued by the Insurance Commissioner.

Under current law, the Commissioner may hold

hearings and order persons in the insurance business to

cease and desist from engaging in unfair or deceptive

acts. A person violating such a cease and desist order

is liable for civil penalties of up to $5,000 per act,

~or up to $55,000 per willful act, for a v1o1at1on of
that order.

The pena]ties authorized by this measure wou1d'be

imposed by the Commissioner for the initial act or acts
giving rise to such a cease and desist order. Failure
to pay penalties imposed under this measure would be a
violation of the cease and desist order.

. e . - R smmsry memsn ==~ . A smon =mousm



SB 1363--contd -2-

Fiscal Effect

The bill could result in unknown revenue to the
General Fund from penalties imposed on peérsons in the
insurance business found to engage in unfair or
deceptive acts.

84:81/58
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Legislative Research Incorporated

1107 9th Street, Suite 220, Sacramento, CA 95814
(800) 530.7613 - (916) 442.7660 - fax (916) 442.1529
www.Irihistory.com - intent@lrihistory.com
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Assembly Minority
Fiscal Committee
Materials

Legislative Research Incorporated hereby certifies that the accompanying record/s is/are true and
correct copies of the original/s obtained from one or more official, public sources in

California unless another source is indicated, with the following exceptions : In some cases, pages
may have been reduced in size to fit an 8 5" x 11" sized paper. Or, for readability purposes, pages
may have been enlarged or cleansed of black marks or spots. Lastly, for ease of reference, paging
and relevant identification have been inserted.
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Legislative Ana1yst:} -
August 14, 1989 .= -

ANALYSIS OF'SENATE~BILL'NO. I363'(Robbins) o -§ 
As Amended in Assembly July 17, 1989 ... .. -~ -
L - - 1989-90 Session
Fiscal Effect:

Cost: f None.

-Revenue:

Analysis:

Unknown potential revenue to the
General Fund to the extent additional
civil penalties are imposed on persons
in the insurance business who engaged
in unfair or deceptive acts.

~ This bill provides that persons in the insurance
business who engage in unfair or deceptive acts are
liable for civil penalties of up to $5,000 per act, or
up to $10,000 per willful act, which leads to a cease
and desist order issued by the Insurance Commissioner.

- Under current law, the Commissioner may hold :
hearings and order persons in the insurance business to -
cease and desist from engaging in unfair or deceptive
acts. A person violating such a cease and desist order.
is 1iable for civil penalties.of up-to $5,000 per act,
or-up to $55,000 per willful act, for-a violation of
that order. - - C L e T

The penalties authorized by this measure would be -
imposed by the Commissioner for the initial act or acts -

giving rise to such a cease and desist order. ‘Failure. _

. to pay penalties imposed under this measure would be a .

~violation of the cease and desist order. N

-— - = - . s e Emen s Ao wmones - Py Wl



© SB 1363--contd - e

‘Fiscal Effect | |
"~ The bi11 could result in unknown revenue to the
“General Fund from penalties imposed on persons in the

insurance business found to engage in unfair or
deceptive acts

84:81/s8
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SB 1363 (Robbins)
Analyzed: 8/23/89

ASSEMBLY WAYS AND MEANS COMMITTEE
REPUBLICAN ANALYSIS

SB 1363 (Robbins) -- SB 1363. INSURANCE: UNFAIR PRACTICES
Version: 7/17/89 Vice Chairman: Bill Baker
Recommendation: None - Vote: 2/3 (Prop.103)

Summary: Provides that any insurer which the Department of
- Insurance finds to be engaging in unfair ‘methods, practices or
‘deceptive acts is liable for a civil penalty not to exceed $5,000
for each act ($10,000 if willful). Fiscal effect: Unknown
potential revenue to the General Fund to the extent additional
civil penaltles are imposed on persons in the insurance business
who engaged in unfair or deceptlve acts.

Supported by: none known. Opposed by: none known.
Governor's 9031t10n. not known. o

Comments: Takes away the so- called free, first bite from
insurers. Current law provides for greater penalties for these:
types of violations ($5,000/$55, 000), but the fines cannot be
‘assessed until after the department issues a cease-and-desist

. order which the insurer must subsequently ignore. Under that
framework, the first violation goes without penalty. The lesser
but more- quCle assessed fine called for in thlS bill supposedly
makes the regulatory threat more credlble.

Senate Republlcan ‘Floor Vote -- 6/1/89
(33-1) . Ayes: Bergeson, Beverly, Campbell, Craven, Dav1s,
Morgan, Russell, Stlrllng '
Noes: Doolittle :
N.V.: Leonard, Maddy, Nlelsen, Rogers, Royce,
Seymour ’
Assembly Republlcan Committee vote
Finance and Insurance -- 7/11/89
{(16-1) Ayes: All Republicans except
Noes: D. Brown
Abs,,_Nolan, Seastrand
Consultants: Peter Conlin/Ellen Moratti

L]

58 1313
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SB 1363 (Robbins)

Analyzed: D#fit789

| | §
ASSEMBLY WAYS AND MEANS COMMITTEE
' REPUBLICAN ANALYSIS
SB 1363 (Robblns) -- SB 1363 INSURANCE: UNFAIR PRACTICES
Version: 6/26+89- V*“ﬁ © Vice y'alrman. Bill -Baker .

vRecommendatlon. None Vote: /3 {Prop 103)

_Su ary: Provides that. any insurer which the Department of
Insurance finds to be engaging in unfair methods, practices or

deceptive acts is liable for a civil penalty not to exceed ?é;OOO

for each act ($5660'1f willful). Fiscal effect°-nea__qg5
_appropriatieng 19090 » ‘ - ”

- Supported by: none known. Opposed by. none known.
Governor's 9031tlon' not known.

'Comments: Takes away the so-called free, first bite from
insurers. Current law provides for greater penalties for these

types of violations ($5000/$55,000), but the fines ca ot be
assessed untiT afféf—fﬁg départment issues a cease- anﬁ“geSLSt
order which the insurer must subsequently ignore. Under that
framework, the first violation goes without penalty. The lesser
but more quickly assessed fine called for in this.
makes the regulatory threat more credible. JBut the added ris
which a $1000 O0seés to an company violating the

law doesn't appear to be all that substantlal.. This bill will
. deliver llttle tangible beneflt. ' =

Senate Republican Floor Vote -- 6/1/89
(33-1) Ayes: Bergeson, Beverly, Campbell Craven, Davis,
~Morgan, Russell, Stirling
Noes: Doolittle S
N.V.: Leonard, Maddy, Nlelsen, Rogers, Royce,
Seymour - ‘ .
Assembly Republlcan Committee vote
Finance and Insurance -- 7/11/89

(/i Ayes:
Noes: .
abs.: /7
N.V.: '
Consultants. Peter Conlln/zjq
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SB 1363 -

Date of Heéaring: July 11, 1989 ' ' A¢9 3 ‘ l

ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE
Patrick Johnston, Chair -

SB.1363 (Robbins) - As Amended: July 6, 1989

~ SENATE ACTIONS:

' COMMITTEE INS., CL. & CORPS. VOTE_ 5-2 COMMITTEE__APPR. VOTE_SEN. RULE 28.8

FLOOR VOTE__ 33-1 __

' SUBJECT: Penalties against insurance licensees for engaging in unfair methods
'~ of competition or unfair and deceptive acts or practices.

DIGEST
Urgency statute. 2/3 vote required..

, Existing law provides that the Insurance Commissioner, if she has reason to
believe that a person subject to her jurisdiction is engaged in an unfair
method of competition or any unfair or deceptive act, may initiate a hearing
to determine whether a cease and desist order should be issued. The
provisions on Unfair Practices in current law, which are extensive, enumerate
a wide array of conduct which constitutes unfair methods of competition or
unfair and deceptive acts or practices in the business of insurance. If the
charges concerning such conduct are justified, such an order may be issued,
subJect to review. ) :

Furthermore, if such a cease and desist order has been issued and is violated,
the Commissioner may, after a hearing,'impose a fine of $5,000 for such a
violation, unless the violation is w1llfu1 In,the-latter circumstance the
penalty may not exceed $55 000.. : ‘

This bill:

1)  Provides that any person engaging in any unfair method of competition or
any unfair or deceptive act or practice is liable to the state for a civil
penalty not to exceed $1,000 for each act. If the act is willful, the
penalty is §$5,000. These penalties are made appealable by means of v
judicial review under the Insurance Code or pursuant to provisions of the
‘Government Code relating to administrative adjudication. ’

- continued -

"Page 1
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SB 1363

2) Revises the procedure and requirements for hearings pertaining to cease
and desist orders to a) notify the party of their potential liability
pursuant to the above provision, to b) include within the scope of the
hearing a determination of whether imposition of penalties pursuant to the

"~ above prov151on is appropriate in addition to the cease and desist order,
and c¢) providing for the issuance of an order to pay the penalty. :

3) . Authorizes, after:an additional hearing, penalties for violations of cease
and desist orders or orders to pay penalties of a) $5,000 plus any prior
penalties vhich remain unpaid or b) $55,000° plus unpaid penalties. in the
case of willful violatlons. .

'FISCAL EFFECT

' Minor revenue increases to the Department of Insurance based upon the expanded
penalty authority contained in this bill.

COMMENTS

Under current law, insurers cannot be fined for practices determlned by the
Commissioner to be unfair and deceptive unless the practices continue after a
cease and desist order has been issued. This measure will allow the
Commissioner to impose charges for the initial acts which prompt regulator
action. The author expresses the belief that such authority will serve as a
more effective and flexible regulatory tool than restrlctlng penaltles to '
violations of cease and desist orders only.

SPONSOR:  Author
"~ SUPPORT: None Received’

OPPOSITION: None Received

Kenneth Cooley ~ = = . . . S .. 8B 1363
445-9160 o B S - ~ Page 2 |
- afinins : P : - o : .
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Homorable Alan Robbins . DEPARTMENT — AUTWOR ~ BILL NUMBER

‘Member of the Senate . Finance "~ Robbins ~ 8B 1363 -
State Capitol, Room 5114 L . o
Sacramento, CA 95814 :'- _:SPONSORED BY " RELATED BILLS - AMENDMENT DATE -

~-July 17, 1989

BILL SUMMARY _
INSURER PENALTIES FOR UNFAIR PRACTICES

“This bill would authorize the Insurance Commissioner to assess specified fines
for violations of existing law relating to unfair practices and deceptive acts.

Urgency measure.

SUMMARY OF CHANGES

This version of the bill makes the following minor changes,ffom the previous
analysis of the May 9, 1989 vetsion of the bill. |

~ The June 20 amendments clarify that the penalties under this act will continue
to accrue until a cease and desist order becomes effective and appealable .
pursuant to Government Code Section 11500, or Insurance Code Section 12940.
The July 17 amendment increases the fines. _

FTSCAL SUMMARY-—STATE LEVEL — —
' SO ' (Fiscal Impact by Fiscal Year).

Code/Department LA - (Dollars in Thousands)
Agency or Revenue =~ -CO I o . - Code
Type - RV FC 1989-90 FC__ 1990-91 - FC ' 1991-92 Fund
- 2290 - Insurancé . SOV' e See Fiscal Ana1ysis—-—;--¥—j

- Impact on State Appropriations Limit--No

~ ANALYSIS
A. :Specific Findings

Existing law provides that if an insurer allegedly violates certain statutory
provisions relating to-unfair practices and deceptive acts, the Insurance
Commissioner may hold a hearing to determine whether a violation exists. If,
after a hearing, the Commissioner determines that any act or practice by an
insurer is in violation of law, the Commissioner may issue an order requiring
the insurer to cease and desist. Under existing law, an insurer is not liable
for a penalty unless it violates the order issued by the Commissioner. '

This bill would provide that an insurer who violates statutory provisions .
relating to unfair practices or deceptive acts before an order is issued by the
Commissioner is liable for a penalty of up to.$5,000 for each act,-or $10,000
“for each act for a willful violatibn. The penalty would be assessed. by the
Commissioner in connection with the hearing-on the order. ' :

R ~ (Continued) - -
POSITION: - o " Department Director Date
Neutral - ‘ - S , : .

Principal Analyst Date Progrgm Budget Manager . Date Governor's Office
(743) E. Juliusson = . (700fAW«111s L. Clark Position noted

L : _ ' o : Y . Position approved
'~/ Position disapproved
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) __ Form DF-43

AUTHOR_»f_ - o AMENDMENT'DATE o Co BILL NUMBER
' Robbins a | "_ ~ July 17, 1989 - SB 1363

* ANALYSIS |
A. Spec1f1c Findings (ContinUed)

"This bill is intended to discourage insurance companies from violating
existing unfair practices and deceptive acts statutes.

B. Fiscal Analysis
This bi1l would not increase State agency expenditufes_but‘has the

potential for increasing General Fund revenue from fines and penalties.
However, neither the number of violations that may occur nor the number

that would result in a fine or a penalty can be predicted at this time.
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Honorable Alan Robbins . . DEPARTMENT AUTHOR _ BILL NUMBER . L

Member of the Senate " Finance . Robbins - SB 1363
State Capitol, Room 5114 o ' - -
Sacramento, CA 95814 SPONSORED BY ~ RELATED BILLS AMENDMENT DATE -

May 9, 1989

BILL SUMMARY _ _
INSURER PENALTIES FOR UNFAIR PRACTICES -

This bill would author1ze the Insurance Comm1ssioner to assess specified fines
for violations of existing law relating to unfair practices and deceptive acts

- FISCAL SUMMARY——STATE.LEVEL

TS0 (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands) L
Agency or Revenue co : o .. - Code -
Type _ RV FC_1988-89 FC 1989-90 FC  1990-91 Fund -
2290 ~ Insurance ' SO -—-———-—;——-See Fiscal Ana]ysis—-——;-—; |

‘Impact on State Appropr1atlons Lim1t--No

ANALYSIS
A. Specific F1nd1ngs

'Existing law provides that if an insurer v1olates certain statutory prov1sions ,
relating to unfair practices and deceptive acts, the Insurance Commissioner.may
hold & hearing to determine whether a violation exists. If, after a hearing,
the Commissioner determines that any act or practice by an insurer is in
violation of law, the Commissioner may issue an order requiring the insurer to
cease and desist. Under existing law, an insurer is not Tiable for a penalty
unless it violates the order 1ssued by the Commissioner. _

This b11] would provide that an 1nsurer that v1o]ates statutory prov1s1ons :
relating to unfair. practices or deceptive acts before an order is issued by the -
-Commissioner is liable for a penalty of up to $1,000 for each act, .or $5,000 for
each act for a willful violation. The penalty wou]d be assessed by the o
:Comm1ss1oner in ‘connection with the hearing on the order.

“This bill is intended to d1scourage ‘insurance companies from v1olat1ng ex1st1ng
unfair practices and deceptive acts statutes. : :

B, Fiscal Analysis :

This bill wou]d not increase state agency - expend1tures but- has the potent1a1 for
increasing General Fund revenue from fines and penalties. However, neither the.
number of violations that may .occur nor the number. that wou]d resu]t in a fune
or a penalty can be pred1cted at th1s time.

POSITION: _ .“ - . Department D1rector : Date'
Neutral - - : _ .

Princioal Analyst Date . Program Budget Manager Date Governor's Office

- (743) E." Juliusson (70 ) Hallis L. C]ark - Position noted
Y. Aé%%ﬁ;/zlj Position approved
(ftnre 'cu-w\ S/.Zl/ﬁ , /z[g/Pomtion d1sapproved
_ e : S date -
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SB 1363

SENATE THIRD READING
SB 1363 (Robbins) - As Amended: September 11, 1989

SENATE VOTE: 33-1
ASSEMBLY ACTIONS:

COMMITTEE___FIN. & INS. VOTE_16-1 COMMITTEE W. & M. VOTE__17-1

Ayes: Johnston, Bader, Bane, Chacon, Ayes: Vasconcellos, Baker, Burton,
Epple, Farr, Floyd, Katz, Clute, Felando, Friedman,
Lancaster, Lewis, Margolin, Hannigan, Jones, Killea,
Moore, 0'Connell, Sher, Statham, Mojonnier,  Nolan, O'Connell,
Wright : Roos, Roybal-Allard, Speier,

- M. Waters, Wright
Nays: D. Brown Nays: D. Brown
DIGEST

Urgency statute. 2/3 vote réquired.

Existing law:

1) Provides that the Insurance Commissioner, if he or she has reason to
believe that a person subject to his or her jurisdiction is engaged in an
unfair method of competition or any unfair or deceptive act, may initiate
a hearing to determine whether a cease and desist order should be issued.

2) If such a cease and desist order has been issued and is violated, the
commissioner may, after a hearing, impose a fine of $5,000 for such a
violation, unless the violation is willful. In the latter circumstance
the penalty may not exceed $55,000. :

This bill:

1) Provides that persons engaging in unfair methods of competition or unfair
or deceptive acts are liable to the state for a civil penaity, to be fixed
by the comnmissioner, not to exceed $5,000 for each act. If the act is
willful, the maximum penalty is $10,000. These penalties are made
appealable.

- continued -
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SB_1363

The commissioner is given discretion to establish what constitutes an act
but when the issuance, amendment, or servicing of a policy is inadvertant,
all of those acts shall constitute a single act.

2) Revises the procedure for cease and desist order hearings to a) notify
parties of their potential liability, b) provide for a determination of
whether penalties pursuant to this bill are appropriate, and c) to permit
the issuance of orders to pay the penalty.

3) Authorizes, after an additional hearing, penalties for violations of cease
- and desist orders or orders to pay penalties of a) $5,000 plus any prior
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the
case of willful violations.

FISCAL EFFECT

Minor revenue increases to the Department of Insurance based upon the expanded
penalty authority contained in this bill.

Kenneth Cooley - SB 1363
445-9160 : : o Page 2
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SENATE INSURMHCE, CLAINS AND CORPORATIONS COMMITIEE
SENATOR ALAN ROBBINS, CHAIRMAN o

SENATE BILL KC. 1363 (Robbins) As Introduced March 9, 1689
Insurance Code . R

Source: Author E )
Prior Legisiation: SB 1012 (Robbins) Chapter 953, Statutes of 1987
Support: Sacramento Urban League ) . , e
California Conference of Machinists
Congress of California Seniors
FAIR (Fair Automobile Insurance Rates)
California Commission on Aging . . .
Opposition: Association cf California Insurance Companies

SUBJECT

Increases peralties that may be assessed against insurers by the Insurance
Commissioner for illegal acts under the Unfair Practices code sections.

DIGEST

1] Description: SB 1363 establishes a procedure for assessing monetary o
penaTties gor violations of the unfair or deceptive practices as defined in:
Insurance Code Section 790.03 as follows: R

1. Any insurer that violates the unfair or deceptive piractices L
saciions is subject to a fine not to exceed $5,000 each day the insurer ‘-
engaged in that illegal act or practice or, if the act or practice is
willful, a fine not to exceed $55,000 for.each day. o

2. The Commissioner serves an order to show cause and a notice of

~hearing, along with a statement of the potential monetary fine. The
hearing on the legality of these practices must take place within 30
days cf serving the order on the insurer.

3. After the hearing, if the charges are upheld by the Commissioner,
the Commissioner is required to issue a cease-and-desist order

requiring the insurer to stop the practices found unfair or deceptive
and pay the amount of the fine. . '

- 4. If the insurer fails to pay the penalty or violates the
cease-and-desist order, the Commissioner may assess an additional
$5,000 fine, or if the violation is found to be willful, an additional
$55,000, in addition to licensee revocation procedures.

2] Background: Article 6.5 of the Insurance Code (conmiencing with Section
790), regulates insurance practices that constitute unfair methods of
competition or unfair and deceptive acts or practices. If the Insurance
Commissioner believes an insurer is violating the outlawed practices, she

- oo  =monmm -
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Senate Insurance. Claims and Corporations
Senate Bill No. 1363
Page 2

may issue 2 Cease and Desist Order after an initial hearing. If: -
practice is not discontinued, the Commissioner may petition the court = ' .
through the Attorney General for an appropriate ovder and assess. a-fine of -

up to $5,000 or $50,000 if the violation is proven to be willful. :

Urder Section 79C.03, insurance companies are prohibited from engaging in
such practices as: o

1. Making misleading or false claims in'advertising or presentations; -

2. Waking false claims regarding the practices or solvency of -a
competitor, or using boycotts, intimidation or other unreasonable
restraints of trade;

3. Keeping false books;

4. Discriminatire in the rates charged individuals in the same class
of insurance; . :

5. Vaking claims the insurer is guaranteed or insured against
insolvency; and _ :

6. Committing a pattern of certain undesirable, specified practices in
settling claims. (These claims settlement practices are contained in

~ Section 790.03(h) that was the subject of review in both the Royal
Globe and the Moradi-Shalal decisions.) :

Last year, SB 1012 (Robbins) increased the amount of penalties from $60 to
$5,000 for a violation of a cease and desist order or, if a willful
violation, from $500 to $50,00C. . : S

FISCAL EFFECT Fiscal Committee: Yes

STAFF_COMMENTS

The author is addressing three major deficiehcies in the lpw{

" 1. Incomsistent with Proposition 103 regulatory structure: In 1ight of
the regulatory changes made effective by the passage of Proposition 103,
the Commissioner is left without tools to induce compliance because she
cannot mete out civil or criminal penalties until the jnsurer violates the
cease-and-desist order. The timing of the fine doesn't allow it to be used
as a deterrent, but it does work to reward those that profit from illegal
acts.

Neither in the various codes governing regulation of businesses and
professions nor in regulations for any industry gove 1ing itself such as
that of securities representatives and brokers, could another system of
penalties similar to that in Article 6.5 be found.

smmmy oo o s



Senate Iansurance, Cliaims and Corporations
Sepate Bill No. 1363
Page 3

2. Propertionate fines: With the present limitation.of. $5,000
if found a willful violation, a $55,000 maximmm fine,
flexibility to design as assessment to reflect the ach 13 ty. of -1
violation.” The range of assessments provided for in SB~1363°would allow
the Commissicner to differentiate between serious and lesser viclations:

3. WNo incentive to act lawfully: With the repeal of the Royal Globe
decision (that allowed third parties to file suit against an:insurer. . ..
believed to be delaying payment of claims), and the present structure of
not fining for the illegal act but the violation of a cease-and-desist.
order, there is little incentive for insurance companies to:refrain from
unfair or deceptive practices. California Chief Justice Luca
majority cpinion in Moradi-Shalal v. Fireman's Fund Insurance
the case thet overturned Royal Globe, states:

"We caution, however, that our decision is not an invitation to
the insurance industry to commit the unfair practices proscribed
by the Insurance Code. We urge the Imsurance Commissioner aqd'the
courts to continue to enforce the laws forbidding such practices
to the full extent consistent with our opinion."

This bil1l is consistent with the spirit of Moradi-Shalal by giving adequate
power to the Commissioner to dissuade insurers from unfair practices, and
by providing an incentive to the insurance industry to refrain from such
practices. Under present law, the economic advantage of postponing
settloients on a wide scale basis, for example, is not offset by any
econcmic sanction. : . '

4, 'In its letter of oppocsition, the Association of California insurance
Companies {ACIC) objects to the fines being assessed on a basis of each day
of violation. ACIC reasons that: “Alleged violations of these particular
sections are not cut-and-dried matters.” To impose per day penalties when
it is not clear that a violation has taken place until "... several monthg
after the alleged violation has taken place" is "... draconian in nature,
according to the ACIC letter. ’

5. SB 1363 is a companion bill toc SB 1364 which deals with McBride-Grunsky
rate violations.

LEAH CARTABRUNO o ' SENATE BILL NO. 1363
Consultant _ -

05/03/89
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Pate of Hearing: July 1i, i%389

ASSEMBLY COMMITTEE ON FINANCE AND IN
Patrick Johanston, Chair

SB 1363 (Robbins) - As Amended: July 6, 1535.

SENATE ACTIONS: R
COMMITTEE_INS., CL. § CORPS. VOTE_ S-2 COMMITTEE_ APPR. VOTE.SEN
FLOOR VOTE___33-1 B

SUBJECT: Penalties against insurance licensess for engaging in unfair methods
of competition or unfair and deceptive acts or practices.

DIGEST
Urgency statute. 2/3 vote reguired.

Existipg lav provides that the Insurance Commissioner, if she has reason to
believe that a person subject tc her jurisdiction is engaged in'an unfair
method of competition or any unfair or deceptive act, may initiste a heari
to determine whether a cease and desist order should be issued. The
provisions on Unfair Practices in current law, which are extensive, shumerate
a vide array of conduct which constitutes unfair methods of ‘competition or
unfair and deceptive acts or practices in the business of insurance. If the
charges concerning such conduct are justified, such an order may be issued,
subject to review. S

Furthermore, if such a cease and desist order has been issued and is violated,
the Commissioner may, after a hearing, impose a fine of $5,000 for such a
violation, unless the violation is willful. In the latter circumstance the
penalty may not exceed §$55,000.

IThis bill:

1) Provides that any person engaging in any unfair method of competition or
any unfsir or deceptive act or practice is lisble to the state for a civil
penalty not to exceed $1,000 for each act. If the act is willful, the
penalty is §5,000. These penalties are made appealable by means of
judicisl review under the Insurance Code or pursuant to provisions of the
Covernment Code relating to administrative adjudication.

- continued

Page 1
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3)

SB 1363

Revises the procedure and reguirements for hearings pertaining to cease

and desi £rs to 2) notify the party of their potential liability
pursuant ¢ above provisich, te'd) include vithin the scope of the
hearing raination of whether imposition of penslties pursuant to the

60 is &xppropriste in -addition to the cease and desist crder,
_“Ihg for the issuance of an order to pay the penalty.

Authorizes, after an additional hearing, penalties for violations of cease
and desist orders or orders to pay penalties of a) $5,000 plus any prior
penzlties which remain unpaid or b) $55,000 plus unpaid penalties in the
case of wiilful violstions,

E£ISCAL EFFECT -
Minor revenue increases to the Department of Insurance based upon the expanded
penalty authority contsined in this bill.

COMMENTS

Under current law, insurers cannot be fined for practices determined by the
Commissioner to be unfair and deceptive unless the practices continuz after a
cease and desist order has been issued. This measure will allow the
Commissioner to impose charges for the initial acts which prompt regulator
action. The author expresses the belief that such authority will serve as a
more effective &nd flexible regulatory tool than restricting penalties to
violztions of cease and desist orders only.

SPONSOR: Author

SUPFRT None Received

OPPOSITION: None Received

Kenneth Cooley | SB 1383
445-9160 Page 2
afinins
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Te Alan Robbins SEPARTMERT — AUTHOR BILC NOBER
of the Senate Finance Robbins S8 1363

s Capitol, Room 5114
- Sacramento, CA 95814 SPONSORED BY  RELATED BILLS AMENDMENT DATE

July 17, 1989

A LTIES FOR UNFAIR PRACTICES

would authorize the Insurance Commissioner to assess specified fines
tions of existing law relating to unfair practices and deceptive acts.

~ Urgency measure.

STy OF CRARGES

THi 'vbféion of the bill makes the following minor changes from the previous

,ranagyiigﬁéf the May 9, 1989 version of the bill.

The Jume 20 amendments clarify that the penalties under this act will continue

- to accriie until a cease and desist order becomes effective and appealable
pursuanf to Government Code Section 11500, or Insurance Code Section 12840.
The July 17 amendment increases the fines. o

FISCAL SUMVARY-_STATE LEVEL - .
SO (Fiscal Impact by Fiscal Year)

Code/Depar tment LA o {Dotiars in Thousands) e
Agency or Revenue Co o . S Code
Type RV FC _1989-90 FC 1990-91 . FC_ . 1991-92 - Fund

2290 - Insurance SO -f,;f;-_--;:ggéﬁgisc;} ﬁhéjygig,;ﬁf;;;;;  R

 Impact on State Appropriations Limit--Ho .
ANALYETS 5 e
“A. Specific FindiQQ{

Existing law provides that-if an in
provisions relating to unfalr pract
Commissioner may hold a hearing to.
~after ‘a hearing, the Commissioner detev 1
insurer is in vtolation of 1aw, the Commission
the tnsurer to cease and desist. . Under existi
for &-penalty ynless 1t violates the order iss

This bi1l would-provide that an Insurériwho violdl
relating to unfair practices or deceptive acts bie
Commissioner 1g Yiable for a penalty of up to $5
for eagh act for a willful violation. The penalty: wou
Commissioner in connection with the hearing on the order.

_(Continued) TR
partment Directoe

POSITION:

Naugfi!

FaTyit—Bate  Progrpm Budget Manager DRte . QiR

t’ ol i M/é/m
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Bill No.: SB 1353

Author: Rébbins

folicy C ttee: Finsnce and Insura@ce,“‘.  Vote: 15-01
Uzgency: Yes A Hearing Date: 08/23/89
State Mandeted Lecal Program: No Staff Comments Ry:
Disclaimed: : Michael Reyna

F 4
sugpacy

This bill, an urgency messure, authorizes the Insurauce Commissioner to impose
civil penalties on those persons in the Insursnce business who engage in unfair
or deceptive acts or practice.

Under current law, the Commissioner can impose civil penalties only if the
person has violated an order to cease and desist from engaging in such
activitieés. The new authority would be in addition to, rather then in lieu of,
the Commissioner's existing authority.

Eiscal

Unknown, probably minor (less than $50,000 annually), revenue to the General
Fund from additional civil penalties.
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Legislatave Anal*st"

ANALYSIS OF SENATE BILL- MO, 1363: (Ret
As Amended in Assembly July 17,7
11989-90 Session -

Fiscal Effect:

Cost: None.

Revenue: Unknown potential revenue to the
General Fund to the extent additional
civil penalt1es are imposed on persons
in the insurance business who engaged
in unfair or deceptive acts.

Analysis:

This bill provides that persons in the insurance
business who engage in unfair or deceptive acts are
Tiable for civil penalties of up to $5,000 per act, or
up to $10,000 per willful act, which leads to a cease
and desist order issued by the Insurance Commissioner.

Under current law, the Commissioner may hold
hearings and order persons in the insurance business to
cease and desist from engaging in unfair or deceptive
acts. A person.violating such a cease and desist order
is liable for civil penalties of up te $5,000 per act,
or up to $55,000 per willful act, for a viclation of
that order.

The penalties authorized by this measure would be

imposed by the Commissioner for the initial act or acts
giving rise to such a cease and desist order. Failure

to pay penalties imposed under this measure would be 3

violation of the cease and desist order.

® sy meas wmoaam
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S8 1363--contd e

iscal Effect

The bill could result in unknown revenue to the

General fund from penalties imposed on persons in the -

insurance business found to engage in unfair or
deceptive acts. '

84:81/s8
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| SERATE THIRD READING'
SB 1363 (Robbins) - As Amended: July’

SENATE VOTE: 23-1
ASSEMBLY ACTIONS: L

Ayes: Johnston, Bader, Bane, Chacon, Ayes: vasconceil ',:Baker. B#fﬁon,
Epple, Farr, Floyd, Katz, Clute, Felando, Friedman, -
Lancaster, Lewis, Margolin, Hannigan, Jones, Killea,
Moore, O'Connell, Sher, Statham, - Mojonnier, Nolan, 0'Connell,
Wright Roos, Roybal-=Allard, Speier,

M. Waters, Wright

Nays: D. Brown Hays: D. Brown

DIGEST

Urgency statute. 2/3 vote required.

Existing law provides that:

1) The Insurance Commissioner, if he or she has reason to believe that a
person subject to his or her jurisdiction is engaged in an unfair method
of competition or any unfair or deceptive act, may initiate a hearing to
determine whether a cease and desist order should be issued.

2) 1f such a cease and desist order has been issved and is violated, the
comnissioner may, after a hearing, impose a fine of $5,000 for such a
violation, unless the violation is willful. In the latter circumstance
the penalty may not exceed $55,000. :

Ihis bill:

1) Provides that persons engaging in unfair methods of competition or unfair
‘or deceptive acts are liable to the state for a civil penalty, to be fixed
by the commissioner, not to exceed $5,000 for each act. If the act is

willful, the maximum penalty is $10,000. These penalties are made
appealable.

- continued -

SB.1362
Page 1
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2) Revises the procedure for cease and desist ovrder.
parties of their potential liability, b) provide
vhether peraliies pursuant tc this bill are approprial
the issuance of orders to pay the penalty. L

3) Authorizes, after an additional hearing, penalties for violations of ‘cease
and desist orders or orders to pay penalties of a) $5,000 plus any prior
penalties which remain unpaid or b) $55,000 plus unpaid pendities in the
case of willful violations. ' ' S

F1SCAL CFFECT

Minor revenue increases to the Department of Insurance baSediupon'the“é{ fﬁg
penaity authority contained in this bill. ‘ ‘ T

Kenneth Cooley
445-9160 . - %&6?%3
8/31/89:afinins
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' ROBBINS.

S law relating to“unfalr and deceptive act

+Q0

ANALYSIS

Existing law sets forth varlous acts‘f”
be unfair methods of competition and unfai,
practices in the husiness of insurance
of the Departrent of Insurance. When the
to bhelieve that any person has engaged in
provisions, and that a pIOUEﬁding by the
the interest of the public, he: nust iss
violator a notice to show cause (which nust o

the charges and a notice of a hearing to be held
days after the service of the notice)’ for
. determining whether  the commissioner should‘isa
desgist order concerning those acts or  pfae
commissioner has issued such a cease and desis
person to refrain from engaging in such acts:
commissioner has reason to beliave that th
the cease and desist order, the commissione 3
to determine that the violation was committe nd
to pay to the state the sum of $5, 000, or. the sun
violation is found to be willful. -

unfair method of competition or unfair or. -decep
is liable to the state for a civil penalty not

each day in which the person engaged in that.
if the act or practice was willful, a civil'p na
855,000 for each day in which the person engaged :
practice. The penalty would be determined and impos
commissioner if the charges are found to be justifiad.

¥ FECYED

POSITION

NFUTPAL, IF AMENDED

”‘rd_i/"z-u J.)/ft. (i
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BY: DATE
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Legisladtive Analyeis/SR. 1363/page two

.- .

B. Cosat

Sﬁ&ghi‘;d&iti nal cogts to this depa
under current la ay require more extens
‘to include the deétermination and impoaitic

LEGISLATIVE HISTORY
Tais is the author’s cwn bill {contast:

REASONS FOR_RECOMMENLED POSITION

This department reccmmends NEUTRAL if amei
bill.

We note that “per day" may not be the m
for a penalty. An insurer may engage in one
act. In that case, it appears that under th
- could exact only a £5,000 penalty, unless the
discretion of the commissioner may be a better basis

More importantly, this bill is somewhat

‘ineptl
will cause problems with application and inter
cleaned-up.

The penalty which the bill would impose
accrue "until a cease and desist order issued
brcomes final." That provision may extend . t}
by a considerable extent. Naturally, the o
cease and desist order rests with the violato
over whzan the cease and desist order become
effective date designated by the commissioner
appeal to a court has been exhausted (in the
the commissioner’s order)? Some clarifying langh B
here. Perhaps language could be added which” e o4
"until the cease and desist order becomes effective and
by means of any remedy provided by Section 12940 of thaé.
Code or by the Administrative Procedure Act.” = n. T

We would be NEUTRAL if thosge clarifying amédd@enf‘

EXPERT: BRIAN L. WALKUP
ATSS : 8-492-9209

-
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thANALYSIS B
5,*QIAif,Specif1c Ftndlngs o

u~fThis bill would author1ze the Insurance Commissioner'to assess spectfied fines

5”,gfor violations of ex1st1ng law relattng to unfair practtces and deceptive acts '“‘ft‘f

'ﬁiThe b11l 1s an urgency measure

-*nJSUMMARY OF REASON FOR SIGNATURE

"hisB ]363 woqu discourage 1nsurance compan1es from violat1ng statutes re]ating

“to unfair practices- and decepttve acts and thereby enhance the prOtECt‘O"S ;,.’

; 51';:ava11ab1e to: consumers

,,szISTORY SPONSORSHIP AND RELATED BILLS

.:dSponsored by the author

’a~ﬁiJfThis b111 1s simtlar to SB 1364 re]ating to v1o1at1ons of 1nsurance rate
"ﬁjprovisions of propos1t1on 103 ;;;.551_, R § : L

" Sgnate . 33=1.

: ~_FISCAL SUMMARY-—STATE LEVEL L S o

SETN 80 ¢ Do (F]SC&] Impact by Fiscal Year)

SRR Code/Department '];fELAa -3ag'zagqﬂ;;: (Dollars 1n Thousands) R _

::E{Agency or Revenue R ¢ VS o ' Code f*.ﬁ=.7'”
FRRE Type v;-; RV EC 1989 90 ‘FC‘< 1990 91 ?ﬂ 1991 92 Fund“ :

“f{5§2290 - Insurance ;i'fprffﬁﬁii}ff;;g;—-See F1sca1 Ana]ys1s—+g¢;%.{j

ffImpact on State Approprlat1ons L1mit——No

"f”Existtng 1aw provides that 1f an’ 1nsurer a]]eged]y v1olates certatn.w-eﬁfvaft
L statutory -provisions: relating to. unfatr practices and deceptive acts ‘the
.. Insurance Commissioner may hold .a hearing to determine whether a v1o1ation

“t-nex1sts ~If, after a. hear1ng, ‘the Commissioner determines that any act or 5-"

;1;*pract1ce by an insurer- is:in violation of law, the Comm1ss1oner may issue
" an-order: requ1r1ng the: insurer to cease and de51st Under existing Taw,
-an- insurer-is. not 11ab1e for a pena]ty unless 1t v1olates the order 1ssued

" ﬁby the. Commiss1oner ' B .
S (Continued) S e 7'“; -
RECOMMENDATION '.'?*;J‘f_,;, N Department Dlrector - Date .

S1gn the b111

T Princ‘pa] A"a]YSt Date f Proqram Budget Manager D To nGovernor s Office_?‘ﬁ‘t:
. ,"t744> C,~Rapos. . (7005 Hallgs L Clark.

. Position noted.
"’;Pos1t1on approved

_:?1,74%45

jfby I date
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.-FR;0637F.=""

“Position d1sapproved o



_ 3 i wouid pro de,that an insurer who violates statutory provisions R
'?~;~L;,reiatingsto Unfair practices or’ deceptive acts before an orderis issued - .. - .

©0. . by the Commissioner s Liable’ for a penalty of up to $5, 000. for each act - -,
o combination of inadvertent acts, or.$10, 000 for each act for a WiilfU1fV':-? :

“' e ‘wotild. be assessed by the Commissioner in R

'”State a ehoy expenditures but has the
eneral. Fund.revenue from- fines and. pen;i
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Honorable Alan Robbins . DEPARTMENT — AUTROR  BILL NUMBER _

Member of the Senate Finance ~Robbins - SB 1363
State Capitol, Room 5114 ' ' '

‘Sacramento, CA 95814  SPONSORED BY — RELATED BILLS AMENDWENT DATE
- - | o - July 17, 1989

BILL SUMMARY T |
'INSURER PENALTIES FOR UNFAIR PRACTICES

~ This bill would authoriie'fhe-insurance Commissioner to assess specified fineé :
" for violations of existing law relating to unfair practices and deceptive acts.

Urgency measure.

SUMMARY OF CHANGES

This version oftthe-bili_makes the following minor changes from the previous
ana}ysis of the May 9, 1989 version of the biil. ' o

The June 20 amendments clarify that the penalties under this act will continue
to accrue until a cease and desist order becomes effective and appealable
pursuant to Government Code Section 11500, or Insurance Code Section 12940.
The July 17 amendment increases the fines. ' '

FISCAL SUMMARY--STATE LEVEL | I
SO . (Fiscal Impact by Fiscal Year)

'Code/Department LA "~ (Dollars in Thousands) o

Agency or Revenue. CO _— - ' _ Code
__Type RV TFC_ 1989-90 FC _1990-91 FC 1991-92 Fund

2290 - Insurance SO J— ———— See Fiécal Analysis———mm—— o

Impact on State Appropriations'Limit--No

ANALYSIS
A. Specific Findings:

Existing law provides that if an insurer allegedly violates certain statutory
provisions relating to unfair practices and deceptive acts, the Insurance
Commissioner may hold a hearing to determine whether a violation exists. If,

~ after a hearing, the Commissioner determines that any act or practice by an

" insurer is in violation of law, the Commissioner may issue an order requiring
the insurer to cease and desist. Under existing law, an insurer-is not 1iable
for a penalty unless.it violates the order issued by the Commissioner.

‘This bill would provide that an insurer who violates statutory provisions
relating to unfair practices or deceptive acts before an order is issued by the .
Commissioner is liable for a penalty of up to $5,000 for each act, or $10,000

for each act for a willful violation. The penalty would be assessed by the

' Commissioner in connection with the hearing on the order. S

R (Continued). - N
~ POSITION:" = . Department Director . Date T
e ] gin S - :
Neu_tral, . S . mchard_m;,gns gy'- JUE 29 19’89 :

Brincipal Analyst  Date  Progrym Budget Manager Date ~Governor's Office |
(743) E. Juliusson =~ * -“(709#2m611is L. Clark Position noted ~

-Position approve =

5 ////Po§1tion‘stapprgved.-' .-5
9y IS e

K

M,\_'_??equf'ij{_ O

Bt D e oliobn 27 ALY,




| ., W@ |
BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43

 AUTHOR TAMENDMENT DATE BILL NUMBER
Robbins - July 17, 1989 o © SB 1363
‘ ANALYSIS v '

A. Specif?c Findings (Continued)

This b111 is intended to d1scourage insurance companies from violatlng
ex1st1ng unfair practices and deceptive acts statutes. ‘

B. F15ca1 Analysis _
This bi1l would not increase Stéte agency expenditures but has the
potential for increasing General Fund revenue from fines and penalties.

However, neither the number of violations that may occur nor the number
that would result in a fine or a penalty can be predicted at this time.

FR:0162F

— X . L a B smAaA MAn e an ) Amon wmoum =



4 . “Honorable Alan ‘Robbi: ”DEPARTME T AUTHOR - -
- -Member. -of - ‘the Senate’ ;wRobbins

-~ State-Capitol, ‘Room 5114 s .
‘ IJ.Sacfamento, CA 958i4 | iSPONSORED.BY- RELATED BILLS AMENDMENT DATE
o T - May 9, 1989

BLLL NUMBER -
SB 1363

"BILL SUMMARY
_INSURER PENALTIES FOR UNFAIR PRACTICES

This bill wouId authorize the Insurance Commissioner to assess specified fines
for vioiations of existing law reiating to unfair practices and deceptive acts.

FISCAL SUMMARY-—STATE LEVEL o v - ‘
SO S (Fiscal Impact by Fiscal Year) -

Code/Department Y (Dollars in Thousands) R
Agency or Revenue co - ' , ' ) - Code
' Type RV FC__ 1988-89 ' FC 1989-90 FC >1990—91"cFund '
2290 - Insurance ”-:SO’_rQ——él--é—---See FiscaI AnaIysis-—-;-e-}”' t

'Impact on State Appropriations Limit--No

ANALYSTS |
A;}‘Specific Findings

Existing law prov1des that if an insurer vioiates certain statutory prOViSions
relating to unfair practices and deceptive acts, the Insurance Commissioner may
" hold a.hearing to determine whether a violation exists. If, after a hearing,
the Commissioner determines that any act or practice by an insurer is in :
violation of law, the Commissioner may issue an order requiring the insurer to
“cease and desist. Under existing law, an insurer is not liable for a penaIty
unIess it Vioiates ‘the order issued by the Commissioner.

I“This bl wou]d provide that an ‘insurer that violates statutory prOViSions :
“relating to unfair practices or deceptive-acts before an order is issued by ‘the
commissioner is liable for a penalty of up to $1,000 for each act, or $5,000 for.
each-act for a willful violation. The penalty would be assessed by the
[CommiSSioner in connection with the hearing on the order.

- This bill is intended to discourage insurance companies from violating eXisting '
unfair practices and deceptive acts statutes .

' B. fFiscal AnaIySis»fi | |
'This biII would not increase state agency expenditures but has the potential for:
increasing General Fund revenue from fines and penalties. However, neither- the

'; number of violations that may occur nor the number. that would result in a fine
or a pena]ty can be’ predicted at this time

~FOSTTION: . " DepacnngntiQ@h%&ﬁ%W 4 Dat?ﬂﬁy ;)7Q§

Neutral L - 5wmet

PrincipaI Ana]yst: Date Program Budget Manager Date Governor's Office /.

- (743) E. Juliusson . (70§) NaIIi L Ciark Position noted

Position approve
e MS/.ZL/&? é/POSItI dj roved




Legis1ative.Ana1yst_j |

“August. 14, 1989

ANALYSIS OF SENATE BILL NO..1363 (Robbins) |
As Amended in Assembly July 17, 1989 ..
A 1989-90 Sess1on
Fiscal Effect:
Cost: - None.
Revenne: Unknown potential revenue to the

General Fund to the extent additional
civil. pena1t1es are imposed on persons

~in the insurance business who engaged o

~in unfair or decept1ve acts.

'Ana]ySiS'

"This b111 prov1des that . persons in the insurance

business who engage in unfair or decéptive acts are
.liable for civil penalties of up to $5,000 per act, or
~up to $10,000 per willful act, which 1eads to a cease
and des1st order issued by the Insurance Comm1ss1oner

Under current 1aw, the Commissioner may hold
hearings and order persons in the insurance business to
cease and desist from engaging in unfair or deceptive -

acts. A person violating such a cease and desist order -

is liable for civil pena1t1es of up to $5,000 per act,
or up to $55,000 per W111fu1 act, for a v1o1at1on of
that order , o S :

The - pena]tles author1zed by th1s measure wou]d be
1mposed by the Commissioner for the initial act or-acts:

giving rise to such a cease and desist order. Failure

~ to pay penalties imposed under this-measure would be-a .
v1o]at10n of the cease and des1st order

- = = - . smmmy o mmonas



© SB 1363--contd Cope

Fiscal Effect

o The bill could result in unknown revenue to the

General Fund from penalties imposed on persons in the .

~insurance business found to engage in unfair or
deceptive acts. '

' 84:81/58
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EN ROLLED BILL REPORT;'

DEPARTMENT







SUPPLEMENTAL ANALYSIS

Business, Transportation & Housing Agency

SUBJECT

AUTHOR BILL NUMB&R 363

INSURANCE: UNFAIR PRACTICES RQBB;NS' AS AMENBEDG /8.9

‘6/20/89"

Prior to the May 9th amendment, proposed section 790.035
allowed the commissioner to impose a fine for each day that the
offender engaged in a deceptive or unfair practice. The May 9,
1989 amended version of SB 1363 provides that the commissioner
shall impose & fine for each deceptive or unfair act. Further, it

‘states that failure to pay the penalty would constitute a violation

of a cease and desist order.

The Department is concerned that the 5-9 amendment will
require the Department of Insurance to conduct a more thorough and
time consuming investigation in order to document the "specific

number of instances where the offender has engaged in an unfair or
"deceptive practice,  This may very well delay the immediate

issuance of a cease and desist order to stop the unfair or
deceptive practices. : % :

The 6-20 and 7-6 versions provide that the penalty is
appealable under specified sections of law.

The 7-17 version raises civil penalties from 21,000 to $5,000
for each act and from £5,000 to $10,000 for each willful act.

The Depa;tment of Insurance suggests that the Commissioner.be
given full discretion in +the amount of the fine up to an

-appropriate ceiling figure. The requirements of "each day"

(original version) and "each act", as used in the June 9, 1989
version, both preclude the Commissioner from imposing a befitting
fine din many circumstances. Granting discretion to the
Commissioner will result in, as the o0ld adage goes, "making the
punighment fit the crime," and will allow her/him to fine an

appropriate amount in a case where a particularly egregious deed
has been committed by an insurer.

Ne?erthéleés, the departmént s original objection to the bill
no longer applies, and the Department recommends a change in its

position to NEUTRAL with concerns.

DEPARTMENT OF i | DATE
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A
LEGISLATIVE ANALYSIS Business, Transportation & Housing Agency ™ J
DEPARTMENT AUTHOR NUMBER ’
= INSURANCE ROBBINS SB 1363
.| As Amended
SUBJECT
INSURANCE: UNFAIR PRACTICES : ORIGINAL
' SUMMARY - )

Imposges penalty of 5,000 or $55,000 per day for violation of
law relating to unfair and deceptive acts committed by insurers.

ANALYSIS

Existing law sets forth various acts which are designated to
be unfair methods of competition and unfair and deceptive acts or

practices in the business of insurance, if committed by licensees’

of the Department . of Insurance. When the commissioner has reason
to believe that any person has engaged in a violation of those

provisions, and that a proceeding by the commissioner would be in

the interest of the public, he must issue and serve upon the
violator a notice to show cause (which must contain a statement of
the charges and a notice of a hearing to be held not less than 30
days after the service of the notice) for the purpose of
determining whether +the commisgioner should issue a cease and
desist order concerning those acts or practices. If the
commiggioner has issued such a cease and desist order ordering the
person to refrain from engaging in such acts or practices, and the
commisgsioner has reagson to believe that the person has wlolated
the cease and desilst order, the commissioner may conduct a hearing
to determine that the violation was committed and order the berSOn
to pay to the atate the sum of %5,000, or the sum of £55,000 if the
vieclation is found to be willful.

This bill would provide that any person who engages in any
unfair method of competition or unfair or deceptive act or practice
is liable to the state for a civil penalty not to exceed $5,000 for
each day in which the person engaged in that act or practice, or
if the act or practice was willful, a civil penalty not to exceed
255,000 for each day in which the person engaged in that act or
practice. The penalty would be determined and imposed by the
commissioner if the charges are found to be justified.

DEPARTMENTS THAT MAY BE AFFECTED )

——re

POSITION : GOVERNOR'S OFFICE
' NEUT IF F,
TRAL, AMENDED POSITION NOTED
DEPAHTMENT /vjwﬂ,, ( V ol e 70,{ » | AGENCY
Eogothos fnne 7 Lt , — POSITION APPROVED
DATE DATE : :
A A -
L POSITION DISAPPROVED

CcC:

BY: ' DATE
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Legislative Analysis/SB 1363/page two

Slight additional costs to this department as hearing required
under current law may require more extengive preparation if it is
to include the determination and imposition of a penalty.

LEGISLATIVE HISTORY

This is the author’s own bill (contact: Sal Bianco, 5-0825).

REASONS FOR _RECOMMENDED POSITION

This department recommends NEUTRAL if amended position on this
bill. :

We note that "per day" may not be the most appropriate basis
for a penalty. An insurer may engage in one particularly egregious
act. In that case, it appears that under the bill the department
could exact only a £5,000 penalty, unless the act was willful. The
discretion of the commissioner may be a better basis.

More impoftantly, this bill is sgomewhat ineptly drawn, and
will cause problems with application and interpretation unless
cleaned-up.

The penalty which the bill would impose will continue to
accrue "until a cease and desist order issued under Section 790.05
becomes fiinal." That provision may extend the days of violation
by a considerable extent. Naturally, the option to comply with a
ceage and desist order rests with the violator, but our concern is
over when the cease and desist order becomes "final" Is it the
effective date designated by the commigsioner? Or ig it after an
appeal to a court has been exhausted (in the event of a stay of
the commigsioner’'s order)? Some clarifying language 18 necessary
here., Perhaps language could be added which says, in substance:
"until the cease and degist order becomes effective and appealable
by means of any remedy provided by Section 12940 of the Insurance
Code or by the Administrative Procedure Act.

We would be NEUTRAL if those clarifying amendments were made.

EXPERT: BRIAN L. WALKUP
ATSS : 8-492-9209
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Insurance

\

insurance.? Insurers must also notify the Department of intent to
withdraw their lines of automobile insurance® and property insurance*
if coverage is provided by a separate rider for an activity generating
compensation for the insured.’ To ensure the availability of personal
lines of property and casualty insurance,® Chapter 727 adds to this
group any automobile liability, physical damage, or collision policy
and any other insurance covering risks from activities that are not
commercial or business related.”

LRM

2. Id. § 674.6(b)(1) (amended by 1989 Cal. Stat. ch. 727, sec. 1, at
674.5 (requirements for commercial liability insurance).

3, See id. § 660 (West Supp. 1989) (types of automobile insurance include automobile
liability coverage, automobile physical damage coverage, and automobile collision coverage).

4, See id. § 675 (West 1972) (types of property insurance include coverage for loss or
damage to real or personal property).

5. Id. § 674.6(b)2) (amended by 1989 Cal. Stat. ch, 727, sec. 1, at }. The Insurance
Commissioner may request additional information from the insurer to determine whether the
line of insurance may become unavailable to consumers. Id.

6. See 1989 Cal. Stat. ch. 727, sec. 2, at (declaring legislative intent).

7. Id. sec. 1, at (amending CAL. Ins. Copg § 674.6(b)(3),(4)).

). See id. §

Insurance; penalties

Insurance Code §§ 790.035, 1858.07 (new); §§ 790.05, 790.07,
1858.1, 1858.3, 1859.1 (amended).

SB 1363 (Robbins); 1989 Star. Ch. 725

SB 1364 (Robbins); 1989 Stat. Ch. 726

Support: Consumers Union, California Commission on Aging,
Congress of California Seniors, Fair Automobile Insurance Rates,
Sacramento Urban League

Existing law provides for penalties against persons who violate the
Insurance Commissioner’s orders to cease and desist engaging in
unfair and deceptive practices.! The Commissioner may also assess a
penalty against a person? who fails to comply with a final order

1. CaL. INs. Copg § 790.07 (West Supp. 1989) (amended by 1989 Cal. Stat. ch. 725,
sec. 1, at ). The Commissioner may assess the penalty after a hearing to determine that
the violation exists. /d, The penalty may not exceed $5000 unless the violation is willful, in
which case the penalty may be no more than $55,000. Id.

2. See id. § 1859.1{a) (amended by 1989 Cal. Stat. ch. 726, sec. 4, at
organizations, groups, or associations may also be penalized).

) (insurers,
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Insurance

directing compliance with rating regulations.® Chapter 725 imposes
civil penalties against any person engaging in unfair or deceptive
practices.* The penalty is in addition to that imposed for violation
of cease and desist orders, and failure to pay the penalty constitutes
a violation of cease and desist orders.” Chapter 726 imposes civil
penalties against a person who uses a rate, rating plan, or rating
system that violates rating regulations.® Failure to pay a penalty
under Chapter 726 constitutes a violation of an order to comply with
rating regulations’ and is in addition to penalties imposed for vio-
lation of the order.?

LRM

3. JId. The penalty may not exceed $50,000, unless the failure to comply is willful, in
which case the penalty may be no more than $250,000. Jd. The Commissioner may also assess
a penalty of no more than $10,000 for each day the violation of rate regulation continues
after the period of time in which the Commissioner orders correction, not to exceed an
aggregate of $100,000, Id.

4. 1989 Cal. Stat. ch. 725, sec. 1, at _____ (enacting Cavr. INs. CopE § 790.035(a)). The
Commissioner must fix the penalty which may be no more than $5000 for each act, but if the
act is willful, the penalty may be no more than $10,000 for each act. Jd. The Commissioner
determines what constitutes an act, but when the issuance, amendment, or servicing of a policy
is inadvertent all such acts are a single act under this section. /d. If the Commissioner has
reason to believe that a person has engaged in unfair or deceptive acts, the Commissioner
must serve that person with notice of a hearing to determine whether the Commissioner should
make a cease and desist order and whether the Commissioner should impose penalties under
Chapter 725. Id. sec. 2, at ____ (amending CaL. Ins. CopE § 790.05). The penalty is subject
to judicial review. Id. sec. 1, at (enacting CaL. INs. CoDg § 790.035(b)). See CAL, Ins.
CobE § 790.03 (defines unfair and deceptive practices). See also id. § 12940 (West 1988)
(provides for judicial review of acts and orders by the Insurance Commissioner).

5. 1989 Cal. Stat. ch, 725, sec. 3, at (amending CaL. Ins. Copg § 790.07). Existing
law permits the Commissioner to suspend or revoke the person’s license to transact insurance
for subsequent violations of the cease and desist order. CAL. INs, Cope § 790.07 (West Supp.
1989). Chapter 725 also allows for license suspension or revocation upon subsequent violations
of the order to pay the penalty for engaging in unfair and deceptive practices. 1989 Cal. Stat.
ch. 725, sec. 3, at (amending CaL. INs. CopE § 790.07).

6. 1989 Cal. Stat. ch. 726, sec. 1, at (enacting CaL. Ins. Cope § 1858.07(a)). The
penalty must be fixed by the Commissioner at a hearing and may not exceed $5000 for each
act, but if the act was willful, the penalty may be no more than $10,000 for each act. Id.
The Commissioner determines what constitutes an act, but when the issuance, amendment, or
servicing of a policy is inadvertent all such acts are a single act under this section. Jd. The
penalty is subject to judicial review. Id. (enacting Car. Ins. Cobe § 1858.07(b)). The Com-
missioner must notify the insurer of any potential penalty under Chapter 725 when giving
notice of noncompliance as required under existing law. /d. sec. 2, at (amending Cau,
Ins. CopE § 1858.1), See CaL. Ins. Cope § 1858.1 (amended by 1989 Cal. Stat. ch. 726, sec.
2, at ) (requiring notification of manner and extent of alleged noncompliance).

7. CaL, Ins. Cope § 1858.1 (amended by 1989 Cal. Stat. ch. 726, sec. 2, at ).
Failure to pay the penalty also constitutes a violation of an order of consent to correct the
noncompliance. /d.

8. 1989 Cal. Stat. ch. 726, secs. 2, 3, at (amending Car. Ins. Cope §§ 1858.1,
1858.3(c)). The penalty is also in addition to any penalty implosed for violation of a final
order of the Commissioner. Id. sec. 4, at (amending Car, Ins. CopE § 1859.1(a)).
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