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SENATE BILL No. 1363 

Introduced by Senator Robbins 

I\1arch 9, 1989 

An act to amend Sections 790.0.4 arid 790.07 of, and to add 
Section 790.035 to, the Insurance Code, relating to insurance, 
and declaring the urgency thereof, to take' effect immediately. ' 

LEGISLATIVE COUNSEL'S DIGEST 
SB 1363, as introduced, Robbins. Insurance: unfair 

practices. 
Under existing law, if a person engaged in the business of 

insurance 'violates certain statutory provisions declaring 
; certain acts to be unfair and deceptive acts and practices, the 
Insurap.ce Commissioner may issue an order to show cause, 
and hold a hearing to determine whether the commissioner 
should order the person to, cease and desist. Under existing 

, law, a person engaged in the business of insurance is liable for ,,' a penalty not to exceed $5,000 for a violation of the order, 
except that the penalty may not exceed $55,000 for a willful 
violation. 

This bill would also provide that a person engaged in the 
business of insurance who violates those provisions relating to 
unfair and deceptive acts is liable for a penalty of up to $5,000 
per day, or $55,000 per day for a willful violation. The penalty" would be assessed by the commissioner in connection with 
the, cease and desist order. 

" The bill would declare that it is to take effect immediately 
as an urgency- statute. 

Vote: %. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no . 
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SB 1363 -2-

The peopJe of the State of California do enact as follows: 

1 SECTION 1. Section 790.035 is added to the Insurance 
2 Code, to read: 
3 790.035. (a) Any person who engages in any unfair 
4 method of competition of any unfair or deceptive act or 
5 practice defined in Section 790.03 is liable to the state for 
6 a civil penalty not to exceed five thousand dollars 
7 ($5,000) for each day in which the person engaged in that 
8 act or practice, or, if the act or practice was willful, a civil 
9 penalty not to exceed fifty-five thousand dollars ($55,000) 

10 for each day in which the person engaged in that act or 
11 practice.' 
12 (b) The penalty imposed by this section shall be 
13 imposed by and determined by the commissioner as 
14 provided by Section 790.05. The penalty imposed by this 
15 section shall continue to accrue until a cease and desist 
16 order issued under Section 790.05 becomes final. 
17 SEC. -2. Section 790.05 of the Insurance Code is 
18 amended to read: 

... --...... 
-.. '" 

..... ", 

19 790.05. Whenever the commissioner shall have reason --,' 
20 to believe that ~ such person has been engaged or is 
21 engaging in this 8tB:1:e state in any unfair method of 
22 competition or any unfair or deceptive act or practice 
23 defined in Section 790.03, and that a proceeding by ffim 
24 the commissioner in -respect thereto would be to the 
25 interest of the public, he or she shall issue and serve upon, 
26 such that person an order to show cause containing a 
27 statement of the charges in that respect, a statement of 
28 that person's potentiaJ liability underSection 790.035, and 
29 a notice of a hearing thereon to be held at a time and 
30 place fixed therein, which shall not be less than 30 days 
31 after the service thereof, for the purpose of determining 

•• -c ... 
; . '~~'. ,. 
~~I.:. ... y 

32 whether the commissioner should issue an order to such ',,c--

33 that-- person to, pay the penalty imposed by Section 
34 790.035, and to cease and desist such those methods, acts :I 
35 or practices- or any of them. . . 
36 If the charges or any of them are found to be justified 
37 the commissioner shall issue and cause to be served upon 
38 such that person an order requiring such that person to 
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1 pay the penalty imposed by Section 790.035 and to cease 
2 and desist from engaging in such those 'methods, acts, or 
3 practices ftS ft&¥C bcca found to be' unfairdr 'deceptive. 
4 Such The hearing shall: be condutted in accordance 
5 with the Administrative Procedure : Act" Chapt~r •. 5 
6 (commencing at Section, 115(0) of Pirit ,,~ "t ofPfvision 3 ; 
7 of Title 2 of the Government Cdde;'and t:p.e'conullissioner 
8 shall have all the powers granted' therein.' "'" '{ :' 
9 Such The person' shall be' entitled tc{ have' such the 

10 proceedings and such' the' order reviewed PX ,ijleruis of 
11 any remedy provided by Sectiori' 1-2940,0£ thi,sccjde or by 
12 said AdIninistrative Procedure Act. " . 
13 SEC. 3. Section 790.07' of the Insurance Code is 
14 amended to read:' -', ", ' 
15 790.07. Whenever the commissioner shall have reason 
16 to believe that any person has violated a cea~e': ancl desist 
17 order issued pursuant to Section 790.05 or a court order 
18 issued pursuant to Section 790.06,' after the order has 

,19 become final, and while the order is still in effect, or has 
20 failed to pay a penalty imposed under Section 790.057 the 
21 commissioner may, after a hearing at which it is -
22 determined that the violation was committed, order that 
23 person to forfeit and pay to the State of California a sum 
24 not to exceed five thousand dollars ($5,000) plus any 
25 penalty due under Section 790.05, which may be 
26 recovered in a civil action, except that, if the violation is 
27 found to be willful, the amount of the penalty may be a 
28 sum not to exceed fifty-five thousand dollars ($55,000) 
29 plus the penalty due under Section 790.05. 
30 For any subsequent violation of the cease and desist 
31 order or of the court order or the order to pay the 
32 penalty, while ~ such the order is still in effect, the 
33 commissioner may, after hearing, suspend or revoke the 
34 license or certificate 'of, that person for a period not 
35 exce~ding' one year; provided, however, no such 
36 proceeding shall be based upon the subsequent violation 
37 unless'the same was committed or continued after the 
38 date on which the order imposing the penalty pursuant 
39 to the preceding paragraph became final. 
40 'The hearings prOvided by this section 'shall be 
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SB 1363 -4-

1 conducted in accordance with the Administrative 
2 Procedure Act, and the commissioner shall have all the 
3 powers granted therein. 
4· The person shall be entitled to have the proceedings 
5 and the order of the commissioner therein reviewed by 
6 means of any remedy provided by Section 12940 of this 
7 c9de or by said Administrative Procedure Act. 
8 SEC. 4. This act is an urgency statute necessary for 
9 the immediate preservation of the public peace, health, 

10 or safety within the meaning of Article IV of the 
11 Constitution and shall go into immediate effect. The facts 
12 constituting the necessity are: 
13 In order to effectively protect consumers from 
14 deceptive insurance practices and to ensure marketplace 
15 stability it is necessary for this act to take effect 
16 immediately. 

o 
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AMENDED IN SENATE MAY 9,1989 

SENATE BILL No. 1363 

. Introduced by Senator Robbins 

March 9, 1989 

. . 

An act to amend Sections 790.0~ 790.05 and 790.07 of, and to 
add S~ction 790.035 to, the IIl:surance· Code, relating to 
insurance, and declaring the urgency thereof, to take effect 
immediately. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1363, as amended, Robbins. Insurance: unfair 
practices. 

Under existing law, if a person engaged in the business ·of 
insurarice violates certain statutory provisions declaring 
certain acts to be unfair and deceptive acts and practices, the 

. Insurance Commissioner may issue an order to show cause, 
and hold a hearing to determine whether the commissioner 
should order the person to cease ahd desist. Under existing 
law, a person engaged in the business of insurance. is liable for 
a penalty not to exceed' $5,000 for a violation of the order, 

. except that the penalty may not exceed $55,000 for a Willful 
violation. . 

. This bill would also provide that a person engaged in the 
business of insurance who violates those .provisions relating to 
unfair and deceptive acts is liable for a penalty of up to $5,000 
~ S:ay $1,000 for each act, or $05,000 ~ S:ay $5,000 for a 
willful v~olation for each act. The penalty would be assessed 
by the commissioner in connection with the cease and desist 
order. A failure to pay the penalty would constitute a 
violation of the cease and desist order. 

The bill would declare that it is to take effect immediately. 
as an urgency statute. 

Vote: %. Appropriation: no. Fiscal committee: yes.· 



SB 1363 -2-

State-mandate~ local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 790.035 is added to the Insurance 
2 Code, to read: 
3 790.035. (a) Any person who engages in any unfair 
4 method of competition of any unfair or deceptive act or 
5 practice defined in Section 790.03 is liable to the state for 
6 a civil penalty not to exceed ftYe one thousand dollars 
7 ($5,000) fer each ~ ffi TNmch -Hte pe:fson engaged 1ft ~ 
8 ftet & pt'aetice, ei=; if ~ ~ er pt'aetic9 was willful, ft etYil 
9 penalty ftet teeJfceed fifty/five thousand dollaFs ($85,000) 

10 . fey each ~ ffi which .ffte pCt'son engaged ffi ~ ~ er 
11 Intactice. ($1,000) for each act, or, if the act or practice 
12 was willful, a civil penalty not to exceed five thousand 
13 dollars ($5,000) for each act. 
14 (b) The penalty imposed by this section shall be 
15 imposed by and determined by the commissioner as 
16 provided by Section 790.05. The penalty imposed by this 
17 section shall continue to accrue until a cease and desist 
18· . order issued under Section 790.05 becomes final. 
19 SEC. 2. Section 790.05 of the Insurance Code is 
20 amended to read: ' 
21 .. 790.05. Whenever the commissioner shall have reason 

, \ 

22 to believe that such person has been engaged or is 
23 engaging in this state in any unfair method of 
24 competition' or any unfair or deceptive act or practice 
25 defined in Section 790.03, and that a proceeding by the 
26 commissioner in respect thereto would be to the interest 
27 of the public" he or she shall issue and serve upon that 
28 person an order to show cause .containing a statement of 
29,the charges in that respect, a statement of that person's 
30 'potential liability . under Section 790.035, and a notice of 
31 a hearing thereon to be held at a time and place fixed 
32 therein, which shall not be less, than 30 days after the 
33 servic'e thereof, for the purpose of determining whether 
34 the commissioner should issue an order to that person to, 
35 pay the penalty imposed by Section 790.035, and to cease 
36 and desist those methods, acts, or practices or any of 
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1 them. 
2· .. If the charges or any. of them are found to be justified 
3 the commissioner shall issue and cause to be served upon 
4 that person an order requiring that person to pay the 
5 penalty imposed by Section 790.035 and to cease and 
6 desist from engaging in those methods, acts, or practices 
7 found to be unfair or deceptive.· 
8 The hearing shall be conducted in accordance with the 
9 Administrative Procedure Act, Chapter 5 (commencing 

10 at Section 115(0) of Part 1 of Division 3 of Title 2 of the 
11 Governrnent Code, and the commissioner shall have all 
12 the powers granted therein. 
13 The person· shall be e·ntitled to have the proceedings 
14 and the order .reviewed by means 6f any remedy 
15 provided by Section 12940 of this code or by StHe the 
16 Administrative Procedure Act. . . 
17 SEC. 3. . Section 790.07 of the Insurance Code is 
18 amended to read: 
19 790.07. Whenever the commissioner shall have reason 
20 to believe that any person has violated a ·cease and desist 
21 order issued pursuant to Section 790;05 or a court order 
22 issued pursuant to Section 790.06, after· the order has 
23 become final, and while the order is still in effect, er flfts 
24 failed ffi t*lY ft penftlty imposed 1:Hldef' Section 79R05, ~ 
25 the commissioner may, after a hearing at which it is 
26 determined that the· violation was conunitted; order that 
27 person to forfeit and pay to the State of California a Stu:l 

28 not to exceed five thousand dollars ($5,000) plus any 
29 penalty due under. Section 790.05, which may be 
30 recovered in a civil action, except that, if the violation is 
31 found to be willful, the amount of the penalty may be a 
32 sum not to exceed fifty·five thousand dollars ($55,000) 
33 plus the penalty due under Section 790.05. 
34 For theplJ.rposes of this section, the faillI:re to pay any 
35 penalty imposed pursuant to Section 790.035 which has 
36 become final shall constitute a violation of the cease and 
37 desist order.· 
38 For any subsequent violation of the cease and desist 
39 order or of the court order or the order to pay . the 

.' 40 penalty,·. while the order is still in effect, the 
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1 commissioner may, after hearing, suspend or revoke.the 
2 license or certificate of that person for a period not 
3 exceeding one year; provided, however, no such 
4 proceeding shall be based upon the subsequent violation 
5 unless the same was conlmitted or continued after the 
6 date on which the order imposing the penalty pursuant 
7 to the preceding paragraph became final. .. 
8 The hearings provided by this section shall be 
9· conducted in accordance with the Administrative 

10 :f>rocedure Act, and the commissioner shall have all the 
11 powers granted' therein .. 
12 The person shall be entitled to have the. proceedings 
13 and . the order of the commissioner therein reviewed by . 
14 . means of any remedy provided by Section 12940 ef tffis 
15 e()de er By Sftffi or by the Administrative Procedure Act. 
16 SEC. 4. This act is an urgency statute necessary for 
17 the immediate preservation of the public peace, health, 
18 or safety within the meaning of Article IV of the 

·19 Constitution and shall go into immediate effect. The facts 
20 .. constituting the necessity are: 

, 21 .' In order' to effectively protect consumers from 
22 deceptive insurance practices and to ensure marketplace 
23 stability . it . is necessary for this act to take effect 
24 immediately . . 

o 

98 . 130 
/ 

'" . ,---~ --- -_ .. -

':J' 
~ .... . 

l.:: .••. 

:"~~, 
)/ 

~~ 

tJ 



. '" 

AMENDED IN ASSEMBLY JUNE 20,1989 

AMENDED IN SENATE MAY 9, 1989 

SENATE BILL No. 1363 

Introduced by Senator Robbins 

March 9, 1989 

An act to amend Sections 790,05 and 790.07 of, and to add 
Section 790.035 to, the Insurance Code, relating to insurance, 
and declaring the urgency thereof, to take effect 
immediately. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1363, as amended, Robbins. Insurance: unfair 
practices. 

Under existing law, if a person engaged in the business of 
insurance violates certain statutory provisions declaring 
certain acts to be unfair and deceptive acts and practices, the 
Insurance Commissioner may issue an order to show cause, 
and hold· a hearing to determine whether the commissioner 
should order the person to cease and desist. Under existing 
law, a person engaged in the business of insurance is liable for 
a penalty not to exceed $5,000 for a violation of the order, 
except that the penalty may not exceed $55,000 for a willful 
violation. 

This bill would also provide that a person engaged in the 
business of insurance who violates those provisions relating to 
unfair and deceptive acts is liable for a penalty of up to $1,000 
for each act, .. or $5,000 for a willful violation for each act. The 
penalty would be assessed by the commissioner in connection 
with the cease and desist order. A failure to pay the penalty 
would constitute a violation of the cease and desist order. 

The bill would declare that it is to take effect immediately 
as an urgency statute . 
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SB 1363 -2-

Vote: %. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 790.035 is added to the Insurance 
2. Code, to read: 
3 ' 790.035. (a) Any person who engages in any unfair 
4 . method of competition at or arty unfair or deceptive act 
5 or practice defined in Section 790.03 is liable to the.state 
6 for a civil penalty not to exceed one thousand dollars 
7 ($1,000) for each act, or, if the act or practice was willful, 
8 a civil penalty not to exceed five thousand dollars 
9 ($5,000) for each act. 

10 (b) The penalty imposed by this section shall be 
1 J imposed by and determined by the commissioner as 
12 provided by Section 790.05. The penalty imposed by this 
13 section shall continue to accrue until a cease and desist 
14 order issued under Section 790.05 becomes fmal effective 
15 and appealable by means oE any remedy provided by 
16' Section 12940 or by Chapter 5 (commencing with Section 
17' 11500) oEPart 1 ofDivision30ETitle2oEthe Government 
18 Code. 
19 SEC. 2., Section 790.05 of the Insurance Code is 
20 amended to read: 
21 790.05. Whenever the commissioner shall have reason 
22 to believe that such person has been engaged or is 
23 engaging in this state in any unfair method of 
24 competition or any unfair or deceptive act or practice, 
25 defined in Section 790.03, and that a proceeding py the 
26 commissioner in respect thereto would be to the interest 
27 of the public, he or she shall issue and serve upon that 
28 person an order to show cause containing a statement of 
29 the charges in that respect, a statement of that person's 
30 potential liability under Section 790.035, and a notice of 
31 a hearing thereon to be held at a time and place fixed 
32 'therein, which shall not be less than 30 days after the 
33 service thereof, for the purpose of determining whether 
34 the commissioher should issue an order to that person to, 
35 pay the penalty imposed by Section 790.035, and to cease 
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1 and desist those methods, acts, or practices or any of 
2 them. 
3 If the charges or any of them are found to be justified 
4 the commissioner shall issue and cause' to be served upon 
5 that person an order requiring that person to pay the 
6 penalty imposed by Section 790.035 and to cease and 
7 desist from engaging in those methods, acts, or practices 
8 found to be unfair or deceptive. 
9 The hearing shall be conducted in accordance with the 

10 Administrative Procedure Act, Chapter 5 (commencing 
11 at Section 11500) of Part 1 of Division 3 of Title 2 of the 
12 Government Code, and the' commissioner shall have all 
13 the powers granted therein. 
14 The person shall be entitled to have the proceedings 
15 and the order reviewed by means of any remedy 
16 provided by Section 12940 of this code or by the 
17 Administrative Procedure Act. 

-'-18 'SEC. 3. Section 790.07 of the Insurance Code is 
19 amended to read: 
20 790.07. Whenever the commissioner shall have reason 
21 to believe that any person has violated a c,ease and desist 
22 order issued pursuant to Section 790.05 or a court order 
23 issued pursuant to Section 790.06, after the order has 
24 . become final, and while the order is still in effect, the 
25 commissioner may, after a hearing at which it is 

. 26 determined that the violation was committed, order that 
27 person to forfeit and pay to the State of California a sum 

, 28 not to exceed five thousand dollars ($5,000) plus any 
29 penalty due under Section 790.05, which may be 
30 recovered in a civil action, except that, if the violation is 
31 found to be willful, the amount of the penalty maybe a 
32 sum not to exceed fifty~five thous~nd dollars ($55,000) 
33 plus the penalty due under Section 790.05. 
34 For the purposes of this section, the failure to pay any 
35 penalty imposed pursuant to Section 790.035 which' has 
36 become -final shall constitute a violation of the cease and 

,37 desist order. 
38 For any subsequent violation of the cease and desist 
39 order or of the court order or the order to pay the 
40 . penalty, while the order is still in effect, the 

97 no 
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SB 1363 -4-

1 commissioner may, after hearing, suspend or revoke the 
2 license or certificate of that person for a period not 
3 exceeding· one year; provided, however, no such 
4 proceeding shall be based upon the subsequent violation 
5 unless the same was committed or continued after the 
6 date on which the order imposing the penalty pursuant 
7 to the preceding paragraph became final. 
8 The hearings provided by this section shall be 
9 conducted in accordance with the Administrative 

10 P~ocedure Act, and the commissioner shall have all the 
11 powers granted therein. 
12 The person shall be entitled to have the proceedings 
13 and the order of the commissioner therein reviewed by 
14 means of any remedy provided by Section 12940 or by the 
15 Administrative Procedure Act. 
16 SEC. 4. This act is an urgency statute necessary for 
17 the immediate preservation of the public peace, health, 
18 or safety within the meaning of Article IV of the 
19 Constitution and shall go into immediate effect. The facts 
20 constituting the necessity are: 
21 In order ·to effectively protect consumers from 
22 deceptive insurance practices and to ensure marketplace 
23 stability it is necessary for this act to take effect 
24 immediately. 

o 

97 120 

. "';-'~~:~'. 
"-:' ... ,.y. 

;:~t':~r: 

···~·3~ 

.. _- --- - .... - ..... 



.'. 

... 
. .. 

-.~ .. 

AMENDED IN ASSEMBLY JULY 6,1989 
AMENDED IN ASSEMBLY JUNE 20,1989 

AMENDED IN SENATE MAY 9, 1989 

SENATE BILL No. 1363 

Introduced by Senator Robbins 

March 9, 1989. 

An act to amend Sections 790.05 and 790.07 of, and to add Section 790.035. to, the Insurance Code, .relating to insurance, and declaring the urgency . thereof, to take effect 
immediately. 

. LEGISLATIVE COUNSEL'S DIGEST 
SB 1363, as amended, Robbins. Insurance: unfair 

practices. 
Under existing law, if a person engaged in the business of insurance violates certain statutory provisions declaring 

certain acts to be unfair and deceptive acts and practices, the Insurance Commissioner may issue an order to show cause, 
and hold a hearing to determine whether the commissioner should order the person to cease and desist. Under existing 
law, a person engaged in the business of insurance is liable for 
a penalty not to exceed $5,000 for a violation of the order, except that the penalty may not exceed $55,000 for a willful 
violation... . 

This bill would also provide that a person engaged in the business of insurance who violates those provisions relating to unfair and deceptive acts is liable for a penalty of up to $1,000 for each act, or $5,000 for a willful violation for each act. The penalty would be assessed by the commissioner in connection with the cease anddesist'order. A failure to pay the penalty would constitute a violation of the cease and desist order. 
The bill wo~ld declare that it is to take effect immediately 
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as an urgency statute. 
Vote: %. Appropriation: no. Fiscal committee: yes. 

State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 790.035 is added to the Insurance 
2 Code, to read: 
3 790.035. (a) Any person who engages in any unfair 
4 method of competition or any unfair or deceptive act or 
5 practice defined in Section 790.03 is liable to the state for 
6· a civil penalty not to exceed one thousand dollars ($1,000) 
7 for each act, or, if the act- or practice was willful, a civil 
8 penalty not to exceed five thousand dollars ($5,000) for 
9 each act. 

10 (b) The penalty imposed by this section shall be 
11 imposed by and determined by the commissioner as 
12 pFo"Aded ey Section 790.06. ~ pena*Y imposed ~ this 
13 sectiOH: shall continHC ~ aeCFue Ufltil ft eea:se ftft€l aesist 
14 oTdeF issued undeF Section 790.06 eecomes effccH:ve ftftE!. 
15 appealable ~ moans ef ftftY :remedy pFoTrided ~ Section 
16 19940 e¥ ~ Chapter e (coHlfileftcing vtith Section 11600) 
17 at Pttft .J. at Diyision ~ ef Title Q ef the Co¥emffient Code. 
18 provided by Section 790.05. The penalty imposed by this 
19 section is appealable by means. of any remedy provided 
20 by Section 12940 or by Chapter 5 (commencing with 
21 Section 11500) of Part 1 of Division 3 of Title 2 of the 
22 Government Code. 
23 SEC. 2. Section 790.05 of the Insurance Code is 
24 amended to read: 
25 790.05. Whenever the commissioner shall have reason 
26 to believe that such person has been engaged or is 
27 engaging in this state· in any unfair method of 
28 . competition or any unfair or deceptive act or practice 
29 defined in Section 790.03, and that a proceeding by the 
30 commissioner in respect thereto would be to the interest 
31 of the public, he or 'she shall issue and serve upon that 
32 person an order to show cause containing a statement of 
33 the charges in that respect, a statement of that person's 
34 potential liability under Section 790.035, and a notice of 
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1 a hearing thereon to be held at a time and place fixed 
2 therein, which shall not be less than 30 days after the 
3 service thereof, for the purpose of determining whether 
4 the commissioner should issue an order to that person to, 
5 pay the penalty imposed by Section 790.035, and to cease 
6 and desist those methods, acts, or practices or any of 
7 them. 
8 If the charges or any of them are found to be justified 
9 the commissioner shall issue and cause to be served upon 

10 that person an order requiring that person to pay the 
11 penalty imposed by Section 790.035 and to cease and 
12 desist ,from engaging in those methods, acts, or practices 
13 found to be unfair or deceptive. 
14 The hearing shall be conducted in accordance with the 
15 Administrative Procedure Act, Chapter 5 (commencing 
16 at Section 11500) of Part 1 of Division 3 of Title 2 of the 
17 Government Code, and the commissioner shall have all 
18 the powers granted therein. 
19 The person shall be entitled to have the proceedings 
20 and the order reviewed by means of any remedy 
21 provided by Section 12940 of this code or by the 
22 Administrative Procedure Act. 
23 SEC. 3. Section 790.07 of the Insurance Code is 
24 amended to read: 
25 790.07. Whenever the commissioner shall have reason 
26 to believe that any person has viqlated a cease and desist 
27 order issued pursuant to Section 790.05 or a court order 
28 issued pursuant to Section 790.06, after the order has 
29 become final, and while the order is still in effect, the 
30 commissioner may, after a hearing at which it is 
31 determined that the violation was committed, order that 
32 person to forfeit and pay to the State of California a sum 
33 -not to exceed five thousand dollars ($5,000) plus any 
34 penalty due under Section 790.05, which may be 
35 recovered in a civil action, except that, if the violation is 
36 found to be willful, the amount of the penalty may be a 
37 sum not to exceed fifty-five thousand dollars ($55,000) 
38 plus the penalty due under Section 790.05. 
39 For the purposes of this section, the failure to pay any 

. " .' 40 penalty imposed pursuant to Section 790.035 which has 
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1 become final shall constitute a violation of the cease and ,2 desist order. 
3 For any subsequent violation of the cease and desist 4 order or of the court order or the oider to pay the 
5 penalty, while the order is still in effect, the 6 commissioner may, after hearing, suspend or revoke the 
7 license or certificate of that person for a period not 8 exceeding one year; provided, however, no such 
9 proceeding shall be based upon the subsequent violation 10 unless the same was committed or continued after the 11 date on which the order imposing the penalty pursuant" 12 to the preceding paragraph became final. 

13 The hearings provided by this section shall be 14 conducted in accordance with" the Administrative 15 Procedure Act, and the commissioner shall have all the 
16 powers granted therein. 
17 The person shall be entitled to have the proceedings 18 and the order of the commissioner therein reviewed by 19 means of any remedy provided by Section 12940 or by the 20 Administrative Procedure Act. " 
21 SEC. 4. This act is an urgency statute necessary for 22 the immediate preservation of the public peace, health, 23 or safety within the meaning of Article IV of the 24 Constitution and shall go into immediate effect. The facts 25 constituting the necessity are: 
26 In order to effectively protect consumers from 27 deceptive insurance practices and to en'sure marketplace "28 ,stability it is necessary for this act to take effect 29 immediately. 

o 
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AMENDED IN ASSEMBLY JULY 17,1989 
AMENDED IN ASSEMBLY JULY 6, 1989 

AMENDED. IN ASSEMBLY JUNE 20,1989 
AMENDED IN SENATE MAY 9, 1989 

SENATE BILL No. 1363 

Introduced by Senator Robbins 

March 9, 1989 

An act to amend Sections 790.05 and 790 . .07 of, and to add 
Section 790.035 to, the Insurance Code, relating to insurance, and declaring the urgency thereof, to' take" effect· ... immediately. 

LEGISLATIVE COUNSEL'S DIGEST 
SB 1363, as amended, Robbins.· Insurance: unfair practices. , Under existing law, if a person engaged in the business of insurance' violates certain' statutory provisions declaring' 

certain acts to be unfair and deceptive acts and practices, the Insurance Commissioner may issue an order to show cause, ' and hold a hearing to determine whether the commissioner 
should order the person to cease and desist. Under existing law, a person engaged in the business of insurance is liable for a penalty not to exceed $5,000 for a violation of the order, 
except that the penalty may not exceed $55,000 for a willful 
violation. 

This bill would also provide that a person engaged -in the business of insurance who violates those provisions relating to unfair and deceptive acts is liable for a penalty of up to $1,000 $5,000 for each act, or $6,000 $10,000 for a willful violation for· each act. The penalty would he assessed by the commissioner , in connection with the cease and desist order. A failure to pay 
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the penalty would constitute a violation of the cease and desist .~ 
order. 

The bill would declare that it is to take effect inunediately 
as. an urgency st~tute. 

Vote: %. Appropriation: no. Fiscal committee: yes. 
State-mandated local' program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 790.035 is added to the Insurance 
2 Code~ to read: 
3 790.035. (a) Any person who engages in any unfair 
4 method of competition or any unfair or deceptive act or 
5 practice defined in Section 790.03 is liable to the state for 
6 a:eiYilpcnaltynettecJfcccdeaethousand dollars ($1,000) 

'7 a civil penalty to be fixed by the commissioner, not to 
8 exceed five thousand dollars ($5,000) for each act~ or, if 
9 the act or practice was willful, a civil penalty not to 

10 exceed fWe thousand dollttFs ($6,000) ten thousand 
II. dollars ($10,000) for each act. 
12 (b) The penalty imposed by this section shall be 
13 imposed by and detennined by the commissioner as 
14 provided by Section 790.05. The penalty imposed by this 
15 section is appealable by means of any remedy provided 
16 by Section 12940 or by Chapter 5 (commencing with 
17 Section 11500) of Part 1 of Division 3 of Title 2 of the 
18 Government C·ode. 
19 SEC. 2. Section 790.05 of the Insurance Code is 
20 amended to read: 
21 790.05. Whenever the commissioner shall have reason 
22 to believe that such person has been engaged or is 
23 engaging in this state in any unfair method of 
24 competition or any unfair or deceptive act or practice 
25 defined in Section 790.03, and that a proceeding by the 
26 commissioner in respect thereto would be to the·interest 
27 of the -public, he or she shall issue and serve upon that 
28 person an order to show cause contaiiling a statement of 
29 the charges in that respect, a statement of that person's 
30 potential liability under Section 790.035; and a notice of 
31 a hearing thereon to be held at a time and place fixed 
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1 therein, which shall not be less than 30 days after the 
2 service thereof, for the purpose of determining whether 
3 the commissioner should issue an order to that person to, 
4 pay the penalty imposed by Section 790.035, and to cease 
5 and desist those methods, acts, or practices or any of 
6 them. 
7 If the charges or any of them are found to be justified 
8 the commissioner shall issue and cause to be served upon 
9 that person an order requiring that person to pay the 

10 penalty imposed by Section 790.035 and to cease and 
11 desist from engaging in those methods, acts, or practices 
12 found to be unfair or deceptive. 
13 The hearing shall be conducted in accordance with the 
14 Administrative Procedure Act, Chapter 5 (commencing 
15 at Section 115(0) of Part 1 of Division 3 of Title 2· of the 
16 Government Code, and the commissioner shall have all 
17 the powers granted therein. 
18 The person shall be entitled to have the proceedings 
19 and the order reviewed by means of any remedy 
20 provided by Section 12940 of this code or by the 

. 21 Administrative Procedure Act. 
22 SEC. 3. Section 790.07 of the Insurance Code is 
23· amended to read: 
24 790.07. Whenever the commissioner shall have reason 
25 to believe that any person has violated a cease and desist 
26 order issued pursuant to Section 790.05 or a court order 
27 issued pursuant to Section 790.06, after the order has 
28 become fmal, and while the order is still in effect, the 
29 commissioner may, after a hearing at which it is 
30 determined that the violation was committed, order that 
31 person to forfeit and pay to the State of California a sum 
32 not to exceed five thousand dollars ($5,000) plus any 
33 penalty . due under Section 790.05, which. may be' 
34 recovered in a civil action, except that, if the violation is 
35 found to be willful, the amount of the penalty may be a 
36 swn not to exceed fifty-five thousand dollars ($55,000) 
37 plus the penalty due under Section 790.05. 
38 For the purposes of this section, the failure to pay any 
39 penalty imposed pursuant to Section 790.035 which has 

. 40 become final shall constitute a violation of the cease and 
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desist order .":::y 

For any subsequent violation of the cease and desist 
order or of the court order or the order to pay the 
penalty, while the order is still 'in effect, the 
commissioner may, after hearing, suspend or revoke the 
license or certificate of that person for a period not 
exceeding one year; provided,however, no such 
proceeding shall be based upon the subsequent violation 
unless the same was committed or continued after the 
date on which the order imposing the penalty pursuant 
to the preceding paragraph became final. 

The hearings prOvided by this section shall be 
conducted in accordance with the Administrative 
Procedure Act, and the commissioner shall have all the 
powers granted therein. 

The person shall be entitled to have the proceedings 
and the order of the commissioner therein reviewed by 
means of any remedy provided by Section 12940 or by the 
Administrative Procedure Act. 

SEC. 4. This act is an urgency statute necessary for 
the immediate preservation of the public peace, health, 
or safety within the meaning of Article IV of the 
Constitution and shall go into immediate effect. The facts 

I~ 
':~Jj; 

::.~'''''';:. 
.' .... ~" 

constituting the necessity are: . .-> 
In order to effectively ·protect consumers from 

deceptive insurance practices and to ensure marketplace 
stability it is necessary for this act to take effect 
immediately. 

. .:." 

o 
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AMENDED IN ASSEMBLY SEPTEMBER 11, 1989 
AMENDED IN ASSEMBLY JULY 17, 1989 

. AMENDED IN ASSEMBLY JULY 6,1989 
AMENDED IN ASSEMBLY JUNE 20,.1989 

AMENDED IN SENATE MAY 9, 1989 

SENATE BILL No. 1363 

Introduced by Senator Robbins 

March 9, 1989 

An act to amend Sections 790.05 and 790.07 of, and to add Section 790.035 to, the Insurance Code, relating to insurance, and declaring the urgency thereof, to take effect 
inunediately. 

LEGISLATIVE COUNSEVS DIGEST 
SB 1363, as . amended, Robbins. Insurance: unfair 

practices. 
Under existing law, if a person engaged in the business of 

insurance violates certain statutory provisions declaring 
certain acts to be unfair and deceptive acts and practices, the Insurance Commissioner may issue an order to show cause, 
and hold a hearing to determine whether the conunissioner should order the person to cease and desist. Under existing 
law, a person engaged in the business of insurance is liable for 
a penalty not to exceed $5,000 for a violation of the order, except that the penalty may not exceed $55,000 for a willful violation. -.. 

This bill would also provide that a person engaged in the b:usiness of insurance who violates those provisions relating to unfair and deceptive acts is liable for a penalty of up to $5,000 for each act, or $10,000 for a willful violation for each act. The penalty woUld be assessed by the commissioner in connection 
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with the cease and desist order. A failure to pay the penalty 
would constitute a violation of the 'cease and desist order. 

The bill would declare that it is to take effect immediately 
as an urgency statute. 

Vote: %. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people. of the State of California do enact as follows: 

1 SECTION 1. Section 790.035 is added to the Insurance 
2 Code, to read: 
3 ·790.035. (a) Any person who engages in any unfair 
4 method of competition or any unfair or deceptive act or 
5 practice defined in Section 790.03 is liable to the state for 
6 a civil penalty to be fixed by the commissioner, not to 
7 exceed five thousand dollars ($5,000) for each act, or, if 
8 the act or practice was willful, a civil penalty not to 
9 exceed ten thousand dollars ($10,000) for each act. The 

10 commissioner shall have the discretion to establish what 
11 constitutes an act. However, when the issuance, 
12 ainendment, or serviCing of a policy or endorsement is 
13 inadvertent, all of those acts shall be a single act for the 
14 purpose of this section. 
15 " (b) The penalty imposed by this section shall be 
16 . imposed by· and determined. by the commissioner as 
17 provided by Section 790.05. The penalty imposed by this 
18 section is appealable 'by means of any remedy provided 
19 by Section 12940 or by Chapter 5 (commencing with 
20 Section 115(0) of Part 1 of Divisipn 3 .of Title 2 of the 
21 Government Code. 
22. . SEC .. 2. Section· 790.05 .of the Insurance Code is 
23 amended to read: 
24 . 790.05. Whenever the commissioner shall have reason 
25 to believe that such .person has been engaged . or is 
26' eng~ging in ·this state in any unfair method of 
27 competition or any unfair or deceptive act or practice 
28 defined in Section 790.03, and that a proce~ding by the 

·29 commissioner in respect thereto would be to the interest 
30 of the public, he or she shall issue and serve upon that 
31 'person an order to show cause containing a statement of 
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\ the charges in that respect, a statement of that person's 

potential liability under Section 790.035, and a notice of 
a hearing thereon to be held at a time and place fixed 
therein, which shall not be less than 30, days after the 
service thereof, for the purpose of determining whether 
the commissioner should issue an order to that person to, 
pay the penalty imposed by Section ' 790.035, and to cease 
and desist those methods, acts, or practices or any of 
them. 

If the charges or any of them are found to be justified 
the commissioner shall issue and cause to be served upon 
that person an order requiring that person to pay, the 
penalty imposed by Section 790.035 and to cease 'and 
desist from engaging in those methods, acts, or practices 
found to be unfair or deceptive,. 

The hearing shall be conducted,in accordance with the 
Administrative Procedure:Act, Chapter 5 (commencing 
at Section 11500) of Part 1 of Division 3 of Title ,2 of the 
Government Code, and the commissioner'shall have all 
the powers granted therein. ' 

The person shall be entitled to have the proceedings 
and the order reviewed by means of any remedy 
provided by Section 12940 of this code or by the 
Administrative Procedure Act. 

SEC. 3. Section 790.07 of the Insurance Code is 
amended to read: 

790.07. Whenever the cominissioner shall have reason 
to believe that any person has violated a cease and desist 
order issued pursuant to Section 790.05 or a court order' 
issued pursuant to Section 790~06, after the order. has 
become final, and while the order is 'stillin effect, the 
commissioner may, after a hearing at which it is 
determined that the violation was committed, order that 
person to forfeit and pay to the State of California a sum 
not to exceed five thousand dollars' ($5,000) plus any' penalty -due under Section 790.05, which may be 
recovered i:p. a civil action, except that, if the violation is 
found to be willful, the amount of the penalty may be a 
suni not to exceed fifty-five thousand dollars ($55,000) 
plus the penalty due under Section 790.05 . 
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1 . For the purposes of this section, the failure to pay any 
2 penalty imposed pursuant to Section 790.035 which has 
3 become final shall constitute a violation of the cease and 
4 desist order. 
5 For any subsequent' violation ()f the cease and desist 

··0···0,·' i.<:· ::-; 
.. ~ ~ ... 

6 order or of the court order or the order to pay the .'~,' 
7 penalty, while the order is still in effect, the '~:;i$: 
8 commissioner may, after hearing, suspend or revoke the 
9 license or certificate of that person for a period not 

10 exceeding one year; prOVided, however, no such 
11 . proceeding' shall be based upon the subsequent violation 
12 unless the same was committed or continued after. the 
13 date on which the order imposing the penalty pursuant 
14 to the preceding paragraph became final. 
15 The hearings pro~ded by this section shall be 
16 conducted in accordance with the Administrative 
17 Procedure Act, and the commissioner shall have all the 
18 powers granted therein. 
19 The person shall be entitled to have the proceedings <:<~~, 
20 and the order of the commissioner therein reviewed by «.,) 
21 means of any remedy provided by Section 12940 or by the 
22' Administrative Procedure Act. 
23 SEC. 4. This act is an 'urgency statute necessary for 
24 the immediate preservation of the public peace, health, .:' .~:,. 
25 or safety within . the meaning of Article IV of the :~:.,~;,} 
26 Constitution and shall go into immediate effect. The facts 
27 constituting· the necessity are: . 
28 In order . to effectively protect consumers from 
29 ·deceptive insurance practices and to ensure. marketplace 
30, stability it is necessary for this act to take effect 
31 immediately. 

o 
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limited to, services furnished in connection with the repair, 
alteration, or improvement of residential premises, or services 
furnished in connection with the sale or repair of goods as defined 
in Section 1802.1. and courses of instruction, regardless of the purpose 
for which they are taken, but does not include the services of 
attorneys, real estate brokers and salesmen, securities dealers or 
investment counselors, physicians, optometrists, or dentists, nor 
financial services offered by banks, savings institutions, credit unions, 
industrial loan cOlnpanies, personal property brokers, consumer 
finance lenders, or commercial finance lenders, organized pursuant 
to state or federal law , which are not connected with the sale of goods 
or services, as defined herein, nor the sale of insurance which is not 
connected with the sale of goods or services as defined herein, nor 
services in connection with the sale or installation of mobilehomes or 
of goods sold with a mobilehome if either are sold or installed under 
a contract subject to Section 18036.5 of the Health and Safety Code, 
nor services for which the tariffs, rates, charges. costs, or expenses, 
including in each instance the time sale price, is required by law to 
be filed with and approved by the federal government or any official, 
department, division, commission, or agency of the United States or 
of the State of California. 

(e) "Business day" means any calendar day except Sunday, or the 
following business holidays: New Year's Day, Washington's Birthday, 
Memorial Day, Independence Day, Labor Day, Columbus Day, 
Veterans' Day, Thanksgiving Day, and Christmas Day. 

SEC. 6. This act is declaratory of existing law with respect to 
contracts made at seminars held at locations other than appropriate 
trade premises, as defined in subdivision (b) of Section 1689.5 of the 
Civil Code. 

CHAPTER 725 

An act to amend Sections 790.05 and 790.07 of, and to add Section 
790.035 to, the Insurance Code, relating to insurance, and declaring 
the urgency thereof, to take effect immediately. 

[Approved by Governor September 24. 1989 FlIed WIth 
Secretary of State September 25, 1989] 

The people of the State of California do enact as follows: 

SECTION 1. Section 790.035 is added to the Insurance Code, to 
read: 

790.035. (a) Any person who engages in any unfair method of 
competition or any unfair or deceptive act or practice defined in 
Section 790.03 is liable to the state for a civil penalty to be fixed by 
the commissioner, not to exceed five thousand dollars ($5,000) for 
each act, or, if the act or practice was willful, a civil penalty not to 
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exceed ten thousand dollars ($10,000) for each act. The 
commissioner shall have the discretion to establish what constitutes 
an act. However, when the issuance, amendment, or servicing of a 
policy or endorsement is inadvertent, all of those acts shall be a single 
act for the purpose of this section. 

(b) The penalty imposed by this section shall be imposed by and 
determined by the commissioner as provided by Section 790.05. The 
penalty imposed by this section is appealable by means of any 
remedy provided by Section 12940 or by Chapter 5 (commencing 
with Section 115(0) of Part 1 of Division 3 of Title 2 of the 
Government Code. 

SEC. 2. Section 790.05 of the Insurance Code is amended to read: 
790.05. Whenever the commissioner shall have reason to believe 

that such person has been engaged or is engaging ip this state in any 
unfair method of competition or any unfair or deceptive act or 
practice defined in Section 790.03, and that a proceeding by the 
commissioner in respect thereto would be to the interest of the 
public, he or she shall issue and serve upon tha't person an order to 
show cause containing a statement of the charges in that respect, a 
statement of that person's potential liability under Section 790.035, 
and a notice of a hearing thereon to be held at a time and place fixed 
therein, which shall not be less than 30 days after the service thereof, 
for the purpose of determining whether the commissioner should 
issue an order to that person to, pay the penalty imposed by Section 
790.035, and to cease and desist those methods, acts, or practices or 
any of them. 

If the charges or any of them are found to be justified the 
commissioner shall issue and cause to be served upon that person an 
order requiring that person to pay the penalty ,imposed by Section 
790.035 and to cease and desist from engaging in those methods, acts, 
or practices found to be unfair or deceptive. 

The hearing shall be conducted in accordance with the 
Administrative Procedure Act, Chapter 5 (commencing at Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code, and 
the commissioner shall have all the powers granted therein. 

The person shall be entitled to have the proceedings and the order 
reviewed by means of any remedy provided by Section 12940 of this 
code or by the Administrative Procedure Act. 

SEC. 3. Section 790.07 of the Insurance Code is amended to read: 
790.07. Whenever the commissioner shall have reason to believe 

that any person has violated a cease and desist order issued pursuant 
to Section 790.05 or a court order issued pursuant to Section 790.06, 
after the order has become final, and while the order is still in effect, 
the commissioner may, after a hearing at which it is determined that 
the violation was committed, order that person to forfeit and pay to 
the State of California a sum not to exceed five thousand dollars 
($5,000) plus any penalty due under Section 790.05, which may be 
recovered in a civil action, except that, if the violation is found to be 
willful, the amount of the penalty may be a sum not to exceed 
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fifty-five thousand dollars ($55,000) plus the penalty due under 
Section 790.05. 

For the purposes of this section, the failure to pay any penalty 
imposed pursuant to Section 790.035 which has become final shall 
constitute a violation of the cease and desist order. 

For any subsequent violation of the cease and desist order or of the 
court order or the order to pay the penalty, while the order is still 
in effect, the commissioner may, after hearing, suspend or revoke the 
license or certificate of that person for a period not exceeding one 
year; provided, however, no such proceeding shall be based upon the 
subsequent violation unless the same was committed or continued 
after the date on which the order imposing the penalty pursuant to 
the preceding paragraph became final. 

The hearings provided by this section shall be conducted in 
accordance with the Administrative Procedure Act, and the 
commissioner shall have all the powers granted therein. 

The person shall be entitled to have the proceedings and the order 
of the commissioner therein reviewed by means of· any remedy 
provided by Section 12940 or by the Administrative Procedure Act. 

SEC. 4. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity are: 

In order to effectively protect consumers from deceptive 
insurance practices and to ensure marketplace stability it is 
necessary for this act to take effect immediately. 

CHAPTER 726 

An act to amend Sections 1858.1, 1858.3, and 1859.1 of, and to add 
Section 1858.07 to, the Insurance Code, relating to insurance, and 
declaring the urgency thereof, to take effect immediately. 

[Approved by Governor September 24, 1989 Filed with 
Secretary of State September 25, 1989 ) 

The people of the State of California do enact as follows: 

SECTION 1. Section 1858.07 is added to the Insurance Code, to 
read: 

1858.07. (a) Any person who uses any rate, rating plan, or rating 
system in violation of this chapter is liable to the state for a civil 
penalty not to exceed five thousand dollars ($5,000) for each act, or, 
if the act or practice was willful, a civil penalty not to exceed ten 
thousand dollars ($lO,OOO) for each act. The commissioner shall have 
the discretion to establish what constitutes an act. However, when 
the issuance, amendment, or servicing of a policy or endorsement is 
inadvertent, all of those acts shall be a single act for the purpose of 

, 
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244 1989 SUMMARY DIGEST 

of the seller to whIch the notIce IS to be maIled and the date the buyer signed the 
,lgreement or offer to purcha"e Under elClstmg law, the agreement or offer to purchase 
'11ust be accompanied by a eompleted form m duphcate captioned "Notice of Cancella
':lon" contammg a spectfled written statement. 

ThIS bill would provIde Bmdar provisIOns wIth respect to semmar sales sohcltatIOn 
.:ontracts, as defined The btn would state that It IS declarator} of e"lshng law wIth 
'°E'spect to contracts made .1t semmars held at l.)cattons other than appropriate trade 
premIses, as defined 

Gh 725 (SB 1363) Robbms Insurdnce. unfair practIces . 
Under eAlstmg law, If a person engaged In thE busmess of msurance vIOlates certain 

'.tatutory prOVISIons declarmg certam acts to be unfaIr and deceptive acts and practices, 
I he Insurance CommlssionE')" may Issue an ordeI to show cause, and hold a hearmg to 
determme whether the comrnlSSlOner should ordt>r the person to cease and deSISt. Under 
m,lstlng law, a person engaged m the bUSiness of Insurance IS hable for a penalty not to 
(',ceed $5,000 for a viol.lhon of the order, except that the penalty may not e'Cceed $55,000 
for a wIllful vIOlatIOn 

ThIS bIll would also provide that a person engaged m the business of Insurance who 
violates those prOVISions rf'laling to unfair and deceptive acts IS hable for a penalty of 
up to $5,000 for each act, or :~IO,OOO for a wIJlful Violation for each act The penalty would 
be assessed by the commiSSIOner III connectIon With the cease and deSist order A faIlure 
10 pay the penalty would constItute a Violation Jf the cease and deSIst order 

The bl11 would declare thut It IS to take effect nnmedlately as an urgency statute 

ell. 726 (SB 1364) Robbm... 1nsurance ratt~s 
Under eXlstmg law, If an tn!>urer Violates certam statutory prO\ISlons regulatmg rates, 

Ihe Insurance Commls~lOncr may hold a hearmg to determme whether a ViOlatIon eXists 
J f. after a hearing the commiSSIoner determines that an>' rate. ratmg plan, or ratmg 
',ystem IS In vIOlahon of law. the commiSSIOner mJY Issue an order speCIfYing m what 
le~pects a VIolatIon eJo.i';ts, and statmg when the further use ofthe rate or ratmg system 
IS prohibtted Under e"lstmg law, a person IS !table for a penalty not to e'Cceed $10,000 
per day for a \"Iolahon of Ihe order. except thnt the penalty may not e\ceed m the 
aggregate $100,000 

This bIll would aho prov'de that a person wh:> use!. any rate, ratmg. plan, or ratmg 
·.y!>tem, III ViolatIon of &peClfled prOVISIons IS hable for a penalty of up to 85,000 for each 
.l('t, or $10,000 for each act f(lr a ",lllful VIOlation The penalty would be as!.essed by the 
commISSIoner 111 connectior wIth the I!>SlIclnce of the order The bill would make related 
ehanges 

The bl]] would declare th,lt It IS to take effect Immediately as an urgency statute 

Ch 727 (SB 1365) Robblll';; Insurance 
Under eAIstmg law, no lllsurer Issumg pohcles of deSignated classes of commercIal 

habllity insurance or reSidential property msurance may cease to offer any particular 
Ime of coverage Without pTlor notIflCahon to the Insurance Comnlls<;lOner EXlstlllg law 
:1150 reqUlres an msurer to notify the Departmelit of Insurance at least 60 days pnor to 
lhe date it mtends to WIthdraw, wholl}' or substanttally, from a hne of commercIal 
hubiht} msurance. reSidential property msuran(!e. or prescribed motor vehicle insur
ance when coverage IS provided by a separate Tlder or endorsement for an acltvlty for 
which the msured receIves compensation, a stIpe nd, or remuneration of any kmd for the 
a('hvlty and then only to tht, e"tent of the coverage For that purpose, mtent to substan
Itally WIthdraw means an lI1tent to nonrenew 1fI excess of 50% of pohcyholders 

ThIS bl)) would add certam forms of automobll,~ IJlsurance, and IIlsurance Issuf'd to an 
IOdlvldual or mdlvlduals co .... erlng risk!) not ariSIng from a busmess or commercial actlv· 
ltv, to those types of msurance for whIch the mS'.ner IS reqUITed to gIve 60 days' notice 
of intent to wholly or substantially Withdraw 

The bIll would declare that It IS to take effect Immediately as an urgency statute 

NOTE: ~upenor number .. appear as a separate section at the end of the digests 
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SUBJECT 

DEPARTMENT 
Finance 

AUTHOR 
Robbins 

BILL NUMBER 
SB 1363 

AMENDMENT DATE 
September 11, 1989 

INSURER PENALTIES FOR UNFAIR PRACTICES 

This bill would authorize the Insurance Commissioner to assess specified fines 
for violations of eXisting law relating to unfair practices and deceptive acts. 

The bill is an urgency measure. 

SUMMARY OF REASON FOR SIGNATURE 

SB 1363 would discourage insurance companies from violating statutes relating 
to unfair practices and deceptive acts and thereby enhance the protections 
available to consumers. 

HISTORY, SPONSORSHIP, AND RELATED BILLS 

Sponsored by the author. 

This bill is similar to SB 1364 relating to violations of insurance rate 
provisions of proposition 103. 

Assembly 69-2 
Senate 33-1 
FISCAL SUMMARY--STATE LEVEL 

SO 
Code/Department LA 

Agency or Revenue CO 
Type RV FC 

(Fiscal Impact by Fiscal Year) 
(Dollars in Thousands> 

Code 
1989-90 FC 1990-91 FC 1991-92 Fund 

2290 - Insurance SO ------------See Fiscal Analysis-----------

Impact on State Appropriations Limit--No 

ANALYSIS 

A. Specific Findings 

Existing law provides that if an insurer allegedly violates certain 
statutory provisions relating to unfair practices and deceptive acts, the 
Insurance Commissioner may hold a hearing to determine whether a violation 
exists. If, after a hearing, the Commissioner determines that any act or 
practice by an insurer is in violation of law, the Commissioner may issue 
an order requiring the insurer to cease and desist. Under existing law, 
an insurer is not liable for a penalty unless it violates the order issued 
by the Commissioner. -

(Continued) 
RECOMMENDATION: J:kk-\-O ~yH. . De~ Di r~ Date 

~ -WI- ~ ~ ~fP 211989 
Principal Analyst Date Program Budget ManagrJr D te Governor1s Office 

(1744) C~)Ramos (700)~all's L. Clark Position noted 
/1' •.• ~. I_..e. q/. 1.1. Dn /)f) .:( Position approved 

I V'~ .~ '1'7rt1 JC)IC ~ ~ q,/ ~ Position disapproved 
I . ,/2-0/ f7by: da te : 
FR:0637F . 
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BILL ANALYSIS/ENROLLED B1LL REPORT--(Continued) 
AUTHOR AMENDMENT DATE 

Robbins September 11. 1989 

ANALYSIS 

A. Specific Findings (Continued) 

Form DF-43 
BILL NUMBER 

SB 1363 

This bill would provide that an insurer who violates statutory provisions 
relating to unfair practices or deceptive acts before an order is issued 
by the Commissioner is liable for a penalty of up to $5.000 for each act 
or combination of inadvertent acts, or $10.000 for each act for a willful 
violation. The penalty would be assessed by the Commissioner in 
connection with the hearing on the order. 

This bill is intended to discourage insurance companies from violating 
existing unfair practices and deceptive acts statutes. 

B. Fiscal Analysis 

This bill would not increase State agency expenditures but has the 
potential for increasing General Fund revenue from fines and penalties. 
However. neither the number of violations that may occur nor the number 
that would result in a fine or a penalty can be pr'edlcted at this time. 

FR:0637F 



ENROLLED BILL REPORT Business, Transportation and Housing Agency 
DE:PARTMl"NT 

INSURANCE 
AUTHOR BILL NUMBER 

ROBBINS 
SUBJECT 

SUMMARY .513 /3 G.<3 
SB 1363 imposes a penalty for committing an unfair or 

deceptive~practice. 

" u~ 
SPONSOR ,i11Wi. 

This is the author's own bill. The contact person is Sal Bianco at 5-0825. 

IMPACT ASSESSMENT 

This bill imposes a penalty upon any person engaging in an unfair method of competition, or any unfair, deceptive, or other specified act. The fine is not to exceed $5,000.00 for each act or $10,000.00' for each willful act. The commissioner has discretion to define the act, except if the issuance, amendment or servicing of a policy is inadvertent, all of those acts shall be considered a single act for the purpose of the penalty. 

The penalty shall be determined and imposed as part of the hearing on the charges that the person has engaged in an illegal act. Th~ penalty may be appealed according to specified procedures. 

Under current law, a monetary penalty may be imposed only if a person violates a cease and desist order issued by the commissioner upon a determination that charges against the person are justified. 

ARGUMENTS PRO 

Under current law, the commissioner has no power to impose a penalty until an insurer violates a cease and desist order, thus there is no meaningful deterrent against a violation of the Unfair Practices Act itself. 

This bill is consistent with the spirit of Moradi - Shalal because it provides an incentive for insurers to refrain from unfair acts. 

According to the author'i office, the bill is supported by: 

-Sacramento Urban League 
-California Conference of Machinists 
-Congress of California Seniors 
-FAIR <Fair Automobil. Insurance Rate~ 
-California Commission on Aging 

RECOMMENDATION SIGN 

DEPARTMENT l!. ,', t/ // ' . /~-; ,.'7f...t...;)f/<.:'{. {,;..:::;>-f.~ 
/ f .. ", )'?':._ / './ <It.. /1.,'<-:'.t... ;,-<-. /It(/.;.~ ~.4--/ 

/ i./·. I . /~'" iT. ..-. . 

DATE AGENC;:Y 
/-

. ~ .L.-fu:...· 



Enrollment Bill Report/SB 363/Page Two 

ARGUMENTS CON 

There is no known opposition. 

RECOMMENDATION 

The department recommends that the Governor SIGN SB 1363. 

Expert: Roxani Gillespie 
ATSS: 8-597-9624 
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PLACED 
ON FILE 
PURSUANT 
TO SENATE 
RULE 28.8 

UNFINISHED BUSINESS 

Senate Floor Vote: Page 1755, 6/1/89 
Senate Bill 1363-An act to amend Sections 790.05 and 790.07 of, 

and to add Section 790.035 to, the Insurance Code, relating to 
insurance, and declaring the urgency thereof, to take t'ffect 
immediately. 

Bill read third time and presented by Senator Robbins. 
RoU Call 

The roll was called and the bill was passed by the follOwing vote: 
AYES (33)--Senators Alquist, Ayala, Berg~son, Beverl>:, 

Boatwright, Campbell, Craven, Davis, Deddeh, Dills, Garamendi, 
Cecil Green, Bill Greene, Leroy Greene, Hart, Keene, Kopp, 
Lockyer, Marks, McCorquodale, Mello, Mont<;>y~, Morgan, Pe~, 
Presley, Robbins, Roberti, Rosenthal, Russell, Stirling, Torres, Vwch, 
and Watson. . 

NOES (l)--Senator Doolittle. 
Bill ordered transmitted to the Assembly. 

Assembly Floor Vote: NOT AVAILABLE 

SUBJECT: Insurance: unfair practices penalties 

SOURCE: Author 

DIGEST: This bill provides that a person engaged in the business of insurance 
who violates provisions relating to unfair and deceptive acts is liable for a 
penalty of up to $5,000 for each act, or $10,000 for a willful violation for 
each act. The penalty would be assessed by the Insurance Commissioner in . 
connectign with the cease and desist order. A failure to pay the penalty would 
constitute a violation of the cease and desist order. (See analysis below for 
specifics.) 

Assembly Amendment: 

1. Increases the penalty from $1,000 to $5,000 for each act that is violated 
and $5,000 for $10,000 for a willful violation for each act. 

2. Clarifies that the penalties are appealable by means of any remedy provided 
by existing law. 

3. The Insurance Commissioner shall have the discretion to establish what 
constitutes an act under this bill. However, when the issuance, amendment, 
or servicing of a policy or endorsement is inadvertent, all of those acts 
shall be a single act for the. purposes of this section. 

ANALYSIS: Article 6.5 of the Insurance Code (commencing with Section 790), 
regulates insurance practices that constitute unfair methods of competition or 
unfair and deceptive acts or practices. If the Insurance Commissioner believes 

CONTINUED 
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SB 1363 
Page 2 

an insurer is violating the outlawed practices, she may issue a Cease and Desist 
Order after an initial hearing. If that practice is not discontinued, the 
Commissioner may petition the court through the Attorney General for an 
appropriate order and assess a fine of up to $5,000 or $50,000 if the violation 
is proven to be willful. 

Under Section 790.03, insurance companies are prohibited from engaging in such 
practices as: 

1. Making misleading or false claims in advertising or presentations; 

2. Making false claims regarding the practices or solvency of a competitor, or 
using boycotts, intimidation or other unreasonable restraints of trade; 

3. Keeping false books; 

4. Discriminating in the rates charged individuals in the same class of 
insurance; 

5. Making claims the insurer is guaranteed or. insured against insolvency; and 

6. Committing a pattern of certain undesirable, specifiedipractices in settling 
claims. (These claims settlement practices are contained in Section 
790.03(h) that was the subject of review in both the Royal Globe and the 
Moradi-Shalal decisions.) 

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to 
$5,000 for a violation of a cease and desist order or, if a willful violation, 
from $500 to $50,000. 

SB 1363 establishes a procedure for assessing monetary penalties for violations 
of the unfair or deceptive practices as defined in Insurance Code Section 790.03 
as follows: 

1. Any insurer that violates the unfair or deceptive practices sections is 
subject to a fine not to exceed $5,000 each illegal act or practice or, if 
the act or practice is willful, a fine not to exceed $10,000 for each act. 

2. The Commissioner serves an order to show cause and a notice of hearing, 
along with a statement of the potential monetary fine. The hearing on the 
legality of these practices mus·t take place within 30 days of serving the 
order on the insurer. 

3. After the hearing, if the charges are upheld by the Commissioner, the 
Commissioner is required to issue a cease-and-desist order requiring the 
insurer to stop the practices found unfair or deceptive and pay the amount 
of the fine. 

4. If the insurer fails to pay the penalty or violates the cease-and-desist 
order, the Commissioner may assess an additional $5,000 fine, or if the 
violation is found to be willful, an additional $55,000, in addition to 
licensee revocation procedures. 

CONTINUED 
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Prior legislation: SB 1012 (Robbins) - Chapter 953, Statutes of 1987. 

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local: No 

The bill could result in unknown revenue to the General Fund from penalties 
imposed on persons in the insurance business found to engage in unfair or 
deceptive acts. 

SUPPORT: (Verified 9/13/89) 

Sacramento Urban League 
California Conference of Machinists 
Congress of California Seniors 
FAIR (Fair Automobile Insurance Rates) 
California Commission on Aging 

ARGUMENTS IR SUPPORT: According to the author's office, SB 1363 is addressing 
three major deficiencies in the law: 

1. Inconsistent with Proposition 103 regulatory structure: In light of the 
regulatory changes made effective by the passage of Proposition 103, the 
Commissioner is left without tools to induce complianc~ because she cannot 
mete out civil or criminal penalties until the insurer violates the 
cease-and-desist order. ·The timing of the fine doesn't allow it to be used 
as a deterrent, but it does work to reward those that profit from illegal 
acts. 

Neither in the various codes governing regulation of businesses and 
professions nor in regulations for any industry governing itself such as 
that of securities representatives and brokers, could another system of 
penalties similar to that in Article 6.5 be found. 

2. Proportionate fines: With the present limitation of $5,000 maximum or, if 
found a willful violation, a $55.000 maximum fine, there is no flexibility 
to design as assessment to reflect the actual severity of the violation. 
The range of assessments provided for in SB 1363 would allow the 
Commissioner to differentiate between serious and lesser violations. 

3. No incentive to act lawfully: With the repeal of the Royal Globe decision 
(that allowed third parties to file suit against an insurer believed to be 
delaying payment of claims), and the present structure of not fining for the 
illegal act but the violation of a cease-and-desist order, there is little 
incentive for insurance companies to refrain from unfair or deceptive 
practices. California Chief Justice Lucas in his majority opinion in 
Moradi-Shalal v. Fireman's Fund Insurance Companies, the case that 
overturned Royal Globe. states: 

"We caution. however, that our decision is not an invitation to the 
insurance industry to commit the unfair practices proscribed by the 
Insurance Code. We urge the Insurance Commissio~er and the courts to 
continue to enforce the laws forbidding such practices to the full extent 

._' consistent with our opinion." 

CONTINUED 
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'-- This bill is consistent with the spirit of Moradi-Shalal by g~v1ng adequate 
power to the Commissioner to dissuade insurers from unfair practices, and by 
providing an incentive to the insurance industry to refrain from such practices. 
Under present law, the ~conomic advantage of postponing settlements on a wide 
scale basis, for example, is not offset by any economic sanction. 

_. 

SB 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate 
violations. 

DLW:jk 9/13/89 Senate Floor Analyses 
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FLOOR STATEMENT ON sa 1363 

SB 1363 ALLOWS THE INSURANCE COMMISSIONER FOR THE FIRST TIME TO , 

ASSESS MONETARY PENALTIES AGAINST INSURERS WHEN THEY CONDUCT 

UNLAWFUL CLAIMS SETTLEMENT PRACTICES. INSURANCE COMPANIES THAT 

HAVE BEEN GIVING THEIR POLICYHOLDERS OR OTHER CLAIMANTS THE STALL 

TREATMENT WILL NOW BE SUBJECT TO FINES IF THE COMMISSIONER FINDS 

THEIR ACTIVITIES UNLAWFUL. 

UNDER CURRENT LAW, INSURERS CANNOT BE FINED FOR PRACTICES 

DETERMINED BY THE COMMISSIONER TO BE UNFAIR AND DECEPTIVE UNLESS 

THE PRACTICES CONTINUE AFTER A CEASE AND DESIST ORDER HAS BEEN 

ISSUED. AB 1363 WILL ALLOW THE COMMISSIONER TO IMPOSE PENALTIES 

FOR THE INITIAL ACTS. 

THE BILL IMPOSES PENALTIES OF UP TO $5,000 FOR EACH VIOLATION OF 

THE UNFAIR PRACTICES ACT, AND OF UP TO $10,000 IF THE VIOLATION IS 

WILLFUL. . THE INSURANCE COMMISSIONER IS GIVEN THE DISCRETION. TO 

ESTABLISH WHAT CONSTITUTES AN ACT FOR THE PURPOSE ASSESSING THE 

MONETARY PENALTIES .. ADDITIONALLY, IF VIOLATIONS ARE INADVERTENT 

THE VIOLATIONS ARE CONSIDERED TO BE A SINGLE. ACT RATHER THAN 

MULTIPLE ACTS. THE PENALTIES ARE APPEALABLE BY INSURANCE COMPANIES 

THROUGH ADMINISTRATIVE HEARINGS OR BY MEANS OF JUDICIAL REVIEW. 

THIS BILL IS PARTICULARLY. IMPORTANT SINCE THE SUPREME COURT 

OVERTURNED THE ROYAL . GLOBE DECISION. UNDER CURRENT LAW THERE 

EXISTS NO EFFECTIVE DETERRENCE AGAINST AN INSURER WHO CHOOSES TO 



IGNORE THE UNFAIR CLAIMS SETTLEMENT PRACTICES ACT. 

THE FINES ASSESSED AS A. RESULT OF THIS BILL ARE IN ADDITION TO 
FINES THAT THE INSURANCE COMMISSIONER MAY ASSESS IF AN INSURER 
CONTINUES TO VIOLATE THE UNFAIR PRACTICES ACT. 

THE BILL IS SUPPORTED BY CONSUMER GROUPS AND THERE IS NO 
OPPOSITION. 

:.1 



ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE 
Patrick Johnston, Chairman 

BACKGROUND INFORMATION REQUEST 

1easure: SB 1363 
~uthor: Senator Robbins 

l.Origin of the bill: 

a. Who is the source of the bill? What person, organization, or 
governmental entity requested introduction? 
author 

b. Has a similar bill been before either this session or a previous 
session of the legislature? If so', please identify the session, bill 
number and disposition of the bill. 
no 

c. Has there been an interim committee report on the bill? If so, please 
identify the report. 
no 

! • What is the problem or deficiency in the present law which the bill seeks 
to remedy? 

Under present law, insurance companies committing unfair or deceptive practices cannot 
be fined unless they ,continue the practice after the Insurance Commissioner issues a 
cease-and-desist order. This bill will make the insurance companies 1 iable for the 
initial act. 

I. Please attach copies of any background material in explanation of the 
bill, Or state where such material is available ,for reference by committee 
staff. 

A coPY of the Senate ICC analysis is attached, 

~. Please attach'copies of letters of support or opposition from any group, 
organization, or governmental agency who has contacted you either in 
support or opposition to the bill. 

I. If you plan substantive amendments to this bill 
explain briefly the substance of the amendments 

Anamendment re~uested by the Insurance'Department 
by the author. 

I. ' List the witnesses you plan to have testify. 
Not known at this time. ' 

prior to hearing, please 
to be prepilred. 
is planned considered technical 

) 

tETURN THIS FORM TO: ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE 
Phone 445-9160 

Questions should be directed to Leah Cartabruno at 5-0825. 



A.SSEMBLV COMMITTEE STA.TEMENT 

SB 1363 (Robbins) 

Mr. Chairman and Members: 

My S6 1363 will impose a fine on insurers of $1,000 for each 

violation of the Unfair Practices code, or $5,000 for each infraction 

if violation is willful. The insurer will receive the assessment at 

the same time the Insurance Commissioner issues the initial 

cease-and-desist order. 

If the insurer dQes not pay the fine when the cease-and-desist order 

becomes final, it is subject to further penalties. 

With the provisions of this bill, it will be the first time that an 

insurer can be held liable for its initial violation. This 

constitutes the toughest first-strike penalty in the nation. 

The insurers themselves have agreed with my approach. I ask for your 

"aye" vote. 



Legislative Analyst 
August 14, 1989 

ANALYSIS OF SENATE BILL NO. 1363 (Robbins) 
As Amended in Assembly July 17, 1989 

1989-90 Session 

Fiscal Effect: 

Cost: None. 

Revenue: Unknown potential revenue to the 
General Fund to th& extent additional 
civil penalties are imposed on persons 
in the insurance business who engaged 
in unfair or deceptive acts. 

Analysis: 

This bill provides that persons in the insurance business who engage in unfair or deceptive acts are liable for civil penalties of up to $5,000 per act, or up to $10,000 per willful act, which leads to a cease and desist order issued by the Insurance Commissioner. 
Under current law, the Commissioner may hold hearings and order persons in the insurance business to cease and desist from engaging in unfair or deceptive acts .. A person violating such a cease and desist order is liable for civil penalties of up to $5,000 per act, or up to $55,000 per willful act, for a violation of that order. 

The penalties authorized by this measure would be imposed by the Commissioner for the initial act or acts giving rise to such a cease ~nd desist order. Failure to pay penalties imposed under this measure would be a violation of the cease and desist order. 

...-- --- -. . 1---" --- -_ ... -



.. .. . 

-2-

Fiscal Effect 

The bill could result in unknown revenue to the General Fund from penalties imposed on persons in the insurance business found to engage in unfair or deceptive acts. 

84:81/s8 

.. • 6_"'_" --- -_ ... - ... -- --- - -- .... -
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EXECUnVE MANAGER 

Association of California. Insurance Companies 
915 L Street~ Suite 1160 • Sacramento, CA 95814 • (916) 442-4581 • Te1ecopier (916) 444-3872 

DEIJA M. CHILGREN 
COUNSEL 

DAVID E. FOUNTAIN 
.DIRECTOR OF PUBUC INFORMATION 

MEMORANDUM April 28, 1989 

TO: 

FROM: 

RE: 

Members, Senate Insurance, Claims and Corporations 
Committee 

The Association of California Insurance companies 

SENATE BILL 1363 (ROBBINS) - OPPOSE 

On behalf of the Association of California Insurance Companies, 
we request your "NO" vote on Senate Bill 1363 (Robbins). 

Senate Bill 1363 would impose a penalty of $5,000 per day 
($55,000 per day if violations found willful) on any insurer 
found to have engaged in an unfair method of competition or an 
unfair or deceptive act of practices as defined in sections 
79.03. Senate Bill 1363 prescribes a hearing process in which 
such a penalty would be imposed. Additional penalties would be 
imposed if an insurer failed to pay such a penalty. 

In our view, current administrative procedures and sanctions are 
adequate. The new penalty provision is somewhat problematic, 
however, since if imposes a significant penalty for each day of 
an alleged violation. HOW, for example, would a delay in a 
single claims payment be handled- would the insurer be charged 
$5,000 for each day of the delay? The result in such a case 
would be too harsh. 

The changes in the administrative procedure for determining 
whether or not an insurer has· violated the law is similarly 
confusing. The new provisions would require that the insurer 
respond to an order to show cause not only with a specific 
response to the statement made in the charges but also by 
indicating its "potential" liability - a matter which it does not 
determine. 

We would be happy to work with the author, his staff, and' all 
other interested parties in developing more realistic parameters 
for the imposition of penalties for unfair and deceptive 



.' 
.. 

, , , 
Association of ' 
California 
Insurance 
Companies 

Honorable Alan Robbins 
state Capitol 
Room 5114 
Sacramento, CA 95814 

RE: SENATE BILL 1363 

Dear Senator Robbins: 

EDWARD LEVY 
GENERAL MANAGER 

GEORGE W. TYE 
EXECUTIVE MANAGER 

DEllA M. CHILGREN 
COUNsa 

DAVID E. FOUNTAIN 
DIRECTOR OF PUBuc INFORMATION 

April 28, 1989 

The Association of California Insurance companies regrest to 
advise your that it 'must take an ,opposed position with respect to 
your Senate Bill 1363. 

Senate Bill 1363 would impose a penalty of $5,000 per day 
($55,000 per day if violations found willful) on any insurer 
found to,have engaged in. an unfair method of competition or an 
unfair ,or deceptive act of 'practices as defined in sections 
79.03. " Senate Bi~11363 prescribes a 'hearing process in which . 
such a penalty would be imposed. Additional penalties would be 
imposed if an insurer failed to pay such a penalty. 

In our view, current administrative procedures and sanctions are 
adequate. The new penalty provision is somewhat problematic, 
however, since if imposes a significant penalty for each day of 
an alleged violation. ,HOW, for example, would a delay in a 
single claims payment be handled - would the insurer be charged 
$5,000 for each day of the delay?' The result in such a case 
would' ,be too harsh. 

The changes in the administratj,ve procedure for determining 
whether or not an insurer has violated the law is similarly 
confusing. The new provisions would require that the insurer 
respond to an order to show cause not only with a specific 
response to the statement made in the charges but also by 
indicating its "potential" liability - a matter which it does not 
determine. 



We would be happy to work with you, your staff, and all other interested parties in developing more realistic parameters for the imposition of penalties for unfair and deceptive practices by insurers. However, the ~ill in its current form imposes penalties and imposes burdens that are both confusing and unfair. 

For these reasons, we must oppose your Senate Bill 1363. 

Sincerely, 

~'lJ?~) 
Delia M. Chilg~;·-

DMC:dkl 

~ • , ___ , ___ __ A_ .. -- --- -



;"i]~~'.~~0!'f,~~E~A!'I~ .TOFACE:STI~~EIIAlTJES .. ~;;I . 

. Insu~ance .Companies face new penalties for illegal acts·todaybecause·two<: 

.... ·bills authored by Senator Alan Robbins (D-Van Nuys} were si91J·ed1nto la~ • 

. . ':'"' '. . . ...." .:'." -', 

... ;"uUp until now," Robbins explained~ "an,;ipsurance company that violated·· 

:either the law governing rate setting or unfair practices was· not ffned for 
. ·,{·those violations unless the company had been specifically .di~~cted i.~:>' . 

. -"' .':::,w~iting to stop violating the law, and refused.· It was a free first·bite!" 
. ." ~ 

":.:::: . 

. ·The·t~o bills, 5B 1363 and SB13.64 change all that. Not only is an 

insurance company culpable for it's.initial violation, the penalty is 

steep. 

--. ,"": 

For unfa';-r practices, fines are set at $5,000 per violation, going up to 

.. $10,000 if the Insurance Commissioner finds the violation is willfu1.Use 

.... of. illegal rating practices also carries a $5,000 fine per violation and. 
:$10,000 if it is willful. . . 

. •..•..... ,._.::'.; ..... . 

These fines are in addition to the present fines: $5,000 if an insurance 

company doesn't obey a "cease and desist ll order for an unfair practice, and 

a $10,000 a day fine, with a limit of $100,000, if a company persists in 

using a system to set rates that is found illegal • 

. :: '~".\'. 
';," . , '. ;::. '-~;; ~ ~. . . 

. ~ :.: :;'.' ... ' "." . :.:.~ : . ... ," 
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

SENATE BIll NO. 1363 (Robbins) As Introduced March 9, 1989 
Insurance Code 

Source: Author 

SENATE BILL NO. 1363 

URGENCY 

Prior legislation: SB 1012 (Robbins) Chapter 953, Statutes of 1987 
Support: Sacramento Urban league, 

California, Conference of Machinists 
Congress of California Seniors 
FAIR (Fair Automobile Insurance Rates) 
California Commission on Aging 

Opposition: Association of California Insurance Companies 

SUBJECT 

Increases penalties that may be assessed against insurers by the Insurance 
Commissioner for illegal acts under the Unfair Practices code sections. 

DIGEST 

1] Description: SB 1363 establishes a procedure for assessing monetary 
penalties for violations of the unfair or deceptive practices as ~efined in 
Insurance Code Section 790.03 as follows: 

1. Any insurer that violates the unfair br deceptive practices 
sections is subject to a fine not to exceed $5,000 each day the insurer 
engaged in that illegal act or practice or, if the act or practice is 
willful, a fine not to exceed $55,000 for each day. 

2. The Commissioner serves an order to show cause and a notice of 
hearing, along with a statement of the potential monetary fine~ The 
hearing on the legality of these practices must take place within 30 
days of serving the order on the insurer. 

3. After the hearing, if the charges are upheld by the Commissioner, 
the Commissioner is required to issue a cease-and-desist order 
requiring the insurer to stop the practices found unfair or deceptive 
a nd pay the amount 'of the fi ne. 

4. If the insurer fails to pay the penalty or violates the 
cease-and-desist order, the Commjssioner may assess an additional 
$5~000 fine, or if the violation is found,to be willful, an additional 
$5~,OOO, in addition to licensee revocatibn procedures. 

2] Background: Article 6.5 of the Insurance Code (commencing with Section 
790), regulates insura~ce practices that constitute unfair methods of 
competition or unfair'and deceRtive acts or practices. , If the Insurance 
Commissioner believes an .i.nsurer, is violati.ng, the outlawed practices, she 
may issue a Cease and Desist Order aft~ra:·n initial hearing. If that 
practice is: notdiscon,tinued, t,he £:ommissioner may petition the court 

- , 



Senate Insurance, Claims and Corporations 
Senate Bill No. 1363 
Page 2 

through the Attorney General for an appropriate order and assess a fine of 
up to $5,000 or $50,000 if the violation is proven to be willful. 

Under Section 790.03, insurance companies are prohibited from engaging in 
such practices as: 

1. Making misleading or false claims in advertising or presentations; 

2. Making false claims regarding the practices or solvency of a 
competitor, or using boycotts, intimidation or other unreasonable 
restraints of trade; 

3. Keeping false books; 

4. Discriminating in the rates charged individuals in the same class 
of insurance; 

5. Making claims the insurer is guaranteed or insured against 
insolvency; and 

6. Committing a pattern of certain undesirable, specified practices in 
settling claims. (These claims settlement practices are contained in 
Section 790.03(h) that was the subject of review in both the Royal 
Globe and the Moradi-Shalal decisions.) . 

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to 
$5,000 for a violation of a cease and desist order or, if a willful 
violation, from $500 to $50,000. 

FISCAL EFFECT Fiscal Committee: Yes 

STAFF COMMENTS 

The author is addressing three major deficiencies in the law: 

1. Inconsistent with Proposition 103 regulatory structure: In light of 
the regulatory changes made effective by the passage of Proposition 103, 
the Commissioner is left without tools to induce compliance because she 
canriot mete out civil o~ criminal penalties until the insurer violates the 
cease-and-desist order. The timing of the fine doesn't allow it to be used 
as a deterrent, but it does work to ~eward those that profit from"illegal 
acts. 

Neither in the various codes governing regulation of businesses and 
professi"ons nor in regulations for any industry governing itself such as 
that of ~ecurities·representatives an~ brokers, could another system of 
penalties similar to that in Article 6.5 be found. 

2. Proportionate fines: .. With'the present .limitation of $5,000 maximum or, 
if found a willful violation; a l55,000 m~xi~um fine, there is no 
flexibil ity. to design asassessmen,t to reflect the actual severity of the 

, .,. ." I.' . 
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violation. The range of assessments provided for in SB 1363 would allow 
the Commissioner to differentiate between serious and lesser violations. 

3. No incentive to act lawfully: With the repeal of the Royal Globe 
decision (that allowed third parties to file suit against an insurer 
believed to be delaying payment of claims), and the present structure of 
not fining for the illegal act but the violation of a cease-and-desist 
order, there is little incentive for insurance companies to refrain from 
unfai~ or deceptive practices. California Chief Justice Lucas in his 
majority opinion in Moradi-Shalal v. Fireman's Fund Insurance Companies, 
the case that overturned Royal ,Globe, states: 

"We caution, however, that our decision is not an invitation to 
the insurance industry to commit the unfair practices proscribed 
by the Insurance Code. We urge the Insurance Commissioner and the 
courts to continue to enforce the laws forbidding such practices 
to the full extent consistent with our opinion." 

This bill is consistent with the spirit of Moradi-Shalal by giving adequate 
power to the Commissioner to dissuade insurers from unfair practices, and 
by providing an incentive to the insurance industry to refrain from such 
practices. Under present law, the economic advantage of postponing 
settlements on a wide scale basis, for example, is not offset by any 
economic sanction. 

4. In its letter of opposition, the Association of California Insurance 
Companies (ACIC) objects to the fines'being assessed on a basis of each day 
of violation .. ACIC reasons that: "Alleged violations of these particular 
sections are not cut-and-dried matters." To impose per day penalties when 
it is not clear that a violation has taken place until " ••. several months 
after the alleged violation has takenpla~e" is " •.• draconian in nature," 
according to the ACIe letter. 

5. SB 1363 isa companion bill to SB 1364 which deals with McBride-Grunsky 
rate violations. 

NOTE: Amendments in committee change the fines applicable to unfair 
practices violations to be $1,000 per violation or, if willful, $5,000 per 
violation. Failure to pay an assessed fine, issued to the insurer with the 
initial cease-and-desist order, is considered a violation of that order and 
penalized as such. 

LEAH CARTABRUNO 
Consultant 

05/03/89, 

SENATE BILL NO. 1363 

.. " 



SB 1363 

SENATE THIRD READING 

SB 1363 (Robbins) - As Amended: July 17, 1989 

SENATE VOTE: Jl=l 

ASSEMBLY ACTIONS: 

COMMITTEE fIN. & INS. VOTE 16-1 COMMITTEE __ ..u.W_. ~& ...... M.u... __ VOTE 17-1 

Ayes: Johnston, Bader, Bane, Chacon, Ayes:· 
Epple, farr, floyd, Katz, 
lancaster, lewis, Margolin, 
Moore, O'Connell, Sher, Statham, 
Wright . 

Vasconcellos, Baker, Burton, 
Clute, felando, friedman, 
Hannigan, ~ones, Killea, 
Mojonnier, Nolan, O'Connell, 
Roos, Roybal-Allard, Speier, 
M~ Waters, Wright 

Nays: D. Brown Nays: D. Brown 

DIGEST 

Urgency statute. 2/3 vote required. 

Existing law provides that: 

1) The Insurance Commissioner,. if he or she has reason to believe that a 
person subject to his or her jurisdiction is engaged in an unfair method 
of competition or any unfair or deceptive act, may initiate a hearing to 
determine whether a cease and desist order should be issued. 

. 2) If such a cease and desist order has been issued and is violated, the 
commissioner may, after a hearing, impose a fine of $5,000 for such a 
violation,unless the violation is willful. In the latter circumstance 
the penalty may.not excee~ $55,000. 

Thi s bj 11 : 

1) Provides that persons engaging in unfair methods of competition or unfair. 
or deceptive acts are liable to the state for a civil penalty,to be fixed 
by the commissioner, not to exceed $5,000 ·for each act. If the act is 
willful, the maximum penalty is $10,OOO~ These penalties are made 
appealable. . 

- continued 

SB 1363 
Page 1 . 



SB 1363 

2) Revises the procedure for cease 'and'desist order hearings to il) notify 
parties of their potential liability, b), provide for a determination of 
whether penalties pursuant to this bill are appropriate, and c) to permit 
the issuance of orders to pay the penalty. ' 

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or orders to pay penalties of a) $5,000 plus any prior 
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the 
case of willful violations. 

FISCAL EFFECT 

Minor revenue increases 'to the Department of Insurance based upOI1 the expanded 
penalty authority contained in this bill. 

Kenneth Cooley 
445~9160 
8/31/89: afi nins 

" : 

• SB·1363 
Page 2 
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California 
Insurance 
Companies 

Henerable Alan Rebbins 
state Capitel 
Reom 5114 
Sacramente, CA 95814 

RE: SENATE BILL 1363 

Dear Senater RObbins: 

• EDWARD LEVY 
GENERAL MANAGER 

GEORGE W. TYE 
EXECUTIVE MANAGER 

DELIA M. CHILGREN 
COUNSEL 

DAVIDE. FOUNTAIN 
DIRECTOR OF PUBLIC INFORMATION 

April 28, 1989 

The Associatien efCalifernia Insurance Cempanies regrest to 
advise yeurthat it must takeaneppesed pesitienwith respectte 
yeur Senate Bill 1363. 

Senate Bill 1363 weuld impeseapenalty .of $5,000 per day 
($55, DOOper·· day if vielations .. feund .willful) en any insurer 
feund tehave engaged in, an unfair method ,.of competitien .or an 
unfair or deceptive act .of practices as defined in sectiens 
79.03. , Senate Bill 1363 .prescribes a hearing precess in which 

. such a penalty w.euld be impesed. Additienal penalties weuld be 
impesedif an insurer failed te pay such a penalty. 

In.eur view, current administrative precedures and sanctiens are 
adequate'. The new penalty previsien is semewhat preblematic, 
hewever, since if impeses a significant penalty fer each day of 
an alleged vielatien.· . Hew, fer example, would a delay in a 
single claims payment be handled - weuld·the insurer be charged 
.$5,000 fer each day .of the delay? The result in such a Case 

.. "lOuld be tee harsh. . 

The changes in the administrativeprecedure fer determining 
whethe'rer not an insurer has vielated the law is similarly . 
cenfusing. The new previsiens weuld require that the insurer. 
respend te an .order te shew cause net .only with a specific 
respense te the statement made in the charges but alse by 
indicating its "petential" liab~lity - a matter which it dees net 
determine. 

" ., 

- . I": . 

915 L Street; Suite 1160 it Sacrame1;lto,CA95814., •.. (916) 442-4581 • Telecopier (916) 444-3872 
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• • 
We would be happy to work with you, your staff, and all other 
interested parties in developing more realistic parameters for 
the imposition of penalties for unfair and deceptive practices by 
insurers. However, the bill in its current form imposes 
penalties and imposes burdens that are both confusing and unfair. 

For these reasons, we must oppose your Senate Bill 1363. 

sincerely, 

/)/J' 'lJ1,~. 
~ .. " 

Delia M. Chilg en 

DMC:dkl 

" ' 

• 

. 0"," : 

. ".. ~. 
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UNFAIR CLAIM PRACTICES: INSURANCE DEPARTMENT'S ENFORCEMENT ROLE 

The Insurance Department will proceed vigorously against 
unfair claims practices based on information received from 
individual, complaints by policyholders or liability claimants, 
market conduct examinations, or any other reliable sources. 

The department will investigate thoroughly all specific 
allegations. If the investigation, which may include a full market 
conduct examination at ·the insurer's expense, reveals cr(~dible 

evidence that Section 790.03 (h) has been violated, the department 
will act promptly to resolve the complaint and abate violations by 
resort to any and all means available under law and appropriate to 
the circumstances. These measures could range from the informal 
complaint resolution procedures authorized by CIC·Section 12921.3 
to formal enforcement proceedings. The Supreme Court's opinion in 
Moradi-Shalal "leaves available the imposition of substantial 
administrative sanctions by the Insurance Commissioner" under 
Section 790.03-790.09. (250 Cal.Rptr., p. 126.) These sanctions 
include issuance of cease and desist orders to enjoin violations 
of Section 790.03. (See Section '790.05.) Willful violation of' 
such orders can resul't In a maximum fine of $55.000; repeated 
violations may result in suspension of the insurer's license for 
up to a year. (Section 790.07.) 

Further, Section 790.08 specifies that the pow~rs vested in' 
the Commissioner by the Unfair Practices Act are additional to her 
other powers. Consequently, the department poss~sses a side array 
of alternate remedies under other statutes for use in proper cases, 
including fines (CrC Section 704.7), suspension or.even revocation 
of a certificate of authority (see crc Section 704), conservation 
ac"tions (erC Sf.wt:ion 1011 «~», and adm:Lnistra·tive injunctions (crc 
Sections 1065.1 - 1065.7, incorporating all grounds for instituting 
conservation proceedings). 

We should recognize that third~party complaints differ from 
first-party policyholder complaints. An insurer's obligation to 
its policyholder is governed by the terms of the insurance 
contract. The department can evaluate that obligation by reviewing 
the policy ·terms and the policyholder's evidence of loss. The 
insurer's obligation ~o a third~party claimant, by contrast, 
d~)pends also on ·the existenc~~ and eJ~t,ent~ of U.abili t~y, as WE'jll as 
the legal measure of damages. 



• • 
This department lacks authoritY ,to adj udica'te question,g of 

liabili ty and damages. The acts and practices prohibited by 
Section 790.03 <h) involve either conduct unrelated to 
determination of those aspects or situations where they are clear. 
When liability or damages are at issue, the department must defer 
to judges and juries authorized by law to decide those questions. 
However, if determining liability or damages is not essential to 
evaluate an insurer's conduct, the department should proceed a~ 
previously de,gcrib(~d. E}{amples of 'third'-par't;y complaints which 
could prompt department action include, without limitationj 
instances in which an insurer assumed liability but has never paid 
the claim; where liability is obvious but no settlement was offered 
or negotiated} where the insurer unreasonably offered far less than 
the documented damages within the policy limits; where the insurer 
failed to send correspondence acknowledging receipt of a third
party claim; and where liability was obvious but an insurer made 
repeated demand,'3 for t,hEl same or, addi't.ional informat,ion to 'the 
point of harassment. 

The department's action in regard to complaints should serve 
to demonstrate i'ts determination t9 enforce Section 799.03 to the 
full ex'ten"!: permi:t'ted by law, so that insurers will review and 
revise their claims practices accordingly, if necessary. Moreover, 
although the primary focus herein, like the Moradi-Shalal decision, 
has been subpart (h) of Section 790.03, the policies and procedures 
deScribed herein will apply as well to all other pertinent subparts 
of Section 790.-03. Section 790.03 is not an exhaustive listing 
of unfair methods of competition or, unfair and deceptive acts or 
practices. Section 790.05 affords th~ commissioner authority to 
investigate conduct not included in Section 790.03, and to 
determine that it constitutes unfair competition or is unfair or 
decep'tive. 
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DEPARTMENT OF INSURANCE 
OFFICE OF THE COMMISSIONER 
910 K STREET. SUITE 300 
SACRAMENTO. CA 95814 

May 15, 1989 

Honorable Milton Marks 
State Senate 
State Cap~tol, Room 5035 
Sacramento, California, 95814 

Subject: Senate Bill No. 1329 

Dear Senator Marks: 

This is to advise you that the Departm~nt of ,Insurance OPPOSES 
Senate Bill No. 1329, which reinstates the holding of Royal Globe 
!D.§J"lrance Compal1~ .Y...!.. Superio:r_ Court 23 Cal. 3d 880, J.53 Cal. Rptr. 
842. 

'1'he California Supreme Court in the original R9.YSLl Globe 
Insurl!.tLQ§" CQIDP_<'illY VB. Sld.ru¥.'_ior Cqurt generally held that 
subdivision (h) of Section 790.03 of the Insurance Code, and 
Section 790.09 of the Insurance Code, created a private cause of 
action by insureds or th.ird party claimants against insurers 
engaging in unfair claims settlement practices. 

In 1988, the Supreme Court overruled ihe holding of the Royai 
Globe case in ~oradi-Shalal v. Fireman's Fund. This bill would 
restore the holding in the original Royal Globe case. 

In overruling Royal Q..lobe, the court in the Moradi-Shalal case 
pointed to the penalties which may be imposed upon ~nsurers by the 
insurance commissioner I including the issuance of a cease and 
desist order to enjoin further viola·tions, a maximum fine for 
willful violation of the cease and desist order, and the suspension 
of an insurer's certificata of authority for repeated violations. 

The Supreme Court noted that courts "retain jurisdiction to 
impose civil damages or other temedies against insurers. in 
appropriate common law aotions based on such traditional th~ories 

~ . 

a~ fraud, infliction of emotional distress, and (as to the insured) 
either breach of contract or breach o( the implied covenant 6f good 
faith and fair dealing." 

.1 

'}' 
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The t10radi Shalal case was decided in 1988. We know of no 
public outcry for the reinstatement of Roya~ Globe, and believe 
that it is premature to reinstate the holding in that case. 
However, it would be appropriate to strengthen the procedures and 
penalty provi~ions in the law. 

The department has developed guidelines for administrative 
enforcement under current law and has provided additional training 
for its attorneys in keeping with the court's recent ruling. 

Please do not hesit:at.e to contact me should you have any 
que~tions concerning the department's position. 

~YtrlLv 
DANAE PARAS 
Legislative Counsel 

cc: Senate Insurance Claims and Corporations Committee 

DP/gf 

.1 
.'1' 
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AMENDMENTS TO SENATE BILL NO. 1363 

Amendment 1 

On page 2, strike out lines 6 to 11 inclusive and insert: 

a civil penalty not to exceed one thousand dollars ($1,000) for each act, 
or, if the act or practice was willful, a civil penalty not to exceed five 
thousand dollars ($5,000). 

Amendment 2 

On page 3, line 19, strike out the words "or has" and strike out line 
20 and insert: 

the 

Amendment 3 

On page 3, between lines 29 and 30 insert: 

For the purposes of this section, the failure to pay any penalty imposed 
pursuant to Section 790.03 which has become final shall constitute a 
violation of a cease and desist order under this section .. 

. '.'; ~--- .... --- -_ ... -
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SENATE IIISURANCE, tLAIMS AND CORPGRATIOIlS C(MIIITTEE 

SENATOR ALAN ROBBINS .. CHAIRMAN 

• SDIAlE BIll 110. 1363 

URGEltCy 

SENATE BILL t;C. 1363" (Robbins) As Introduced Mardt 9:. 19.i!~;/ 
Insurance Code 

Source: Author 
Prior Legislation: SB 1012 (Robbins) Chapter 953, Statutes of 1987 
Support: Sacramento-Urban League 

California Conference of Machinists 
Congress of California Seniors 
FAIR (Fair Automobile" Insurance Rates) 
California Commission on Aging 

Opposition: Association ~f California Insurance Companies 

SUBJECT 

Increas~s penalties that may be assessed against insurers by the Insurance 
Commissioner for illegal acts under the Unfair Practice~ code sections. 

DIGEST 

1] Descri¥tion: SB 1363 establishes a procedure for assessing monetary 
penalties or violations of the unfair or deceptive practices as defined in 
Insurance Code Section 790.03 as follo\,/s: " " 

1. Any insurer that violates the unfair or deceptive practices 
sections is subject to a fine not to exceed $5,000 each day t~ insurer 
engaged in that i.11egal act or practice or, if the act or practice is 
willful, a fine not to exceed $55,000 for each day. 

2. The Commissioner serves an order to show cause and a notice of 
h~aringJ along with a statement of the potential monetary fine. The 
hearing on the legality of these practices must take place within 30 
days of serving the order on the insurer. 

3. After the hearing, if the charges are upheld by the Commissioner, 
the Commissioner ;s required to issue a cease-and-desist order 
requiring the insurer to stop the practices found unfair or deceptive 
and pay the amount of the fine. 

4. If the insurer fails to pay the penalty or violates the 
cease-and-desist order, the CommiSSioner may assess an additional 
$5,000 fine, or if the violation is found to be willful, an add1tionel 
$55,000, 1n addition to licensee revQcation procedures. 

2] Background: Article 6.5 of t.he Insurance Code (cOl1lRencing with Section 
790), regulates insurance practices that constitute unfair methods of 
competition or unfair and deceptive acts or practices." If the Insurance 
Conrnissioner believes an insurer is Violating the outlawed practices, she 
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may issue a Cease and Desist Order after an initial hea~ing. If that 
practice is not discontinued~ the Commissioner may petition the court 
through the Attorney (?enti~ral for an appropriate order and assess a fine of 
up to $5,000 or $50,000 if the violation is proven to be willful. 

UndEr Section 79C.03, insurance companies are prohibited from engaging in 
such practices as: 

1. Making misleading or false claims in adyertisir~ cr presentations; 

2. Making false claims regarding the practices or solvency of a 
competitor", cr using boycotts, intimidation or other unreasonable 
restrai nts of tr,3de; 

3. Keeping false books; 

4. Discriminatif;g in the rates charged individuals in the same ciass 
of insurance; 

5. ~aking claims the insurer is guaranteed or insured against 
insolvency; and 

6. Committing a pattern of certain undesirable, specified p~actices in 
settling claims. (These claims settlement practices are contained in 
Section 790~03(h) that was the subje~t of review in both the Royal 
~)obe and the Moradi-Shalal decisions.) 

last year, 58 1012 (Robbins) increased the amount of penalties from $50 to 
$5,000 for a vi~lation of a cease and desist order or, if a willful 
violation, from $500 to $50,000. 

FISCAl EFFECT Fiscal Committee: Yes 

STAFF C(JICOOS 

The author is addressing three major deficiencies in the law: 

1. Inconsistent with.Proposition 103 r~gulatory structure: In light of 
the regulatory changes made effective by the passage of Proposition 103,. 
the Commissioner is left without tools to induce compliance because she 
cannot mete out civil or criminal penalties until the insurer violates the 
cease-and-desist order. The timing of the fine doesn't allow it to be used 
as a deterrent, but it does work to reward those that profit from illegal 
acts. 

Neither in the various codes governiflg regulation of businesses and 
professions nor'in regulations for any industry governing itself such as 
that of spcurities representatives and brokers, could another system of 
penalties similar to that in Article 6.5 be found. 
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2. ~rDportionate fines: With the present limitation of $5.000 maxi.um or, 
if found a willful violation, a $55 s 000 rnax~mum fine, there is no 
flexibility to design as assessment to reflect the actual spverity of the 
violation. The rang~ of iissessments provided for in SB 1363 would allow 
the Commissioner to differentiate between serious and lesser violations. 

3. Ko incentive to act lawfully: With the repeal of the Royal Globe 
decision (that allowed third parties to file suit agaiflst an insurer 
believed to be delaying payment of claimsj, and the present structure of 
not fining for the illegal act but the violation of a cease-and-desist 
order, there is little incentive for insurance companies to refrain from 
unfair or deceptive practices. California Chief Justice lucas in his 
majority opinioJl fro Moradi-Shalal v. Fireman's Fund Insurance Companies, 
the case that overturned Royal Globe~ states: 

I'We caution, however, ·that our decision is not an invitation to 
the insurance industry to commit the unfair· practices proscribed 
by the Insurance Code. W~ urge the Insurance Commissioner and the 
courts to continue to enforce the laws forbidding such practices 
to the full extent consistent with our opinion." 

This bill is consistent with the spirit of Moradi-Shalal by giving adequate 
po\"!er to the Commissioner to dissuade insurers from unfair practices, and 
by providing an incentive to the insurance industry to refrain from such 
practices. Under present law, the economic advantage of postponing 
settlements on a wide scale basis, for example, is not offset by any 
economic sanction. 

4. In its letter of opposition, the Association of California Insurance 
Ccrr.panies (ACIC) objects to the fines being assessed on a basis of each day 
of violation. ACIC reasons that: "Alleged violations of these particular 
sections are not cut-and-dried matters."· To impose per day penalties·~en 
it is not clpar that a violation has taken place until " ••• several months 
after the alleged violation has taken place" is " ••• draconian in nature," 
according to the ACIC letter. 

S •. SB 1363 is a companion bill to S8 1364 which deals with McBride-Grunsky 
rate violations. 

LEAH CARTABRUNO 
Consultant 

05/03/89 

. SENATE BILL NO. 1363 

.. . 1---" ___ -_ ... -
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Stat. clpitoi. aoo. 5114 
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BILL SlNfARY 

.8IlL-·MJM8ER ..... 
sa 13S3 .. ::: . 

SPONSORED BY RELATEDilLLS AMENDMENT DATE 
May 9. 1989 

!NSURER PENAL TIES FOR UNFAiR fAACnCES 

Tht~ btll would authorize the Insurance CoInmissioner to'issess specified fines 
for violations of existing law rela.ting to unfair prtt~t'·tes and decept1v3 a.cts. 

FISCAL SUMMARY--STATE LEVEL 
SO 

Code/Department LA 
Agency or Revenue CO 

Type ID! FC 

(Fiscal Impact by.f'1scal Year) 
(Dollars tn Thousands) 

1988-89 Fe 1989-90 FC 1990-91 

2290 - Insurance SO ------------See Fiscal Analys1s~------

Impact on State Appropriations Llm,t--No 

ANALYSIS 

A. Specific Findings 

Code 
Fund 

Existing law provides that if an insurer violates certatn statutory provisions 
relating to unfair practices and deceptive acts. the Insurance .~omiss1oner may 
ho 1 d a heari ng to determi ne whether a viol ation exhts .": If. after a heari ng. 
the Commissioner determines that any act or practlf;'t;;.bY::)ln1nsu,t~,t)s 1n 
violation of l~w. the Commissioner may issue anof~.;!;:;;r:~qu'rinQ'n~~ insurer to 
cease and desist. Under exht1ng law, an insurer'· fS':·not llabHf'f()t a penalty 
unless it violites the. order issued by the Commissioner.,:c'~;;;~: 

in's bili would provide that an insurer that Violatef:~~it~torY"~f:p;visions 
relating tounfafr practices or deceptive acts before ·:~r.(:prcJer:r${·:',ssued by the 
Commissioner is liable for a penalty of up to $1.000 f.~r.}:e~th~~t)Ypr .$5~OOO for 
each act for a willful violation. The penalty would ~tfi;,~,ssessedrby;:·'::~he . 
Commissioner in connection with the hear'ng on the order;,.:::, .. 

'., 

This bll 1 15 intended to di scourage 1 nsurance compan1e~ from vt61a:f1ng exist\ng 
unfair practices and deceptive acts statutes. 

B. Fiscal Analysts 
...... 

This bill would not increase state agency expenditures .b~t has',~~t 'pp,te~~;lll for 
1ncreastng General Fund reven~e from fines and pena1t1es:~.: ,.·HQWi,v'r~'l~n.r~",!r the 
number of violations that may occur nor the number thaewould ti:sult-fn'~:~:::ftn' 
or a penalty can be pred1ctedat this t'me.","· 

POSITION: 
Neutral 

Department D'rector Datt 

t>rlnclpal Analyst. Date Program Budget Manage~· D te Gov,rnor~. . 
<1-43) E. Jul1usson (70~Hal~1 l. Clark Pos don nott . 

n/ 'eft . . J ~/ /".- ',,:1.1 'osHton ap,.,rov.d L(4.tA-V ~ ........ 'S/J.t/~ ~A (.,1.. 7''lfS1'P sUlon s r y d 
. . . by: date: 

FR.!l>!O F _ _ . ___ , '_ . _ 
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Bill No. 
SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

11 QQJ Street, Suite 120. 
445-6614 

Committee Votes: 
~J[f;_: [NSf( .A rM~ C RPS 

"ILL 110. r -s'R J ~ &."fJ . 
~a Ot HlAA:::3_ 79 

. ISENATORS: AYE flO 
Davis ./ 

IDeddeh 0./ 
Doolittle .../ 
ICed l' GTeen ./' 
IKeene 
McCorQuodale 
Montoj'a ./' 
Nielsen VC V 
Robblns Ch ./ 

IU11\1. : .., 'L 

PLACED 
ON FILE 
PURSUANT 
TO SENATE 
RULE 28.8 

Author: 

Amended: 

Vote Required: 

Senate Floor Vote: 

Assembly Floor Vote: 

SUBJECT: Insurance: unfair practices penalties 

SOURCE: Author 

SB 1363 

Robbins (D) 

5/9/89 . 

2/3 - Urgency 

DIGEST: This bill provides that a person engaged in the business of insurance 
who violates provisions relating to unfair and deceptive acts is liable for a 
penalty of up to $1,0.0.0. for each act, or $5,0.00. for a willful violation for each 
act. The penalty would be assessed by the Insurance Commissioner in connection 
with the cease and desist order. A failure to pay the penalty would constitute 
a violation of the cease and desist order. (See analysis below for specifics.) 

ANALYSIS: Article 6.5 of the Insurance Code C-commencing with Section 790), 
regulates insurance practices that constitute unfair methods of competition or 

. unfair and deceptive acts or practices. If the Insurance Commissioner believes 

. an insurer is violating the outlawed practices, she may issue a Cease and Desist 
Order after an initial hearing. If that practice is not discontinued, the 
Commissioner may petition the court through the Attorney General for an 
appropria~e order and assess a fine of up to. $5 ,000 or $50.,0.0.0 if the violation 
is proven to be willful. 

Under Section 790..0.3, insurance companies ar.e prohibited from engaging in such 
practice's as: 

1. Makiri~ misleading or false claims in advertising or presentations; 

2. Making false claims, regarding the practices or solvency of a competitor, Qr 
using boycotts, intimidation err other unreasonable restraints of trade; t .. 

CONTINUED 



3. Keeping.false books; 

SB 1363 
Page 2 

4. Discriminating in the rates charged individuals in the same class of 
insurance; 

5. Making claims the insurer is guaranteed or insured against insolvency; and 

6. Committing a pattern of certain undesirable, specified practices in settling 
claims. (These claims settlement practices are contained in Section 
790.03(h) that was the subject of review in both the Royal Globe and the 
Moradi-Shalal decisions.) 

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to 
$5,000 for a violation of a cease and desist order or, if a willful violation, 
from $500 to $50,000. 

SB 1363 establishes a procedure for assessing monetary penalties for violations· 
of the unfair or deceptive practices as defined in Insurance Code Section 790.03 
as follows: 

1. Any insurer that violates the unfair or deceptive practices sections is 
subject to a fine not to exceed $1,000 each illegal act or practice or, if 
the act or practice is willful, a fine not to exceed $5,000 for each act. 

2. The Commissioner serves an order to show cause and a notice of hearing, 
along with a statement of the potential monetary fine. The hearing on the 
legality of these practices must take place within 30 days of serving the 
order on the insurer. 

3. After the hearing, if the charges are upheld by the Commissioner, the 
Commissioner is required to issue a cease-and-desist order requiring the 
insurer to stop the practices found unfair or deceptive and pay the amount 
of the fine. 

4. If the insurer fails to pay the penalty or violates the cease-and-desist 
order, the Commissioner may assess an additional $5,000 fine, or if the 
violation is found to be willful, an additional $55,000, in addition to 
licensee revocation procedures. 

Prior legislation: SB 1012 (Robbins) - Chapter 953, Statutes of 1987. 

FISCAL EFFECT: Appropriation: No 

SUPPORT: (Verified 5/24/89) 

Sacramento Urban League 
Californi'a Conference of Machinists 
Congress· of California Semiors 
FAIR (Fair Automobile Insurance.Rates) 
California.· Commission on Aging 

Fiscal Committee: Yes Local: No 

CONTINUED 
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ARGUMENTS IN SUPPORT: According to the author's office, SB 1363 is addressing 
three major deficiencies in the law: 

1. Inconsistent with Proposition 103 regulatory structure: In light of the 
regulatory changes made effective by the passage of Proposition 103, the 
Commissioner is left without tools to induce compliance because she cannot 
mete out civil or criminal penalties until the insurer violates the 
cease-and-desist order. The timing of the fine doesn't allow it to be used 
as a deterrent, but it does work to reward th~se tha.t profit from illegal 
a.cts. 

Neither in the various codes governing regulation of businesses and 
professions nor in regulations for any industry governing itself such as 
that of securities representatives and brokers, could another system of 
penalties similar to that in Article 6.5 be found. 

2. Proportionate fines: With the present limitation of $5,000 maximum or, if 
found a willful violation, a $55,000 maximum fine, there is no flexibility 
to design as assessment to reflect the actual severity of the violation. 
The range of assessments provided for in SB 1363 would allow the 
Commissioner to differentiate between serious and lesser violations. 

3. No incentive to act lawfully: With the repeal of the Royal Globe decision 
(that allowed third parties to file suit against an insurer believed to be 
delaying payment of claims), and the present ~tructure of not fining for the 
illegal act but the violation of a cease-and-desist order, there is little 
incentive for insurance companies to refrain from unfair or deceptive 
practices. California Chief Justice Lucas in his majority opinion in 
Moradi-Shalal v. Fireman's Fund Insurance Companies, the case that 
overturned Royal Glob!, states: 

"We caution, however, that our decision is not an invitation to the 
insurance industry to commit the unfair practices proscribed by the 
Insurance Code. We urge the Insurance Commissioner and the courts to 
continue to enforce the laws forbidding such practices to the full extent 
consistent with our opinion." 

This bill is consistent with the spirit of Moradi-Shalal by giving adequate 
power to the Commissioner to dissuade insurers from unfair practices, and by 
providing an incentive to the insurance industry to refrain from such practices. 
Under present law, the economic advantage of postponing settlements on a wide 
scale basis, for example, is not offset by any economic sanction. 

SB 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate 
• violation$ •. 

DLW:jk 5/24/89 Senate .~loor Analyses 
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UNFINISHED BUSINESS 

Bill No. SB l363 
SENATE R,ULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J Street, Suite 120 
445-6614 

Committee Votes: 

PLACED 
ON FILE 
PURSUANT 
TO SENATE 
RULE 28.8 

Author: Robbins (D) 

Amended: 9/11/89 in Assembly 

Vote Required: 2/3 - Urgency 

Senate Floor Vote: Page 1755, 6/1/89 . 
Senate Bill 1383-An act to amend Sections 790.05 and 790.07 of, 

and to add Section 790.035 to, the Insurance Code, relating to. 
insurance, and declaring the urgency thereof, to take effect: 
immediately. , : 

Bill read third time and presented by Senator Robbins. 
Roll Call 

, The roll was called and the bill was passed by the following Yote: 
AYES (33)-Senators Alquist, Ayala, Berg~son, Beyerl~, 

Boatwright, Campbell; Craven, Davis, Deddeh, Dtlls, Garamendi, I 
Cecil Green, Bill Greene, Leroy Greene, Har~, Keene, Kopp, 
Lockyer, Marks, McCorquodale, Mello, Mont<?}:'~, Morgan, Pe~s, I 
Presley, Robbins, Roberti, Rosenthal, Russell, Stirling, Torres, VUlch, 
and Watson.·· . 

NOES (l)-Senator Doolittle. . 
Bill ordered transmitted to the Assembly. 

Assembly Floor Vote: 69-2, P. 4675, 9/12/89 --------------------------------------------------------
SUBJECT: Insurance: unfair practices penalties 

SOURCE: Author 

DIGEST: This bill provides that a person engaged in the business of insurance 
who violates provisions relating to unfair and deceptive acts is liable for a 
penalty of up to $5,000 for each act, or $10,000 for a willful violation for 
each act. The penalty would be assessed by the Insurance Commissioner in 
connection with the cease and desist order. A failure to pay the penalty would 
constitute a violation of the cease and desist order. (See analysis below for 
specifics.) 

Assembly Amendment: 

1. Increases the penalty from $1,000 to $5,000 for each act that is violated 
and $5,000 for $10,000 for a willful violation for each act. 

2. Clarifies that the penalties are appealable by means of any remedy provided 
by existing law. 

3. The Insurance Commissioner shall have the discretion to establish what 
constitutes an act under this bill. However, when the issuance, amendment, 
or se'rvicing of a policy or endorsement is inadvertent, all of those acts 
shall be a single act for the purposes of this section. 

ANALYSIS: Article 6 • .5 of the Insurance Code (commencing with Section 790). 
regulates insurance prac1::l.ces that. constitute ,unfair methods of competition or 
unfair and deceptive acts or prac,tices. If the Insurance 'Commissioner believes 

,: CONTINUED· 
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an insurer is violating the outlawed practices, she may issue a Cease and Desist 
Order after an initial hearing. If that practice is not discontinued, the 
Commissioner may petition the court through the Attorney General for an 
appropriate order and assess a fine of up to $5,000 or $50,000 if the violation 
is proven to be willful. 

Under Section 790.03, insurance companies are prohibited from engaging in such 
practices as: 

1. Making misleading or false claims in advertising or presentations; 

2. Making false claims regarding the practices or solvency of a competitor, or 
using boycotts, intimidation or other unreasonable restraints of trade; 

3. Keeping false books; 

4. Discriminating in the rates charged individuals in the same class of 
insurance; 

5. Making claims the insurer is guaranteed or insured against insolvency; and 

6. Committing a pattern of certain undesirable, specified practices in settling 
claims. (These claims settlement practices are contained in Section 
790.03(h) that was the subject of review in both the Royal Globe'and the 
Moradi-Shalal decisions.) --

Last year, SB 1012 (Robbins) increased the amount of penalties from $50 to 
$5,000 for a violation of a cease and desist order or, if a willful violation, 
from $500 to $50,000. 

SB 1363 establishes a procedure for assessing monetary penalties for violations 
of the unfair or deceptive practices as defined in Insurance Code Section 790.03 
as follows: 

1. Any insurer that violates the unfair or deceptive practices sections is 
subject to a fine not to exceed $5,000 each illegal act or practice or, if 
the act or practice is willful, a fine not to exceed $10,000 for each act. 

2. The Commissioner serves an order to show cause and a notice of hearing, 
along with a statement of the potential monetary fine. The hearing on the 
legality of these practices must take place within 30 days of serving the 
order on the insurer. 

3. After the hearing, if the charges are upheld by the Commissioner, the 
Commissioner is required to issue a cease-and-desist order requiring the 
insurer.to stop the practicesfoundunfaiF or deceptive and pay the amount 
of the fine. 

4. If the' insurer fails to pay the. penalty or violates the cease-and...,desist 
order, the Commissioner may assess an additional $5,000 fine, or if the 
violation is found to be willful, an additional $55,000, in addition to 
licensee revocation.procedute.../ , . 

CONTINUED 
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Prior legislation: SB 1012 (Robbins) - Chapter 953, Statutes of 1987. 

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local: 

The bill could result in unknown revenue to the General Fund from penalties 
imposed on persons in the insurance business found to engage in unfair or 
deceptive acts. 

SUPPORT: (Verified 9/13/89) 

Sacramento Urban League 
California Conference of Machinists 
Congress of California Seniors 
FAIR (Fair Automobile Insurance Rates) 
California Commission on Aging 

No 

ARGUMENTS 15 SUPPORT: According to the author's office, SB 1363 is addressing 
three maj oir deficiencies in the law: 

1~ Inconsistent with Proposition 103 regulatory structure: In light of the 
regulatory changes made effective by the passage of Proposition 103, the 
Commissioner is left without tools to induce compliance because she cannot 
mete out civil or criminal penalties until the insurer violates the 
cease-and-desist order. The timing of the fine doesn't allow it to be used 
as a deterrent, but it does work to reward those that profit from illegal 
acts. 

Neither in the various codes governing regulation of businesses and 
professions nor in regulations for any industry governing itself such as 
that of securities representatives and brokers, could ~nother system of 
penalties similar to that in Article 6.5 be found. 

2. Proportionate fines: With the present limitation of $5,000 maximum or, if 
found a willful violation, a $55,000 maximum fine, there is no flexibility 
to design as assessment to reflect the actual severity of the violation. 
The range of assessments provided for in SB 1363 would allow the 
Commissioner to differentiate between serious and lesser violations. 

3. No incentive· to act lawfully: With the. repeal of the Royal Globe decision 
(that allowed third parties to file suit against an insurer believed to be 
delaying payment of claims), and the present structure of not f~ning for the 
illegal act but the violation of a cease-and-desist order, there is little 
incentive for insurance companies to refrain from unfair or deceptive 

.practices. California Chief Justice Lucas in his majority opinion in 
Moradi-Shalal v. Fireman's Fund Insurance Companies, the case that 
overturned Royal Globe, states: 

"We caution, however, that our decision is not an invitation to the 
insurance industry to commit the unfair practices proscribed by the 
Insurance Code. We urge the Insurance Commissioner and the courts to . 
continue to enforce the laws forbidding such practices to the full extent 
consistent with our opinio,n. !', 

'. CONTINUED 
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This bill is consistent with the spirit of Moradi-Shalal by g~v~ng adequate 
power to the Commissioner to dissuade insurers from unfair practices, and by 
providing an incentive to the insurance industry to refrain from such practices. 
Under present law, the economic advantage of postponing settlements on a wide 
scale basis, for example, is not offset by any economic sanction. 

SB 1363 is a companion bill to SB1364 which deals with McBride-Grunsky rate 
violations. 

ASSEMBLY FLOOR VOTE: 

DLW:jk 9/13/89 Senate Floor Analyses 

.. __ ...... , -_ ... -_ .. -
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ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE 
Patrick Johnston, Chairman 

BACKGROUND INFORMATION REQUEST 

~easure: SB 1363 
~uthor: Senator Robbins 

1. Origin of the bill: 

a.Who is the source of the bill? What person, organization, or 
governmental entity requested in.troduction? 
author 

b. Has a similar bill been before either this session or a previous 
session of the legislature? If so, please identify the session, bill 
number and disposition of the bill. 
no 

c. Has there been an interim committee report on the bill? If so, please 
identify the report. 
no 

2. What is the problem or deficiency in the present law which the bill seeks 
to remedy? . 

Under present law, insurance companies committing unfair or deceptive practices cannot 
be fined unless they continue the practice after the Insurance Commissioner issues a 
cease-and-desist order. This bill will make the insurance companies liable for the 
initial act. . . 

3. Please attach copies of any background material in explanation of the 
bill, or state where such material is available for reference by committee 
staff. . 

A coPY of the Senate ICC anal ysi s is- attaChed., .. 

L Please attach copies of letters of support or opposition from any group, 
organization, or governmental agency who has contacted you either in 
support or opposition to the bill. 

5. If you plan substantive amendments to this bill prior to hearing, please 
explairi briefly the substance of the amendments to be prepared. 

·Anamendment reJuested by the Insurance Department is planned~· considered technical 
by the author. . .. 

). List the witnesses yo~plan to have testify. 
Not known at this time .. 

mTURN THIS FORM TO: ASSEMBLY COMMITTEE ON'FINANCE AND INSURANCE 
Phone 445-9160 

Q~estionsshould be directed to Leah Cartabruno at 5-0825. 



SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

SENATE BILL ~C. 1361 (Robbins) As Introduced March 9, 1989 
Insurance Code 

Source: Author 

SENATE BILL NO. 1363 

URGENCY 

Prior Legislation: SB 1012 (Robbins) Chapter 953, Statutes of 1987 
Support: Sacramento Urban League 

California Conferenc~ of Machinists 
Congress of California Seniors 
FAIR (Fair Automobile Insurance Rates) 
California Commission on Aging 

Opposition: Association cf California Insurance Companies 

SUBJECT 

Increas(~s penalties that may be assessed against insurers by the Insurance 
Commissioner for illegal acts under the Unfair Practices code sections •• ' 

DIGEST 

11 Descr;pt;on: ,', S6 1363 establishes a procedure for assessing monetary 
pena'ti~s fOfv;olBtions of the unfair or deceptive practices as defined in 
I nsurance Code Secti on 790.03 as foll ows: ' 

1. Any insurer that violates the unfair or deceptive practices 
sections is subject to a fine not to exceed $5,000 each day th~ insurer 
engaged in that illegal act or practice or, if the act or practice is 
willful, a fine not to exceed $55,000 for each day. . 

2. The Commissioner serves an order to show cause and a notice of 
hearing, along with a statement of the potential monetary fine. The" 
hearing on the legality of these practices must take place within 30 
days of serving the order on the insurer. 

3. After the hearing, if the charges are upheld by the Commissioner, 
the Commissioner is required to issue a cease-and-desist order . 
req~i~ing the insurer to stop the practices found unfai~ or deceptive 
and pay the amount of the fine. 

4. If' the insurer fails to pay the penalty or violates the 
cease .... cind,;,desist order, the Commissioner may assess anadditiolial,' ,'. , 
$5,000 fine,orif the Violation ,fs fou.nd to be willful, an ac:tditiotial 
$55,000; in addition to licensee revocati.onprocedures. 

2] Background: Article 6.5 of the Insurance Code (commencing with Sec,tion 
790), regulates insurance practices that constitute unfait methods of" 
competition or unfair anddeceptjve. acts or practices. If the Insurance, 
Commissioner believes an in~urer'isviolatin~ the outlawed practices, she, 
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may issue a Cease and Desist Order after an initial hearing. If that 
practice is not discontinued, the Commissioner may petition the court 
through the Attorney General for an appropriate order and assess a fine of 
up to $5,000 or $50,000 if the violation is proven to be willful~. . 

Under Section 79C.03, insurance companies are prohibited f~om engagirigin 
such practic~s as: 

1. Making misleading or false claims in advertising Dr presentations; 

2. Making false claims regarding the practices or solvency of a 
competitor, or using boycotts, intimidation or other unreasonable' 
rest~aints of trade; 

3. Keeping false books; . 

4. Discrimil)ating in the rates charged individuals in the same class 
of insurance; 

5. Makirig claims the insurer is guaranteed or insured against 
i nsol vency; and 

6. Committing a pattern of certain undesirable, specified practices in 
settlingclai~s. (These claims settlement practices are contained in 
Secti 011 790.03 (h) that was the subject of revi ew in both the Royal 
Globe and the Moradi-Shalal decisions.) -- '. 

Last year, S~ 1012 (Robbins) increased the amount of penalties from $50 to 
$~,OOO for a violation of a cease and desist order or, if a willful 
violation, from $500 to $50,000. 

FISCAL EFFECT Fiscal Committee: Yes 

STAFF COMMENTS . 

The author is addressing three major deficiencies in the law: 

1. Inconsistent with Proposition 103 regulatory structure: In light of 
the regulatory changes made effective by the passage of Proposition 103,. 
the Commissioner is left without tools to induce compliance because she 
cannot mete out civil or criminal pena'lties unt.il the insurer violates the 
cease-and"'des;st order. The timing of the 'finedoesn't allow it to be used 
as a deterrent, but it does work to reward those that profit from illegal 
acts. ' . 

Neither in' the various codes gover~ing regulation of businesses and 
professions' nor in regulations for any i'ndustry governing itself such as 
that of securities representativ,s ~nd brokers, could another system.of 
penalties simHar to that in Art,icle 6.5 be found. ' 

. . . .. . 

' .... 

. : ~.' 
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2. Proportionate fines: With the present limitation of $5,000 maximum or, 
if found a willful, violation, a $55,000 maximum fine, there is no . 
flexibility to. design as assessment to reflect the actual severity of the 
violation. The ran~e of assessments provided for in SB 1363 would allow 
the Commissioner to differentiate between serious and lesser violations. 

3., No incentive to act lawfully: With the repeal of the Royal Globe 
d~cision(that allowed third parties to file suit against an insuter 
believed to be delaying payment of claims), and the present structure of 
not fining for the illegal act but the violation of a cease-and-desist 
order, there,isTittle incentive for, insurance companies to refrain from ' .. 
unfair or deceptive practices. California Chief Justice LUCas in his, 
majority, opinion in Moradi-Shalal v. Fireman's Fund Insurance Companies, 
the case that overturned Royal Globe, states: 

"Wecallfion, however, ,that our decision is not an invitation to 
the insurance industry to commit the unfair practices proscribed, 
by the.Insurance Code. We urge the Insurance Commissioner and the 
courts to continue to enforce the laws forbidding such practices 
to the full extent consistent with our opinion." ' ' 

This bill is consistent with the spirit of Moradi-Shalal by giving adequate 
pm'ler to the Commissioner to dissuade insurers from unfair practices; and 
by providing,~n'incentive to the insurance industry to refrain from such 
pract ices. lJnder present ,1 aw., the, economi c advantage of postponi ng 
settlementsona wide scale basis, for example, is not offset byahy 
economi~ sanction. 

4. In its letter of opposition, the Association of California Insurance ' 
Companies (AClt) objects to the fines being assessed on a basis of each day' 
of violation~'ACTC reasons that: IIAlleged violations of these particular 
sections, are~otcut-and-dried matters.1I To i~pose per day penalties when , 
it is not cle'arthat a violation has taken place until II ••• several months .... ," 
after the alleged violation has taken plate ll is II ••• draconian in nature;1I 

. according to the ACIC letter. " ' 

5. SB 1363 is a companion bill to SB 1364 which deals with McBri,de-Grunsky 
rate violations. 

LEAH CARTABRUNO 
Consultant 

05/03/89 ' 

" 

SENATE BILL NO. 1363, 

" ' 
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BILL ANALYSIS SB 1363 08/30/89 

5B 1363--contd 

L.A.O. 

-1-

Legislative Analyst 
August 14, 1989 

RECORD 

ANALYSIS OF SENATE BILL NO. 1363 (Robbins) 
As Amended in Assembly July 17, 1989, 
1989-90 Session ' 

Piscal Effect: 

Cost: None. 

Revenue: Unknown potential revenue to the 
General Fund to the extent additional 
civil penalties are imposed on persons 
in the insurance business who engaged 
in unfair or deceptive acts. 

!\.nalysis: 

This bill provides that persons in the insurance 
business who engage in unfair or deceptive acts are 
liable for civil penalties of up to $5,000 per act, or 
up to $10,000 per willful act, which leads to a cease 
~nd desist order issued by the Insurance Commissioner. 

Under current law, the Commissioner may hold 
b.earings and order persons in the insurance business to 
::ease and d~sist from engaging in'unfair or deceptive 
~cts. A person violating such a cease and desist order 
is liable for civil penalties of up to $5,000 per act, 

Jr up to $55,000 per willful act, for a violation of 
that order. 

The penalties authorized by thi~ measure would be 
imposed by the Commissioner for the initial act or acts 
~iving rise t~ such a cease,and desist order~ Failure 
to pay penalties imposed under this measure would be a 
iTiolation of the cease and desist order. 

4 ... ___ ". _____ ... _ 
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~iscal Effect 

The bill could result in unknown revenue to the 
;eneral Fund from penalties imposed on persons in the 
insurance business found to engage in unfair or 

ieceptive acts. 

B4:81/s8 

.. .. 1 ___ "· _____ .. _ 
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BILL ANALYSIS SB 1363 09/11/89 SEN. F. A. 
UNFINISHED BUSINESS 

9/12/89 

5UBJECT: Insurance: unfair practices penalties 

30URCE: Author 

PAGE 1 

RECORD 17505 

SB 1363 

Robbins (D) 

9/11/89 in Assembly 

2/3 - Urgency 

Page 1755, 6/1/89 

69-2, P. 4675, 

)IGEST: ~his bill provides that a person engaged in the business of 
insurance who violates provisions relating to unfair and deceptive acts is 
liable for a penalty of up to $5,000 for each act, or $10,000 for a willful 
~iolation for each act .. The penalty would be assessed by the Insurance 
:ommissionerin connectiqnwith the cease and·desist order. A failure to pay 

the penalty would constitute a violation of the cease and desist order. (See 
~nalysis below for specifics.) 

\ssembly Amendment: 

1. Increases ,the penalty from $1,000 to $5,000 for each act that is violated 
and $5,nOO for $10,·000 for a willful violation for each act. 

2. Clarifies tl1at .the I>enalties are appealable by means of any remedy 

" . " 
I 

.. .; .---~. --- -_ .. -
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:>rovided 
. by existing law. 

3. The Insurance Coinmissioner shall have the discretion to establish what 
constitutes an act under this bill. However, when the issuance, 

:t.mendment, ,. 
or servicing of a policy or endorsement is inadvertent, all of those acts 
shall be a single act for the purposes of this section. . 

\NALYSIS: Article 6.5 of the Insurance Code (commencing with Section 
790), regulates insurance practices that constitute unfair methods of 

~ompetition or unfair and deceptive acts or practices. If the Insurance 

. CONTINUED 
SB 1363 
Pag92 

Jommissioner believes an insurer is violating the outlawed practices, she may 
lssue a Cease ahd Desist Order after an initial hearing. .If that practice is 
not discontinued, the Commis~ioner may petition the court through. the Attorney 
;eneral for an appropriate order and assess a fine of up to $5,000 or $50,000 
lf 
the violation is proven to be willful. 

Jnder: Section 790.03, insurance companies are prohibited from engaging in such 
9ractices as: 

1. Making misleading or false claims in advertising or presentations; 

2. Making false claims regarding the practices or solvency of a competitor, 

using boycotts, intimidation or other unreasonable restraints of trade; 

3. Keeping false books; 

4. Discriminating in the rates charged individuals· in the same class of 
insurance; 

5. Making claims the insurer is guaranteed or insured against insolvency; and 

5. Committing a pattern of certain un.desirable, specified practices ·in· 
settling .. . 

claims. (These claims. settlement practices are contained in Section 
790.03(h) that was the subject of review in both the Royal Globe and the 
Moradi-Sha,lal decisions.) 

La.st year, SB ~012 (Robbins) increased the amount of penalties from $50 to 
$5,000 for a vi()lat,ion of a cease and desist order or, if a willful violation, 

" . 



from $500 to $50,000. 

3B 1363 establishes a procedure for assessfng monetary penalties for 
violations 
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)f the unfair or deceptive practices as defined in Insurance Code Section 
790.'03 
:is follows: 

1. Any insurer that violates the unfair or deceptive practices sections is 
subject to a fine not to exceed $5,000 each illegal act or practice or, if 
the act or practice is willful, a fine not to exceed $10,000 for each act. 

2. The Commissioner serves an order to show cause and a notice of hearing, 
along with a statement of the potential monetary fine. The hearing on the 
legality, of these practices must take place within 30 days of serving th~ 
order on the insurer. ' 

3. After the hearing, if,the charges are upheld by the Commissioner, the 
Commissioner is required to issue a cease-and-desist order requiring the 
insurer to stop the practices found unfair or deceptive and pay the 

:lmount ' --" 

of the fine. 

4. If' the insurer fails to pay the penalty or violates the cease-and-desist 
order, the Commissioner may assess an additional $5,000 fine, or if the 
violation is found to be willful, an additional $55,000, in addition to 
licensee revocation procedures. 

CONTINUED 
SB 1363 
pager 

Prior legislation: SB 1012 (Robbins)- Chapter 953, Statutes of 1987. 

~ISCAL EFFECT: Appropriation: No 
tilo 

Fiscal' Committee: Yes Local: 

rhe bill could result in unknown revenue to the General Fund from penalties 

imposed on persons in the insurance business found to engage ~n unfair or 
jeceptive acts. 

SUPPORT: ' (Verified 9/13/89) 

Sacramento Urban League 
~alifornia Con~erence of Machinists' 
~ongr~ss of California Seniors 



PAGE 4 

~AIR (Fair Automobile Insurance Rates) 
:alifornia Commission on Aging 

~RGUMENTS IN SUPPORT: According to the author's office, SB 1363 is 
~ddressing three major deficiencies in the law: 

1. Inconsistent with Proposition 103 regulatory structure: In light of the 
regulatory changes made effective by the passage of Proposition 103, the 
Commissioner is left without tools to induce compliance because she cannot 
mete out civil or criminal penalties until the insurer violates the 
cease-and~desist order. The timing of the fi~e doesn't allow it to be 

;lsed 

as a deterrent, but it does work to reward those that profit from illegal 
acts. 

Neither in the various codes governing regulation of businesses and 
professions nor in regulations for any industry governing itself such as 
that of securities representatives and brokers, could another system of 
penalties similar to that in Article 6.5 be found. 

2. Proportionate fines: With the present limitation of $5,000 maximum or, if 
found a willful violation, a $55,000 maximum fine, there is no flexibility 
to design as assessment to reflect the actual severity of the violation. 
The range of assessments provided for in SB.1363 would allow the 
Commissioner to differentiate between serious and lesser violations. 

3. No incentive to act lawfully: With the repeal of the Royal Globe 
jecision 

the 

(that allowed'third parties to file suit against an insurer believed to be 
delaying payment of claims), and the present structure of not fining for 

illegal act but the violation of a cease-and-desist order, there is little 

incentive for insurance companies to refrain from unfair or deceptive 
practices .. California Chief Justice Lucas in his majority opinion in 
Moradi-Shalal v .. Fireman's Fund Insurance Companies, the case that, 
overturned Royal Globe, states: 

"We caution, however; that our de.cis.lon is not an invitation to the 
insurance industry to commit the unfair practices proscribed by the 
Insurance Code. We .urge the Insurance Commissioner and the courts to 
continue to enforce the laws forbidding such practices to the full 

extent 
consistent with our opinion." 

" . 

'. : 

.. • • ___ ", .. _____ oM_ 
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Phis bill is consistent with the spirit of Moradi-Shalal by giving adequate 
?ower to the Commissioner .to dissuade insurers from unfair practices, and by 

?roviding an incentive to the insurance industry to refrain from such 
:>ractices. 
Jnder present law, the economic advantage of postponing settlements on a wide 
:wale basis, for example, is not offset by any economic sanction. 

3B 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate 
riolations. 

~SSEMBLY FLOOR VOTE: 

)LW:jk9/13/89 Senate Floor Analyses 

.. '. , ___ , --- -_ .. -
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BILL ANALYSIS SB 1363 05/09/89 SEN. F. A. 
THIRD READING 

SUBJECT: Insurance: unfair practices penalties 

SOURCE: Author 

RECORD 

SB 1363 

Robbins (D) 

5/9/89 

PAGE 1 

6035 

2/3 - Urgency 

)IGEST: This bill provides that a person. engaged in the business of 
insurance who violates provisions relating to unfair and deceptive acts is 
liable for a penalty of up to $1,000 for each act, or $5',000 for a willful 
~iolati6n for each act. The penalty would be.assessed by the Insurance 
~ommissioner in connection with the cease arid desist ordE!r. A failure to pay 
the penalty would constitute a violation of the cease and desist order. (See 

~nalysis below for specifics.) 

~NALYSIS: Article 6.5 of the Insurance Code (commencing with Section 
790), regulates insurance practices that constitute unfair methods of 
::ompetition or unfair and deceptive acts or practices. If the Insurance 
~ommissioner b~lieves an insurer is Violating the outlawed practices, she may 
issue a Cease and Desist Order after an initial hearing. If that practice is 
lot discontinued, the Commissioner may .petition the court through the Attorney 
:;eneral for an appr.opri~te order and assess a fine of up to $5,000 or $50,000 

" ' 

oil ''; i ___ ,< _____ ... _ 
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if 
the violation is proven to be willful. 

Onder Section 790.03, insurance companies are prohibited from engaging in such 
practices as: 

1. Making misleading or false claims in advertising or presentations; 

2. Making false claims regarding the practices or solvency of a competitor, 

using boycotts, intimidation or other unreasonable restraints of trade; 

3. Keeping false books; 

CONTINUED 
SB 1363 
pag~ 

4. Discriminating in the rates charged individuals in'the same class of 
, insurance; 

5. Making claims the insurer is guaranteed or insured against insolvency; and 

5. Committing a pattern of certain undesirable, specified practices in 
settling 

claims. (These claims settlement practices "are contained in Section 
790.03(h) that was the subject of review in both the Royal Globe and the 
Moradi-Shalal decisions.) 

Last year" SB 1012 (Robbins) increased the amount of penalties from $50 to 
,5,000 £or a violation of a cease and desist order or, if a willful violation, 
from $500 to $50,000. 

5B 1363 establishes a procedure for assessing monetary penalties for 
i7iolations 
)f the unfair or deceptive practices as defined in Insurance Code Section 
790.03 
3.6 follows: 

1. Any insurer that violates the unfair or deceptive practices sections is 
subject to a fine not to exceed $1,000 each illegal act or practice or,if 
the act or practice is willful, a ~ine not to exceed $5,000 for each act. 

2 • The Commis,sioner serves an order to show. cause and a notice of hearing, 
along w,ith a statement of the potential inonetary fine. The hearing on the 
legality of these practices must take place within 30 days of serving the 
order on the insurer. 

. ',. .--_ ... --- -_ .. - ... _- --- "-
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3. After the hearing, if the charges are upheld by the Commissioner, the 
Commissioner is required to issue a cease~and-desist order requiring the 
insurer to stop the practices found unfair or deceptive and pay the 

amount 
of the fine. 

4. If the insurer fails to pay the penalty or violates the cease-and-desist 
order, the Commissioner may assess an additional $5,000 fine, or if the 
violation is found to be willful, an additional $55,000, in addition to 
licensee revocation procedures. 

Prior legislation: SB 1012 (Robbins) ~Chapter 953, Statutes of 1987. 

FISCAL_EFFECT: Appropriation: No 
~o 

Fiscal Committee: Yes Local: -

SUPPORT: (Verified 5/24/89) 

Sacramento Urban League 
:alifornia Conference of-Machinists 

:ongress of California Seniors 
FAIR (Fair Automobile Insurance Rates) 
:alifornia Commission on Aging 

~RGUMENTS' IN SUPPORT: According to the author's office, SB 1363 is 
~ddressing~hree major deficiencies in the law: 

CONTINUED 
SB_ 1363 
page-3 

1. Inconsistent with Proposition 10-3 regulatory structure: In light of the 
regulatory changes made effective by the passage ofPropos-itiort 103, the 
Commissioner is left without tools to induce compliance because she cannot 
mete out civil or criminal penalties until the insurer violates the 
cease-and-desist order. The timing of the fine doesn't allow it to be 

lsed 

as a deterrent, but it does work to reward those that profit from illegal 
acts. 

Neither in the various codes governing -regulation of businesses and 
profession,s nor in regulations for any industry governing itself such as 
that of securities representatives and brokers, could another system of 
penalties s.imilar to that in Article 6.5 be found. 



PAGE' 4 

~. Proportionate fines: With the present limitation of, $5, 000 ma~dmum or, if 
found a willful violation, a $55,000 maximum fine, there is no flexibility 
to design as assessment to reflect the actual severity of the violation. 
The range of assessments provided for in SB 1363 would allow the 
Commissioner to differentiate between serious and lesser violations. 

3. No incentive to act lawfully: With the repeal of the Royal Globe 
iecision 

:he 

(that allowed third parties to file suit against an insurer believed to be 
delaying payment of claims), and the present structure of not fining for 

illegal act but the violation of a cease-and-desist order, there is little 

incentive for insurance companies to refrain from unfair or deceptive 
practices. California Chief Justice Lucas in his majority opinion in 
Moradi-Shalal y.:.. Fi'reman I s Fund Insurance Companies, the case that 
overturned Royal Globe, states: 

"We caution, however, that our decision is not an invitation to the 
insurance industry to commit the unfair practices proscribed by the 
Insurance Code. We urge the Insurance Commissioner and the courts to 
continue to enforce the laws' forbidding such practices to the full 

~xtent 

consistent with our opinion." 

rhis bill is consistent with the spirit of Moradi-Shalal by g1v1ng adequate 
)ower to the Commissioner to dissuade insurers from unfair practices,' and by 
?roviding an incentive to the insurance industry to refrain from such 
)ractices. 
lnder present law, the economic advantage of postponing settlements on a wide 
3cale basis, for example, is not offset by any economic sanction. 

,B 1363 is a companion bill to SB 1364 which deals with McBride-Grunsky rate 

riolations. 

)LW:jk 5/24/89 Senate Floor Analyses 

'+x 
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SENATE THIRD READING 

SB 1363 (Robbins) - As Amended: September 11, 1989 

SENATE VOTE: .lJ=l 

ASSEMBLY ACTIONS: 

COMMITTEE . FIN. & INS. VOTE 16-1 COMMITTEE, __ ...... W ........... &-LM..L:,. __ VOTE 17-1 

Ayes: Johnston, Bader, Bane, Chacon, Ayes: Vasconcellos, Baker, Burton, 
Clute, Felando, Friedman, 
Hannigan,Jones, Killea, 
Mojonnier, Nol an, 0 I Connell, 
Roos, Roybal-Allard, Speier, 
M.Waters, Wright 

Epple, Farr, Floyd, Katz, 
. Lancaster, Lewis, Margolin, 
Moore, OIConnell, Sher, Statham, 
Wright 

Nays: D. Brown 

DIGEST 

Urgency statute. 2/3 vote required. 

Existing law: 

Nays: D. Brown 

1) Provides that the Insurance Commissioner, if he or she has reason to 
believe that a person subject to his or her jurisdiction is engaged in an 
unfair method of competition or any unfair or deceptive act, may initiate 
a hearing to determine whether a cease and desist orde.r should be issued. 

2) If s.uch a cease and desist order has been issued and is violated, the 
commissioner may, after a hearing, impose a fine of $5,000 for such a 
violation, unless th~ violation is willful. In the latt~~ circ~mstance 
the pena 1 ty may not exceed $55,'000. 

Thi S bi 11 : 

·1) Provides that persons engaging in unfair methods of competition or unfair 
or deceptive acts are liable to the state for a civil penalty, to be fixed 
by thecornrnissioner, not to exceed $5,000 for each act. If the act is 
willful, the maximum penalty is $10,000.'· These penalties are made 
appealable. 

, . . 
4 ... 1 ___ "· ___ __ ~_ 
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The commissioner is given discretion to establish what constitutes an act 
but when the issuance, amendment, or servicing of a policy is inadvertant, 
all of those acts shall constitute a single act. 

2) Revises the procedure for cease and desist order hearings to a) notify 
parties of their potential liability, b) provide for a determination of 
whether penalties pursuant to this -bill are appropriate, and c) to permit 
the issuance of orders to pay the penalty. -

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or orders to pay penalties of a) $5,000 plus any prior -
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the 
case of willful violations. 

FISCAL EFFECT 

Minor revenue increases to the Department of Insurance based upon the expanded 
penalty authority contained in this bill. 

Kenneth Cooley 
445-9160 
9/12/89:afinins 

-. 

. ''; ,---". --- -- ... -
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SENATE THIRD READING 

SB 1363 (Robbins) - As Amended: July 17, 1989 

SENATE VOTE: ll=1 

ASSEMBLY ACTIONS: 

COMMITTEE FIN. & INS. VOTE 16-1 COMMITTEE. __ -,-,-W.:o-' ....... & ...... M ....... .,.--_VOTE 17-1 

Ayes: Johnston, Bader, Bane, Chacon, Ayes: Vasconcellos; Baker, Burton, 
Clute, Felando, Friedman, 
Hannigan, Jones, Killea~ 
Mojonnier, Nolan, O'Connell, 
Roos, Roybal-Allard, Speier, 
M. Waters, Wright 

Epple, Farr, Floyd, Katz, 
Lancaster, Lewis, Margolin, 
Moore, O'Connell, Sher, Statham, 
Wright 

Nays: D. Brown 

DIGEST 

Urgency statute. 2/3 vote required. 

Existing law provides that: 

Nays: D. Brown 

1) The Insurance Commissioner, if he or she has reason to believe that a 
person subject to his or her jurisdiction is engaged in an unfair method 
of competition or any unfair or deceptive act, may initiate a hearing to 
determine whether a cease and desist order should be issued. 

2) If such a cease and desist order has been issued and is violated, the 
commissioner may, after a hearing, impose a fine of $5,000 for such a 
violation, unl~ss the violation is willful. In the latter circumstance 
the penalty may not exceed $55,000. 

This bill: 

1) Provides that persons engaging in unfair methods of competition or unfair 
or deceptive acts are liable to the state for a civil penalty, to be fixed 
by the commi ss i oner, not to exceed $5,.000 ·for each act. If the act ; s 
willful, the maximum penalty is $10,000. These penalties are made 
~pp~alable. . 

'. . 
• 
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2) Revises the procedure for cease and desist order hearings to a) notify 
parties of their potential liability, b) provide for a determination of 
whether penalties pursuant to this bill are appropriate, and c) to permit 
the issuance of orders to pay the penalty. 

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or orders to pay penalties of a) $5,000 plus any prior 
penalties which remain unpaid or b) $55,000 plus unp~idpenalties in the 
case of willful violations. 

FI SeAL EFFECT 

Minor revenue increases to the Department of Insurance based upon the expanded 
penalty authority contained in this hill. 

Kenneth Cooley 
445-9160 
8/31/89: afin; ns 

'. . 

,',' .. ' 
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Date of Hearing: July 11, 1989 

SENATE ACTIONS: 

ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE 
Patrick Johnston, Chair 

SB 1363 (Robbins) - As Amended: July 6, 1989. 

SB 1363 

. . 

COMMITTEE INS., CL. & CORPS. VOTE 5-2 COMMITTEE APPR. VOTE SEN. RULE 28.8 

FLOOR VOTE 33-1 

SUBJECT: Penalties against insurance licensees for engaging in unfair methods 
of competition or unfair and deceptive acts or practices. 

DIGEST 

Urgency statute. 2/3 ,,?"oterequired. 

Existing law provides that the Insurance Commissioner, if she has reason to 
believe that a person subject to her jurisdiCtion is engaged in an unfair . 

. method of competition or any unfair or deceptive act,may initiate a hearing 
to determine whether a cease and desist order should be issued.· The . 
provisions on Unfair Practices in current law, which are extensive, enumerate 
a wide array of conduct which constitutes unfair methods of competition or 
unfair and deceptive acts or practices in the business of insurance. If the 

··charges concerning such conduct are justified, such an order may be issued, 
subjeci to review. . 

Furthermore, if such a cease and desist order has beell issued and is. violated, 
the Commissioner may, after a hearing, impose a fine of $5,000 for such a 
violation, unless the violation is willful. ·In the latter circumstance the 
penalty may not exceed $55,000. 

This bill: 

1) Provides that any· person engaging in any unfair method of competition or 
any unfair or deceptive act or practice is liable to the state for a civil 
penalty not to· exceed $1,000 for each act. If the act is willful, the 
penalty is $5,000.:~~hese··pena1t:ites are made appealable by means of 
judicial reviewtind~~·'the Insurance Code or pursuant to provisions of the 
Government Codet~'1at1ng to administrative adjudication.· 

' . 

... . ~., ~ Ii 1 ___ "'· _____ ... _ 
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SB 1363 

2) Revises the procedure and requirements for hearings pertaining to cease 
and d.esist orders to a) notify the party of their potential liability 
pursuant to the above provision, to b) include within the scope of the 

·hearing a determination of whether imposition of penalties pursuant to the 
above provision is appropriate in addition to. the cease and desist order, 
and c) providing for the ·issuance of an order to pay the penalty. 

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or ord.ers to pay penalties of a) $5,000 plus any prior 
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the 
case of willful violations. 

FISCAL EFFECT 

Minor revenue increases to the Department of.Insurance based upon the expanded 
penalty authority contained in this bill. 

COMMENTS 

Under current law, insurers cannot be fined for practices determined by the 
Commissioner to be unfair and deceptive unless the practices continue after a 
cease and desist ~rd~r has been issued. This measure will Allow th~ 
Commissioner to impose charges for. the initial acts which prompt regulator 
action. The author expresses the belief that such authority will serve as a 

. more effective and flexible iegulatory iool than restricting penalties to 
violations of cease and desist orders only. . 

SPONSOR: Author 

SUPPORT: None Receive.d 

OPPOSITION: None Received 

Kenneth Cooley 
445-9160 
sfinitis 

.1, • 

I 

... --_ .. --- -_ .. -
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SACRAMENTO URBAN LEAGUE, INC. 
3501 BROADWAY SACRAMENTO. CALIFORNIA 95817 

April 17, 1989 

The Honorable Alan Robbins, Chairman 
Insurance, Claims and Corporations 
state Capitol, Room 5122 
Sacramento, Ca 95814 

Dear Senator Robbins: 

(916) 739-0627 

GEORGE DEAN 
Ptw.id."t -

The Sacramento Urban League and it's members would 
like to go on record as supporting your SB 44 - 810 - 1360 
- 1361 - 1363 - 1364 and 1365. These measures would be a 
first step towards protecting California insurance holders~ 
As discussions are held with _ Consumer Groups, the State 

Department of lrisuranceand others, regarding the lowering 
of insurance rates, it is important that we correct the 
flaws in the insurance system which presently exist. Your 
Bills are a step towards the needed corrections. 

Regarding SB 1362, I am concerned with this measure. 
As insurance companies are allowed the adVantage of farming 
out assigned risk insurance holders, it is imperative that 

-- we require these insurance companies to notify the polLcy 
holder, in writing, -of this procedure. Imagine the con
fusion, if a person thought that he/she were covered by one 
insurance company and find out that they are actually cover~ 
ed by another carrier. This can cause unnecessary stress·to 
a policy holder at a time when their stress level is al
ready high. 

I suggest that we require the priinaryinsurance com
pany to notify the policy holder in writing no later than 
10 --working days after the policy has been farmed out toa 
third party. _ This information, which should include the 
company's name and contact person, WOuld allow -the policy 
holder to find out ~ho is handling their polity before they 
need to know this information; usually after- an accident or 
other unforeseen problem occurs. 

,-

Again, I commend your efforts and look forward to con
tinuedcommunications on this and other consumer related 
insurance issues. 

1--<-_---
.League 

All Aililia/,' /If the 
• .&.'~.,.' .•. .. 'IIl·'_' ...•. ' ... 4.~ ... 

'. - -~ 
~ 

-- Mt'mh('f A,!;'t'llcy 
~ _Q.. .... ___ •• 1._ ,.~ ...... ,J .J.IJ._ 
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Congress of California Seniors, Inc. 
1010 ELEVENTH STREET, SUITE 204 • SACRAMENTO, CA 95814 

A Phone (916) 442-4474 
STATEWIDE 

ORGANIZATION 

Senator Alan Robbins 
State Capitol 
Sacramento·, CA 95814 

Dear Senator Robbins: 

April 18, 1989 

The Congress of California Seniors, a organization that 
represents senior citizens throughout the state of California 
wishes to lend our support for your package of· insurance 
legislation(SB 44, SB 810, SB 1360, SB136l, SB 1362, SB 1363, 
SB 1364 and SB 1365) • 

. Thank you for your efforts on behalf of the consumers in 
our State. If we can be of servicie, do not hesitate to let us . 
know. 

CJ:rb 

Sincerely, 

CcZl,e.· QA~../ 
Carl a;es 
Legislative Director 

.... ". ,---,. --- -_ ... -



STATE OF CALIFORNIA 

OFFICE OF LEGISLATIVE COUNSEL 

July 10, 1989 

Honorable Alan Robbins 

S . B . 1363 - Conflict 

The above measure, introduced by you, which is now set for hearing in the 
Assembly Finance and Insurance Commi.ttee/ 

appears to be in conflict with the following other measure(s): 
S.B. 1092 - Robbins 

ENACl'MENT OF THESE MEASURES IN THEIR PRESENT FORM MAY 
CIVE RISE TO A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE 
AVOIDED BY APPROPRIATE AMENDMENTS. 

WE URGE YOU TO CONSULT OUR OFFICE IN 11IIS REGARD AT YOUR 
EARLIEST CONVENIENCE. 

cc: Committee 
named above 

Each lead author 
concerned .. 

, '. , 

• 
Very truly yours. 
BION M.·CRECORY 
LECISLATIVE CoUNSEL 

.... 1 ___ " _____ ~_ 

It G21).C 



FINANCE AND INSURANCE 

)ate of Hearing: 07/11/89 

HLL NO. : SB 1361 SB 1363 : SB 1364 · · I.CTION VOTED ON Do pass as Do pass as Do pass as : 
amended and amended and amended and : 
re-refer to · re-refer to re-refer to : 0 

the Com on 0 the Com on the Com on 0 

: W. & M 0 W. & M· W. & M · 0 · · • · · · · • · · · · · · · 0 · · · · • · · • · 0 : · Aye No Aye • No Aye · No : Aye No • • · • 
rohnston! Chair} X · . X · X : · · ~ader · X X · X :., .. · · • 
~ane · X X X 0 · 0 · • · • 
~ronzan X · Ab. 0 Ab. · · · · · · · · • 0 

lennis Brown' .. X · X .. X · · · · · :hacon · X · 0 X X · · · · · · • 
:EEle X X · X · · .. · · · · 'arr X X X 0 • 0 0 

'loyd : X : X X : 
:atz X 0 X 0 · X · 0 0 0 0 

,ancaster N. V. : X · 'X • · 0 

lewis X · X 0 X 0 · .. · · . . 
largolin 0 Ab. X X : 0 

0 0 

[oore X X · X : 0 

rolan ---X · Ab. 0 X · 0 0 0 

"Connell 0 X 0 X X : 0 
0 · 0 

,eastrand 0 Ab. Ab. Ab. 0 · 0 · 0 

,her · X · X : X · 0 
0 0 0 · ,tatham 0 X X X · · 0 0 '. 

fright 0 X X · · X 0 0 0 

0 Ayes: 11 • Ayes: 16 0 Ayes: 17 Ayes: 0 · 0 · : Noes: 6 · Noes: 1 Noes: 1 · Noes: 0 0 · r. V. - Not voting Abst - Abstain 
.h. - Absent 

:ECEIVED: 
.,Chairman 

"" .: 

.. • 1 ___ "- _____ .. _ 



WAYS AND MEANS 

lte of Hearing: 08/23/89 

[LL NO. SB 1363 SB 1364 : SB 1372 sa 1397 
:TION VOTED ON Do pass Do pass : Do pass : Do pass : 

: · · 
· · · · · · · · • · · • 
: • • · · : · · : • · · · : : 
: · · · · · • • • 0 0 · · · • • .. · • · No A e · No · A e No A e No 0 · · ·X : : X 'X · · : X 0 X X · · · X .. X .. X · X · · · · X .: . · X • X · .. 0 X : · · · · · 0 Ab. · Ab. : X · X · · · · .. 
: X · X · · X : · X · · 0 0 · · · · X · X : · X : X · · X X 0 X X · I an ... X · X · X · X mnl o· · . : · · : 

lrrlS A o· A 0 X X . 0 

. 11 Ab. · Ab . X · X · 0 

mes X X · X : X · ~llea : X .. X X · X 0 0 

) "onnie r · X 0 X X 0 : X : 0 0 · ) an X X X X 0 : · 'Connell X X X X : 
)lanco Ab. .. Ab. X · X · · 0 X X X X o. 

X X X · X : 0 

0 A 0 · : A 0 A . · A · · · . · · .' · )eier X X X X · • .. o . 

lxine Waters · X · X . 0 :" X : · X 0 · 0 · · • 
I ht · X X X · X ~l .• 0 

Ayes: Ayes: Ayes: Ayes: 
Noes: 1 · Noes: 1 · N.oes: 1 · . Noes: 1 : · · · ,v. - Not voting Abst - Abstain 

). - Absent 

~CEIVED: 
,CHAIRMAN 

-.. .. .4 • 1 ___ ' _____ .. _ 



Legislative Research Incorporated 
1107 9th Street, Suite 220, Sacramento, CA 95814 

(800) 530.76l3 . (916) 442.7660· fax (916) 442.l529 
www.lrihistory.com·intent@lrihistory.com 

Assembly Fiscal 
Committee 
Materials 

Legislative Research Incorporated hereby certifies that the accompanying recordls is/are true and 
correct copies of the originalls obtained from one or more official, public sources in 
California unless another source is indicated, with the following exceptions: In some cases, pages 
may have been reduced in size to fit an 8 Yz" x 11" sized paper. Or, for readability purposes, pages 
may have been enlarged or cleansed of black marks or spots. Lastly, for ease of reference, paging 
and relevant identification have been inserted. 



Date of Hearing: July 11, 1989 

SENATE ACTIONS: 

ASSEMBLY COMMITTEE ON FINANCE AND INSURANCE 
Patrick Johnston, Chair 

SB 1363 (Robbins) -As Amended: July 6, 1989 

SB 1363 

COMMITTEE INS .• CL. & CORPS. VOTE 5-2 COMMITTEE APPR. VOTE SEN. RULE 28.8 

FLOOR VOTE 33-1 

SUBJECT: Penalties against insurance licensees for engaging in unfair methods 
of competition or unfair and deceptive acts or practices. 

DIGEST 

Urgency statute. 2/3 vote required. 

Existing law provides that the Insurance CommiSsioner, if she has reason to 
believe that a person subject to her jurisdiction is engaged in an unfair 
method of competition or any unfair-or deceptive act, may initiate a hearing 
to determine whether a cease and desist order should be issued. The 
provisions on Unfair Practices in current law, which are extensive, enumerate 
a wide array of conduct which constitutes unfair methods of competition or 
unfair and deceptive acts or practices in the business of insurance. If the 
charges concerning such conduct are justified, such an order maybe issued, 
subject to review. 

Furthermore, if such a cease and desist order has been issued and is violated, 
the Commissioner may, after a hearing, impose a fine of $5,000 for such a 
violation, unless the violation is willful. In the latter circumstance the 
penalty may not exceed $55,000. 

This bill: 

1) Provides that any person engaging in any unfair method of competition or 
any unfair or deceptive act or practice is liable to the state for a civil 
penalty not to exCeed $1,000 for each act. If the act is willful, the 
penalty is $5,000. These penalti~s are made appealable by means of . 
judicial review under the Insurance Code or pursuant to. provisions of the 
Government Code relating to administrativ.eadjudication. 

- continued.-
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2) Revises the procedure and requirements for hearings pertaining to cease 
and desist orders to a) noti~y the party of their potential liability 
pursuant to the above provision, to b) include within the scope of· the 
hearing a determination of whether imposition of penalties pursuant to the 
above provision is appropriate in addition to the cease and desist order, 
and c) providing for the issuance of an order to pay the penalty. 

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or orders to pay penalties of a) $5,000 plus any prior 
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the 
case of willful violations. 

FISCAL EFFECT 

Minor revenue increases to the Department of Insurance based upon the expanded 
penalty authority contained in: this bill. 

COMMENTS 

Under current law, insurers cannot be fined for practices determined by the 
Commissioner to be unfair and deceptive unless the practices continue after a 
cease and desist otder has b~en issued. This measure will allow the 
Commissioner to impose charges for the initial acts which prompt regulator 
action. .The author expresses the belief that such authority will serve as a 
more effective and flexible regulatory tool than restricting penalties to 
violations of cease and desist orders only. 

SPONSOR: Author 

SUPPORT: None Received 

OPPOSITION: None Received 

Kenneth Cooley 
445-9160 
afinins 

.. .. 1 ___ ,.· ___ __ ~_ 
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Author: Robbins 

WAYS AND IlEANS COItlITTEE· ANALYSIS 

Amended: 07/17/89 Bill No.: SB 1363 

Policy Committee: Finance and Insurance Vote: 16-01 

Urgency: Yes Hearing Date: 08/23/89 

State Mandated Local Program: No Staff Comments 

Disclaimed: Michael Reyna 

Summary 

This bill. an urgency measure. ·authorizes the Insurance Commissioner to impose 
civil penalties on those persons in the Insurance business who engage in unfair 
or deceptive acts or practice. 

Under current law. the Commissioner can impose civil penalties only if the 
person has violated an order to cease and desist from engaging in such 
activities. The new authority would be in addition to. rather than in lieu of. 
the Commissioner'S existing authority. 

Fiscal 

Unknown. probably minor (less than $50,000 annually). revenue to the General 
Fund from additional civil penalties. 

HR 

.. • .. 1 ___ ,,· _____ .. _ 
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Bill No.: SB 1363 

Recommendation 

Do pass. (\". 

MR 

... 

. -



Legislative Analyst 
August 14, 1989 

ANALYSIS OF SENATE BILL NO. 1363 (Robbins) 
As Amended in Assembly July 17, 1989 

1989-90 Session 

Fiscal Effec::t: 

Cost: None. 

Revenue: Unknown potential revenue to the 
General Fund to the extent additional 
civil penalties are imposed on persons 
in the insurance business who engaged 
in unfair or deceptive acts. 

Analysis: 

This bill provides that'persons in the insurance 
business who engage in unfair or deceptive acts are 
liable for civil penalties of up to $5,000 per act, or 
up to $10,000 per willful act, which leads to a cease 
and desist order issued by the Insurance Commissioner. 

Under current law, the Commissioner may hold 
hearings and order persons in the insurance business to 
cease and desist from engaging in unfair or deceptive 
acts. A perSon violating such a cease and desist order 
is liabl~ for civil penalties of up to $5,000 per act, 
or up to $55,000 per willful act, for a violation of 
that order. 

The penalties authorized by this measure would be 
imposed by the Commissioner ,for the ,initial act or acts 
giving rise to such a cease and desist order. Failure 
to pay penalties imposed ~nder this measure would be a 
violation of the cease and desist ordet. 

'. ' 

; 

.' . 



SB 1363--contd -2-

Fiscal Effect 

The bill could result in unknown revenue to the 
General Fund from penalties imposed on persons in the· 
insur~nce business found to erigage in unfair or 
deceptive acts. 

84:81/s8 

'. . 
I 
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Legislative Research Incorporated 
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Legislative Analyst '. 
August 14, 1989 .. 

ANALYSIS OF SENATE BILL NO. 1363 (Robbins) 
As Amended in Assembly July 17, 1989 

Fiscal Effect: 

Revenue: 

Analysis :' 

1989-90 Session . 

None. 

Unknown potential revenue to the 
General Fund to the extent additional 
civil penalties are imposed on persons 
in the insurance business who engaged 
in unfair or deceptive acts. 

. This bill provides that p~rsons in the insurance 
business who ehgage in unfair or deceptive acts are . 
liable for civil penalties of up to $5,,000 per aCt, or 
up to $10,000 per willful act, which leads to a cease 
and des i st order i ssuedby the Insurance Commissioner.' 

Under current law, the Commissioner may hold 
heari ngsand order personsi n the i nsurancebusi ness to 
cease and desist from engaging in unfair or deceptive 
acts. A.person violating such a cease and desist order 
is liable for civil penalti~s.of up to $5,000 per ~ct, 
or up to $55,000 per willful act, for a violation ·bf 
that order. . 

The penalties authorized by this measure would be 
imposed by the Commissioner for the initial act or acts·' 
giving rise to such a cease and desist order. Failure 
to pay penalties imposed under this:measure would be a 
violation of the cease and desist order. . 



S8 1363- -contd -2::' . 

Fiscal Effect 

The bill coul d result in unknown revenue to the 
General Fund from penalties imposed on persons in the 
insurance business found·to engage in unfair or 
decept ive acts. . 

84:81/s8 

. ( 



SB 1363 (Robbins) 
Analyzed: 8/23/89 

ASSEMBLY WAYS AND MEANS COMMITTEE 
REPUBLICAN ANALYSIS 

SB 1363 (Robbins) -- SB 1363. INSURANCE: UNFAIR PRACTICES 
Version: 7/17/89 
Recommendation: None 

Vice Chairman: Bill Baker 
Vote: 2/3 (Prop 103) 

Summary: Provides that any insurer which the Department of 
. Insurance finds to be engaging in unfair methods, practices or 
deceptive acts is.Tia.blefor a civil penalty notto'exceed$5,000 
for each ~ct($10,000 if willful). Fiscal effect: Unknown . 
potential revenue to the General Fund to the extent additional 
civil penalties are imposed on persons in the insurance business 
who engaged in unfair or deceptive acts. 

Supported by: none known. Opposed by: none known. 
Governor's position: not known. 

Comments: Takes away the so-called free, first bite from 
insurers. Current law provides for greater penalties for these 
types of violations ($5,000/$55,000), but the fines cannot be . 
assessed until after the department issues a cease~and-desist 
order which theinsurer.must subsequently ignore. Under that 
framework, the first violation goes without penalty. The lesser 
'but more quickly assessedfinecal'ledforin this bill supposedly 
makes the regulatory threat more credible. 

Senate Republican Floor Vote --6/1/89 
(33-1) Ayes:' Bergeson,' Beverly, Campbell, Craven, Davis, 

Morgan, Russell, Stirling 
Noes: Doolittle 
N.V.: Leon~rd, Maddy, Nielsen, Rogers, Royce, 

Seymour 
Assembly Republican Committee vote 

Finance and Insurance -- 7/11/89 
(16-1) Ayes: All Republicans except 

Noes: D. Brown 
Abs.: Nolan, Seastrand 

Consultants: Peter Conlin/Ellen Moratti 



SB 

SB 1363 (Robbins) . 
Analyzed:fJ:l-j-rr!89 

... ~/;J3 . 
ASSEMBLY WAYS AND MEANS COMMITTEE 

REPUBLICAN ANALYSIS 

1363 (Robbins) -- SB 1363 INSURANCE: UaiAIR PRACTICES . 
version:.-&-l20j09 ~'('r\~ Vicet~airman: Bill ,Baker 
Recommendation: None Vote: 2/3 (Prop 103) 

Summary: Provides that any insurer which the Department of 
Insurance finds to be engaging in unfair methods, practices or 
deceptive acts is liable for a civil penalty not to exceed $~OOO 
for each act ($.;.&e-e- if willful). Fiscal effect: 'BE:- t4:iX. 0 
appropria:t;.i.Oft<i:./q,ooo \L.!.J . 

Supported by: . none known. Opposed by: none known. 
Governor's position: not known. 

Comments: Takes away the so:...called free, first bite from 
insurers. Current law provides for greater penalties for these 
types of violations ($5 00/$55,000), but the fines cauot be ......... 1..-->"" 

assesse un 1 er e department issues a cease-and-desist 
order which the insurer must subsequently ignore. Under that 
framework, the first violation goes without penalty. The lesser 
but more quickly assessed fine called for in thi su osedly 
makes the regulatory threat more credible. ut the added r1S 
w ich a oses 0 an company violating the 
law doesn't appear.to be all that substantial. This bill will 
deliver little tarigiblebenefit. 

Senate Republican Floor Vote -- 6/1/89 
(33-1) Ayes: Bergeson, Beverly, Campbell, Craven, Davis, 

Assembly 
Finance 

(~ 

Morgan, Russell, Stirling 
Noes: Doolittle 
N.V.: Leonard, Maddy, Nielsen, Rogers, Royce, 

Seymour' 
Republican Committee vote 
and Insurance -- 7/~1/89 

Ayes: 
Noes:/\. /. 
Abs.: ('-" 
N.V.: ~. 

Consultants: Peter conlin/'i.M 

" . 
• 



Date of Hearing: July 11, 1989 

SENATE ACTIONS:· 

ASSEMBLY COMMITTEE ON FINANC~ AND INSURANCE 
Patrick Johnston, Chair 

SB·1363 (Robbins)- As Amended: July 6, 1989 

COMMITTEE INS., CL. & CORPS. VOTE 5-2 COMMITTEE APPR. VOTE SEN. RULE 28.8 

FLOOR VOTE 33-1 

SUBJECT: Penalties against· insurance licensees for engaging. in unfair methods 
of competition or unfair and deceptive acts or practices. 

DIGEST 

Urgency statute. 2/3 vote required. 

Existing law provides that the. Insurance Commissioner, if she has reason to 
believe that a person subject to her jurisdiction is engaged in an unfair 
method of competition or any unfair or deceptive act, may initiate a hearing 
to determine whether a cease and desist order should be issued. The 
provisions on Unfair Practices in current law, which are extensive, enumerate 
a wide array of conduct which constitutes unfair method.sof competition or 
unfair and deceptive acts or practices in the business of insurance. If the 
charges concerning such conduct are justified, such an order may be issued, 
subject to review. 

Furthermore, if such a cease and desist order has peen issued and is violated, 
the Commissioner may,· after a hearing, impose a fine of$5,OOd for such a 
violation, unless the violation is willful. In.thelatter circumstance the 
penalty may not exceed $55,000. 

This bill: 

1) Provides that any person engaging in any unfair method of competition or 
any unfair or deceptive act or. practice is liable to the state for a civil 
penalty not to exceed $1,000 for each ·act. If the act is willful; the 
penalty is $5,000. These penalti-es are made appealable by means of 
judicial.review under the Insurance Code or pursuant to provisions of the 
Government Gode relating to administrative adjudication. 
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SB 1363 

2) Revises the procedure and requirements for hearings pertaining to cease 
and desist order~ to ~) notify'the party of their potential liability 
pursuant to the above provision, to b) include within the scope of the 
hearing a determination of whether imposition of penalties pursuant to the 

,above provision is appropriate in addition to the cease and desist order, 
and c) providing for the issuance of an order to pay the penalty.' 

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or orders to pay penalties of a) $5,000 plus any prior 
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the 
case of willful violations. ' , ' 

FISCAL EFFECT 

Minor revenue increases to the Department of Insurance based upon the expanded 
penalty authority contained in this bilL' 

COMMENTS 

Under current law, insurers c'annot be fined for practices determined by the 
Commissioner to be unfair and deceptive unless the practices continue after a 
cease and desist order has been issued. This measure will ~llow the 
Commissioner to impose charges for the initial acts which'prompt regulator' 
action.' The author expresses the belief that such authority will serve as a 
more effective and flexible regulatory tool than restricting penalties to 
violations of cease and desist orders only. 

SPONSOR: Author 

SUPPORT: None Received 

OPPOSITION: None ,Received ' 

Kenneth Cooley 
445-9160 
afinins 
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./ Hon6rab1e Alan Robbins 
Member of the Senate 
State Capitol. Room 5114 
Sacramento, CA 95814 

BILL SUMMARY 

DEPARTMENT 
Finance 

SPONSORED BY 

AUTHOR . 
~obb1ns 

. BILL NUMBER 
SB 1363 

RELATED BILLS AMENDMENT DATE 
July 17, 1989 

INSURER PENALTIES FOR UNFAIR PRACTICES 

This bill would authorize the Insurance Commissioner to assess specified fines 
for violations of existing law relating to unfair practices and deceptive acts. 

Urgency measure. 

SUMMARY OF CHANGES 

This version of the bill mak~s the following minor changes from the previous 
analysis of the May 9, 1989 version of the bill. 

The June 20 amendments clarify that the pe~alties under this act will continue 
to accrue until a cease and desist order becomes effective and appealable. 
pursuant to Government Code Section 11500, or IhsuranceCode Section 12940. 
The July 17 amendment increases the fines. 

FISCAL SUMMARY--STATE LEVEL 
SO 

Code/Department LA 
Agency or Revenue to 
. Type RV FC 

(Fiscal Impact by Fiical Year). 
(Dollars in Thousands) 

Code 
1989-90 FC 1990-91 FC· 1991-92 Fund 

2290 - Insurance so --~---------See Fiscal Analysis--------

Impact on state Appropriations Limit--No 

ANALYSIS 

A: Specific Findings 

EXisting law provides that if an inSurer allegedly violates certain statutory 
provisions relating to unfair practices and deceptive acts, the Insurance 
Commissioner may hold a hearing to determine whether a violation exists. If, 
after a hearing, the Commissioner determi.nes that any act or practice by an 
insurer is 1nviolationof law, the Commissioner may iss.ue an order reqUiring 
the insurer to cease and desist. Under existing law, an insurer is not liable 
for a penalty unless it violates the order issued by the Commissioner. 

c..v- , 

This bill would provide that an insurer who violates statutory provisions 
relating to unfair practices or deceptive acts before an order is issued by the 
Commissioner. is liable for a penalty of up to $5,000 for each act, or $10,000 

. for each act fora willful violation .. The penalty would be assessed, by the 
Commissioner in connect; on with theheari ,ngon the order. 

(Cont in'iJe d) 
POSITION :. Department Director Date 

Neutral 

Prln.cipal An.alyst Date pro~r. ... · .. Budget Manager Date. Governor's.Office ... 
'~(/43) E. JUlius.son.. ,.<70 .. :.' lli.S~L. C.lark . Posit.ion not.ed 

I kM· .... . ... ~ Position approved 
""~~ .. . M; .,.. . . '''7/Position disapproved 

.. ~-.. . .1<1,. ", I ',.... ~dJJy: . date:' 
.FR:O ~ . ·7~1I+-ft .:.._. ___ :;,,_~ .. .. /jfJ~__ ___ _ . ~__ _~_ 
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BILLANALYSIS/ENROLLED BILL REPORT--(Continued) 
AUTHOR AMENDMENT DATE 

Robbins July 17, 1989 

ANALYSIS 

A. Specific Findings (Continued) 

Form DF-43 
BILL NUMBER 

S8 1363 

This bill is intended to dis.courageinsurance companies from violating 
existing unfair practices and deceptive acts statutes. 

B. Fiscal Analysis 

Thi s blll woul d not. increase State agency expenditures but .has the 
potential for increasing General Fund revenue from fines and penalties. 
However, neither the number of violations that may occur nor the number 
that would result in a fine or a penalty can be predicted at this time. 

FR:0162F 
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Honorable Alan Robbins 
Member of the Senate 
State Capitol. Room 5114 
Sacramento. CA 95814 

BILL SUMMARY 

DEPARTMENT 
F1 nance 

SPONSORED BY 

AUTHOR 
Robbtns 

BILL NUMBER 
5B 1363 

RELATED BILLS AMENDMENT DATE 
May 9. 1989 

INSURER PENALTIES FOR 'UNFAIR PRACTICES· 

This bill would authorize the Insurance Commissioner to assess specified fines 
for violations of existing law relating to unfair practices and deceptive acts. 

FISCAL SUMMARY--STATE LEVEL 
SO 

Code/Department LA 
Agency or Revenue CO 

Type RV FC 

(Fiscal Impact by Fiscal Year) 
(Dollars in Thousands) 

1988-89 FC 1989-90 FC 1990-91 

2290- Insuranc~ SO ------------See Fiscal Analysis--------

Impact on -State Appropriations Limit--No 

ANALYSIS 

A. Specific Findings 

Code 
Fund 

·L 

Existing law provides that if an insurer violates certain statutory pr6vision~ 
relating to unfair practices and deceptive acts, the Insurance Commissioner may 
hold. ~ hearing to determine whether a violation exists. If, after a hearing,. 
the Commissioner determines that any act or practice by an insurer is in 
violation of law, the Commissioner may issue an order requiring the insurer to 
cea~e and desist. Under existing law, an insurer is not liable for a penalty 
unless itvio1.ates the order is.sued by the Commissioner. 

This blllwould provide that an insurer that violates statutory provisions 
relating to unfair practices or deceptive acts befor~ an ord~r is issued by the 

. Commissione'r is Hable ·fora penalty of up to $1,000 for each act, .. or $5,000 for 
each act for a willful violation. The penalty would be assessed by the 
Commissioner in 'connection wi th the hearing on the order. 

This bill ,is lntended to discourage insurance companies from violating existing 
.unfa i r practices anddecepti ve acts statutes. 

B. Fi sca 1 Analys is 

This bill would not increase state agency expenditures but has the potential ror 
increasing Gene~al Fund rev~nue from fines and penalties. However, neither the 
number of violations that may occur nor the number. that would result in a fine 
or a penalty can be predicted at this time'. . . 

POSITION: Department Director Date 
Neutral 

. Pri nci pa 1 A. na lyst Date. program. Budget Managgr ' D te Governor IS Offi ce 

rt,3) E.'Juliusson . (70£),,~~~11.i L. Clark . '. Position noted 
n I ',/!U ' '(d{CK ·1 Ill" ',c."/ Position approved 
F:;IJr .~SIJt/J1.; ..... . ~A . }t?~~~1tlOn d'S~~~~~ved 
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SB 1363 

SENATE THIRD READING 

SB 1363 (Robbins) - As Amended: September 11, 1989 

SENATE VOTE: lJ=l 

ASSEMBLY ACTIONS: 

COMMITTEE FIN. & INS. VOTE 16-1 COMMITTEE. __ --"W ........ -'&~M ....... __ VOTE 17-1 

Ayes: Johnston, Bader, Bane, Chacon, Ayes: Vasconcellos, Baker, Burton, 
Clute, Felando, Friedman, 
Hannigan, Jones, Killea, 
Mojonnier, Nolan, O'Connell, 
Roos, Roybal-Allard, Speier, 
M. Waters, Wright 

Epple, Farr, Floyd, Katz, 
Lancaster, Lewis, Margolin, 
Moore, O'Connell, Sher, Statham, 
Wright 

Nays: D. Brown 

DIGEST 

Urgency statute. 2/3 vote required. 

Existing law: 

Nays: D. Brown 

1) Provides that the Insurance Commissioner, if he or she has reason to 
believe that a person subject to his or her jurisdiction is engaged in an 
unfair method of competition or any unfair or deceptive act, may initiate 
a hearing to determine whether a cease and desist order should be issued. 

2) If such a cease and desist order has been issued and is violated, the 
commissioner may, after a hearing, impose a fine of $5,000 for such a 
violation, unless the violation is willful. In the latter circumstance 
the penalty may not exceed $55,000. 

This bill: 

1) Provides that persons engaging in unfair methods of competition or unfair 
or deceptive acts are liable to the state for a civil penalty, to be fixed 
by the commissioner, not to exceed $5,000 for each act. If the act is 
willful, the maximum penalty is $10,000. These penalties are made 
appealable. 

- continued -
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S8 l363 

The commissioner is given discretion to establish what constitutes an act 
but when the issuance, amendment, or servicing of a policy is inadvertant, 
all of those acts shall constitute a single act. 

2) Revises the procedure for cease and desist order hearings to a) notify 
parties of their potential liability, b) provide for a determination of 
whether penalties pursuant to this bill are appropriate, and c) to permit 
the issuance of orders to pay the penalty. 

3) Authorizes, after an additional hearing, penalties for violations of cease 
and desist orders or orders to pay penalties of a) $5,000 plus any prior 
penalties which remain unpaid or b) $55,000 plus unpaid penalties in the 
case of willful violations. 

FISCAL EFFECT 

Minor revenue increases to the Department of Insurance based upon the expanded 
penalty authority contained in this bill. 

Kenneth Cooley 
445-9160 
9/12/89:afinins 

S8 l363 
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SENATE IKSURQC£, ClAIMS AND CORPORATIOICS ~ 
SEHATOR AUUt ROBBINS, CHAIRMM 

SENATE BIll t\C. 1363 (Robbins) As Introduced March, 9~'l~'> Insurance Code 

Source: AIJt"or 
Prior legislation: SB 1012 (Robbins) Chapter 953. Stat!,JU!s of 19.81 Support: Sacramento Urban league. ' .. . California Conference of Machinists' Congress of California Seniors . 

FAIR (Fair Automobile Insurance Rates) 
Cal ifornia COJm1ission on Aging . ' .. ' Opposition: Association cf California Insurance Compan~es .'. 

SUBJECT 

:'; .. : 

Increas~~ penalties that may be assessed against insurers by the Insurance Commissioner for illegal acts under the Unfair Practices code sections. 
DIGEST 

",- '. 

:. ~ 

1] Deser; ¥ti on: 58 1363 es tab 1 i shes a procedure for assess; n9 monetary .. pena1t;esor violations of the unfair or deceptive practices as defined in I nsurance Code Secti on 790.03 as fo 11 ows : . . .. . 
1. Any illsurer that violates the unfair or deceptive pi'actice'S secLions is subject to a fine not to exceed $5.000 each day the insurer engaged in that illegal act or practice or. if the act Or practice is willful. a fine not to exceed $55,000 for . each day. . . 
2. The Commissioner serves an order to show cause and a notice of· hearing, along with a statement of the potential monetary fine. The hearing on the legality of these practices must take place within 30 days of serving the order on the insurer. 

3. After the hearing. if the charges are upheld by the Commissioner, the Commissioner is required to issue a cease-and-desist order requiring the insurer to stop the practices found unfair or deceptive and pay the amount of the fine. . 
4. If the insurer fails to pay the penalty or violates the ceasp.-and·des1st order, the Commissioner may assess an additional $5,000 f1 ne, or if the vi ol-at ion is found to be win ful, an add1 ti ona 1 $55,000, in addition to licensee revocation procedures. 

2] ~lck9round: Article 6.5 of the Insurance Code (con.dencing' with Sectton 790), r€gulates insurance practices that constitute unfair methods of competition or unfair and deceptive acts or practices. If the Insurance Commissioner bel ieves an insurer is violating the outlaw.d practices. she 

.. -- --- -4 • 1---'" --- -_ ... -.. .. . 
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Senate Insurance.., Claims anc1 Corporat"ions 
Senate Bill No. 1363 
Page 2 

may issue a Cease and Desist Order after an initialhear,ng. If'·:.~t)· 
practice ;s not discontinued, th~ Commissioner may petition the c~t 
through the Attorney General for an appropriate order and assess a· fine of 
up to $5,000 or $50,000 if the violation is proven to "be wi11ful. 

U~der Section 79C.03. insurance companies are. prohibited from engaging in 

such practices as: 

1. Making misleading or false claims in advertisir.£ or presentations; 

Z. Making false claims regarding the practices or solvency of-a 
competitor, or using boycotts s intimidation or other unreasonable 
restrair.ts of trade; 

3. Keeping false books; 

4. Discriminating in the rates charged individuals in the same class 
of ; nsurance; . 

5. ~aking ·claims the insurer is guaranteed or insured against 
insolvency; and 

6. Committing a pattern of certain undesirable, speciHed practices in 
settl ing claims. (These claims settlement practices are contained in 
Section 790.03(h) that·was the subject of review in both the Royal 
~!Qbe and the Moradi-Shaial decisions.) 

last year, 58 1012 (Robbins) increased the amount of penaltles froFt $50 to 
$5,000 for·a violation of a cease and desist order or t " if a willful 
violation, from $500 to $50,000. 

FISCAL EfFECT Fiscal Committee: Yes 

STAFF COMMErfrS 

The author is addressing three major deficiencies in the l~w: 

1. Inconsistent with PropOSition 103 regulato~ structure: In light of 
the regulatory changes made effective by the passage of Proposition 103, 

the Cotmlissioner is left without tools to induce compliance because she 
cannot mete out civil or criminal penal ties until the insurer violates the 
cease .. and-desist order. The t·;ming of the fine doesn't allow 1t to be used 

as a deterrent, but it oDes work to reward those that profit from illegal 
acts. 

Neither in the various codes governing regulation of businesses and 
professions nor in regulations for any industry gOVl ling itself such as 
that of sp(;urities representatives and brokers, could another system of 
penalties sindlar to that";n Article 6.5 be found. 

... . ._--" --- -_ .. -



Senate Insurance. Claims and Corporations 
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.- . ':':'. 

2. Proportionate fines: With the present 1i.itatitJri:)~f/$5~,~t~xiWij;bro~ 
if found a willful '/iolation. a $55,000 mad .. fine~L~~"~~:,i:$<npo,,;::,;tr.' 
flexibil ity to design as assessment to reflect the actUal~:seY~r,lty of ~~btL 0' 

viol ation. The range of assessments' provided for' in SB':'1~~63;'wotIld:all~ 
the Camnissicner to differentiate between serious and lesser violatioh$~' . . . ~ . 

3. ((0 incentive to act lawfully: With the repeal of the. Roya1...Globe .. 
decision (that allowed third parties to fHe suit against an,i~urer. .'. 
believed to be delay'ing payment of claims), and the prese"t~t~cture9f 
not fining for the illegal act but the violation, of a cease ... a'M.'~iie~ist: 
order, there is 1 ittle incentive for insurance ,companies 'to,:M.frain from 
unfair or deceptive practices. California Chief' Justiceluca,s':}n hiS:; 
majority opinion in Moradi-Shalal v. fireman's fund InsuranceComBanies'·, 
the case that overturned Royal Globe, states: 

IIWe caution, however, that our decision is not an invitation to 
the insurance industry to conmit the unfair practices proscri~d' 
by the Insurance Code. We urge the Insurance Comnissioner and ,the 
courts to continue to enforce the laws forbidding such practtces 
to the full extent consistent with' our opinion." 

This bill is consistent with the spirit of Moradi-Shalal by giving adequate 
power to the Commissioner to dissuade insurers from unfair practices, and 
by providing an incentive to the insurance industry to refrain from such 
practices. Under present law, the economic advantage of postponing 
settl(;l;j~,~ts on a wide scale basis, for example, is not offs'et'"by any 
economic sanction. ,. 

4. 'In its letter of oPPosition, the Association of Californi~' Insurance 
Cowr.panies (ACIC) objects to the fines being assessed on a basis' of eac~ day 
of violation. ACle reasons that: "Alleged violations of these, particular 
sections are not cut-and~dried matters .• " To impose p~r day penalties when 
it ;s not clear that a violation has taken place until " ••• several months 
after the alleged violation has taken place" is I' ••• draconian in nature," 
according to the ACIC letter. -

5. SB 1363 is a companion bill to SB 1364 which deals with Mc8ride-Grunsky 
rate violations. 

LEAH CARTABRUNO 
Consultant 

05/03/89 

SENATE BIll. NO. 1363 
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nate of Bearing: 

::~~ ::nn ON FIHAHCE ABD :J~" 
Patrick Johnston. Chair .' ,'- "':,:','i, ' 

SB 1363 (Robbins) - As Amended: July 6, i'st. 

SENATE ACTIONS: 

CODITTEE INS.. CL. i CORPS. VOTE 5-2 COlDiITTEE gPl.. 

FLOOR VOTE 13-1 

.'.' 

SUBJECT: Penalties against insurance licensees for engaging in unfair-llethods 
of competition or unfair and deceptive acts or practices. 

DIGEST 

Urgency statute. 2/3 vote required. 

'''!stinK lav provides that the Insurance C01lllllisdoner, if ihehas reason to 
believe that a person subject to her jurisdiction is engaged ii1:ali unf~ir, 
method of competition or any unfair or deceptive act, lDay initli'te ah.-,ring 
to detet'mine whether a cease and desist order should be iSlued. '!'he ";':;';" 
provision3 un Unfair Practices in current lav, which are extensiv4, ea~rate 
a vide array Qf conduct which constitutes unfdr lIIethods of""~oiDpetitioli,r 
unfair and deceptive acts or practices in the business of insurance. ltthe 
charges concerning such conduct are justified, such an order lIaybe issued, 
subject to review. . 

F~rthermore. if such 8 cease and desist order has been issued and is violated. 
the Commission"rlllay. after a hearing. impose a fine of $5,000 for such. 
violation, unless th~ violation is willful. In the latter circumstance the 
penalty may not exceed $55,000. 

1) ProvideD that any ,person engaging in any unfair method of cOllpet.f.t1on or 
any unfair or deceptive act or prac~ice is liable to the state for a civil 
penalty not to exceed $1,000 for each act. If the Ict 1. willful. the 
penalty 11 $S,OOO. These penalties are .ade appealable by ... n. of 
judicial rlview under the Insurance Code or pur.uant to provision. of the 
Government Code relating to administrative adjudication. 

~ continued .. 
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iB 1363 

2) Reviles .~.;pJ::'ocedure and req~ir .. ~~s for hearings p6rtaining to cease and des~.~';:~~rs to a) notify:':tlie:+Hrty of their potential liability pursUant:f~o/idte above provid~ •. ~~:~) include within the scope of the hearills :lit.;:~~~'Jmination of .vhtthe'r·:iiposition of penalties pursu&Ut to the abov. ptOiil'i!cm is approprUte in·~ition to the cease and desist order. and c) p~l~iJlg for the iaaumce ()f an order to ·pay ue penalty. 
3) Authorize~. after an additional hearing. penalties for violations of cease and desist.orders or orders to pay penalties of a) $5.000 plus any prior penalti •• Which .remain unpaid or b) $55.000 plus unpaid penalties in the case of willful violations. 

EUCAL EFFES=! 

Kinor revenue in~reasesto the Department of Insurance based upon the expanded penalty authority contained in this bill. 

COMMENTS 

Under current lav. insurers cannot be fined for practices determined by the Commissioner to be unfair and deceptiva unless the practices continua after a cease and de.1st order has been issued. This measure will allow the Commissioner to !apose Charges for the initial acts which prompt regulator action. The author expresses the belief that such authority will serve as a more effective and flexible reg~latory tool than restricting penalties to violations of cease and desist orders only. 

SPONSOR: Author 

SUPY:,F.'1": None Received 

OPPOSITION: None Received 

JCenneth Cooley 
445-9160 
aUnin. 

.. ---~ --- -_ ... -
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DEPARTMENT 
Finance 

AUTHOR 
Robbins 

SILL NUMBER 
S8 1363 

SPONSORED BY RELATED BILLS AMENDMENT DATE 
July 17. 1989 

TIES FOR UNFAIR PRACTICES 

1d authorize the Insurance eomm'ssioner to assess specified fines 
'. ~ns of ex1sting law relaUng to unfair practices and deceptive acts. 

urgerit~}~asure. 

sv:;~'r' Of CW.NGES 

Thtverston of the bill makes the follow'ng minor changes from the previous 
ianalyd;:s":of the May 9, 1989 version of the b1ll. 

The June 20 amendments clarify that the penalties under this act will continue 
to acctue until a cease and desist order 'becomes effective and appealable 
pursuant- to Government Code Section 11500. or Insurance Code Section 12940. 
The Ju~, 17 amendment increases the fi nes. 

FISCAL SUMMARY--STATE LEVEL 
SO 

Code/Department LA 
(Fiscal Impact by Fiscal Year) 

(Dollars 1n Tbousands) . '.;' . 

Agency or Revenue CO 
tYpe _ RV FC 1989-90' .Ft 

. ... C()de 
199~91 : Fe . J 991-92 . Fund . ," .... 

2290 - Insurance 

Impact on State Approprht'ons Umit--NO' 
:'; ',:" 

":" 

. ".<.,'~ .. : 

Extst1ng lawm~ides that-'f an ,n'r al1eqellHY-
proVhions r.~.'tln9to unfa'r prf,.C:';: . .,,;.<,ca;,1d iv.,'!,'\lu~t:C·':;.;''t~ ... 
eommt IS ioner·"f. hold I hearing .todf~erm'ne IIIftlll.",".',"'·'· • 

. after a hear1 nv~ the Conimissi~)Oer dt.t't:f;d nes 
'nsurer \s 1n, vtolat'onof law, thecommhs' 
the t"surer toeeaseand desist. Underexht1" 
for .;:.penaltyU~nJess U v'olates thli::order 15 ,; 

: '. . .,.' ",:-.>. " 

'This b"l would,,::,provtd.t"at an In~~,~~tiMh~Y1::' 
relaU-pg to unf'~,~.r .pract,clS 01" dec:eiStlY:i acts 
Comm' fs.'oner h ':Hable for A penai ty'of ,up to 
for .~h let for a wtllful v1o1It,on •. The p,nl 
Comm1S'Ston.r \neonn.ct'on·w1th th. headng on 

.. ~. 

,";" 
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.'XS AID P&D rttiflffll A1ALISXS 

Author. .ins 
.. '~ 

junde'4i:07/17/S9 

Policy ~~ittee: Finance and I!2,urance 
...... 

Uraenc11 Yo. 
State Hand&ted Lecal Program: No 

Disclaimed: 

Sugary 

Bill No., SB 1363 

Vote: 15-01 

Bearing Date: 08/23/89 

Staff comment.A&~ 

!licheel R.eyna \17 
I • 

this bill. an uraency measure, authorizes the Insurance Commissioner to impose 
civil penaltiel on those perlous in the Insurance business who engaae in unfair 
or deceptive acts or practice. 

Under current law, the Commissioner can impose civil penalties only if the 
person has viOlated an order to cease and desist from engagina in such 
activities. Th. new authority would be in addition to, rather than in lieu of, 
the CommiSSioner', existina authority. 

Piscal 

Unknown, probably minor (less than $50,000 annually). revenue to the General 
Fund from additional civ!l penalties. 

. ~--- ... --- -_ ... - ...-- --- -
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ANALYSIS OF SENATE BILL' NO.;)363:it!tob~H\~1:;i, 
As Amended in Assembly Jiffy 17::':"l989:'?<: 

1[989-90 Session' 

Fiscal Effect: 

Revenue: 

Analysis: 

None. 

Unknown potential revenue to the 
General Fund to the exten't additional 
civil penalties are impo$ed on Persons 
in the insurance business who e'rigaged 
in unfair or deceptive acts. 

This bill provides that persons in the insurance 
business who engage in unfair or deceptive acts are 
liable for civil penalties of up to 55,000 per act, or 
up to S10,000 per willful act, which leads to a ~ease 
and desist order issued by the Insurance Commissioner. 

Under current law, the Commissioner may hold 
hearings and order persons in the insurance busir~ess t'o 
cease and desiSt from engaging in unfair or de~eptive 
acts. A person violating. such a cease and desist order 
is liable for civil penalties of up to $5,000 per act, 
or up to 555,000 per willful act, for a violation of 
that order. 

The penalties authorized by this measure would be 
imposed by the Commissioner for the initial act or acts 
giving rise to such a cease and desist order. Failure 
to pay penalties imposed under this measure would be a 
violation of the cease and desist order. 

... ~ 



S8 1363--contd 

Fiscal Effect 

The bill could result in unknown revenue to the 
General Fund from penaltie~ imposed on persons in the . 
insurance business found to engage in unfair or 
deceptive acts. 

84:81/s8 
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S8 1363 (Robbins) - As Allleflded:J~i:f.·~i:f~~::~:'~9 

SEWATE VOTE: l3:l 

ASSEMBLY ACTIONS: 

COMMITTEE fIN. & INS. VOTE 16 .. 1 CMtITTEE. __ .a.tI.a.,.· ..I~:;...s;;8;u.';,_, ' __ VOTE, ·lt~l 

Ayes: Johnston, Bader, Bane, Chacon, Ayes: 
Epple, Farr, Floyd, Katz, 
Lancaster, Lewis, Margolin, 
Moore, O'Connell, Sher, Statham, . 
Wright 

VasconC~ 1 tO$~.:aaker f lkirton, 
Clute, Fel""i Friedllan.· .. 
Hannigan, 'J.~, Killea, 
Mojonnier~J"olan, 01 Connell , 
Roos, Roybal~Al1ard, Speier, 
M. Waters, Wrigbt 

Nays: D. Brown Nays: D. Brown 

DIGEST 

Urgency statute. 2/3 vote required. 

Exjsting 1~ provides that: 

1) The Insurance Commissioner, if he or she has reason to believe !hat a 
person subject to his or her jurisdiction is engaged in an unfair method 
of competition or any unfair or deceptive act, _y initiate a hearing to 
·determine whether a cease and desist order should· be issued. 

2) If such a cease and desist order has been issued and is violated, the 
cOIIIDissioner Illy, after a hearing, impose a fine of $5.000 for such a 
violation, u~less the violation is willful. In the latter c~rcUIStance 
the penalty may not exceed $55,000. 

Ihis bill: 

1) Provides that persons engaging in unfair ~thods of calPetition or unfair 
or deceptive acts are liable to the state for a civil penalty, to be fixed 
by th. commiSSioner, not to exceed $5,000 for each art. If the act is 
willful, the maximum penalty is $10,000. These penalties are .ade 
appealable. 

- continued -

sa 1303 
Page 1 
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. '::.,.:" . '. .~;'. ~·~>ia~:~.::r;~;;: tjJ'~/.>; .. 

2) ::~~~ !~e tC~-=r'eni~~ 1 i~i t~~y ~W:.:rJ:~"e",,,~,< 
whether penalties pursuant to this bill are appropr:iatej(.;irid·.'e);t .~;, ..... , 
the issuance of orders to pay the penalty. ·;-·"<:·-;'~:";>i;,.j' 

/;':, , : 'ii', ,:",:, "~ 

3) Authori~es. after an additional hearing, ~enalties for· vlolati~t1$ ~f."~~e 
and deslSt orders or orders to pay penaltles of a) $5,000 pl,us"'y{'pri;o,r 
penalties which reIIain unpaid orb) $55,000 plus unpaidpenalti~:,n·t~ 
case of willful violations. " . " 

FISCAL EFfECT 
,,:, ,: " . .. 

Minor revenue increases to the Department of Insurance based upon'the"~e.d 
penalty authority contained in this bill. " "",;' 

Kenneth Cooley 
445-9160 
8/31/89:afinins 

S8 1363 
Page 2 
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UNFAIR PRACTICES 

ANALYSIS 

Ex~sting ~aw sets forth vario~~ 
be unfair methods of competition a~d. .. 
practices i,n t.he businesR ofinsu~ilrlc-~,·i£ ,. 
of the Departriient of Insurance.' 'When'the' 
t.o believe tha t, any p~r.son has, engag¢d 
provisions, and that a pr':oceedingby the!j· ... :pjill~r'iilJ~ 
the .inter1'!st c;f the public, hem,uat is 
violator a notte'eto show cause (whicJ, 1i".i~tic()~t:ai'2.iJ:r, 
thp. charges nnd a notice of a hear:Lng to' be. 
days after the service of the notice) 
determini ng whether. the co~lItissd.one~ should 
desist order concerning those acts 
commissioner has 'issued such a ceas~a~d 
person to refrain from engaging in such 
commissioner ha~ reason to believe that 
the cease and desist order, the commissioner-J~'~"~' 
to determine that the violation was commi 
to pay to 'the state the sum of $5,000," th'e 
violation is found to be willful. 

This bill ~6uld provide that an~pers6~ 
unfair method ot competition or unf~iror'd .. 
is liable to the state for a civil pen~lty n~~ 
each day in which the person engaged in th~, 
if the act or. practice was willful, a civil, ..... n ... ,..' ... ~ 
$55,000 for ~ach day in which the person 
practice. The peTlal ty would be determined . 
commissionGlr if" the charges are found to bejustif.ied)' ,"> 

[6E:AATMI:St:At ~YIEAf.F:cmr--- . 
JII081T1ON 

NEUTRAL, IF ~MRNDEO a 
-.."-,....,..,.,,. =-\A.,." ....... -----.,·-·----.,,...,A:-:GEN:::;C~Y---I../,I;r..,'!''''if;,,'1'!if~.iI'lr'7.,..,.-.... -r---~ POaITtON NOTED 

OEP'ARTt,tE T.)/U'X."'1 i..'~"'':h((< '~""."'--" .JOl-'~' ...• \':If)('j 'I' 
1'. ~ ./, . ..' ~ ", :!~k. ;;:-__ , __ ~:-_j __ f-l_ .. _:;;,.;;)1.:.;; I:..;;; • .;.' ,:... •. : '~i..-_~ POIaTlON APPAOVID 
DA I DAT~ HA" 

'l' "'/. /;;'/_ l L_-_~ ___ .a.... ___ • __ ____.:_ .1, ,0 __ "_~~_;tl_~ . . 
- . . _._ JIIOIiTtOH~D 

I ~:; _____ DATI_, ___ _ 

• 1 __ -" ___ -_ .. - .. -- --- -



Legisl.tive'Analysis/SB 1363/paga two 

B. Cost. 
. .~. 

Sl'ightaddi:tibnal costs. to this deJl •• 'f·t)"-' 
under' current la:~~P .. ay requirEl more , 

·to include·the ,d~t~rmination and impos' 

LEGISLATI_VE HISTORY 

~his is the author's own bill (contact: 

REASONS FOR RECOMMEND.ED_ POSITION 

This napartment recollli'JIends NEUTRAL 
bill. 

We note that ·per day 5 may not be 
for a penalty. An insurer may engage in 
act. In that case, it appea.rs that under could exact only a $5,000 penalty, unless the 'ai::~1w'lljl: discretion of the commissioner may be a 

More importantly, this bill is somew 
will cause problems with application and 
cleaned-up. 

The penalty which the bill would im 
accrue ·until a cease and desist order iSBU 
b~comes final." That provision may ex , 
by a considerable extent. Naturally i the 0' Ip1::1.~i:)nl"" "(;;O .. "CDII cease and desist order rests with the viola 
over.' '4'~;~n the cease and desist order b"~cl~mesi"'~:,~~:".,l~,,,,".,_,,", effect! v~ da tf.'! designat.ed by the commissi.~ ... "'.L.-,,~/:~ii<\'(;;'~ appeal to a 'court has been exhausted <in 
the commissioner's order)? Some clarifying ',;£.·c,::r..~.rn",~ ••. v.: .. here. Perhaps language could be added which" 
"until the cease and desist order becomes effe~t by means of any remedY'provided by Section 12~io Code or by the Admi~istrative Procedure Act." " 

:.:. . 

We wou Id be NEUTR}\.L if those clarifying amendment.;: -_viilr.:i!l::.illil~ 

" .. , EXPERT: BRIAN L. WALKUP 
ATSS 0-492-9209 

.. -- --- -. 1_--" ___ --~-
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"',for v1olat1onsofexlS't1ng.hi\'i rel ati n9 tounfa1rpracti ces.and deceptive acts .... 

The bill is an' urgency':measure. '. 

SUMMARY OF REASON FOR SIGNATURE, 

S8 1363woul ddntourage . insurance . cOl11pani esfrom violating statutes r~lati n9 ..•.. , .. 
to unfa i rpracti ces' .and deceptive acts and thereby enhance 'the protections 
avajlab le to consumers. ' . . 

."' . .... 
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RECOMMENDATION:. . 'Department. Director Dat~ 
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.. " 
Honorable Alan Robbins 
Member of the Senate 
state Capitol ,Room 5114 

,Sacramento, CA 95814 

BILL SUMMARY 

DEPARTMENT 
Finance 

SPONSORED 'BY 

AUTHOR 
Robbins 

BILL NUMBER 
SB 1363 

RELATED BILLS AMENDMENT DATE 
July 17, 1989 

INSURER PENALTIES FOR UNFAIR PRACTICES 

This bill would authorize the Insurance Commissioner to assess specified fines 
for violations of existing law relating to unfair practices and deceptive acts. 

Urgency measure. 

SUMMARY OF CHANGES 

This version of the bill makes the following minor changes from the previous 
analysis of the May 9, 1989 version of the blll. 

The June 20 amendments clarify that the penalties under this act will continue 
to accrue until a cease and desist order becomes effective and appealable 
pursuant to Government Code Section 11500, or Insurance Code Section 12940. 
The July 17 amendment increases the fines. 

FISCAL SUMMARY--STATE LEVEL 
SO 

Code/Department LA 
Agency or Revenue CO 

Type RV FC 

(Fiscal Impact by Fiscal Year) 
(Dollars in Thousands) 

Code 
1989-90 Fe 1990-91 FC 1991-92 Fund' 

2290 - Insurance SO ------------See Fiscal Analysis--------

Impact on State Appropriations Limit--No 

ANALYSIS 

A. Specific Findings 

Existing law provides that if an in~urer allegedly violates certain statutory 
provisions relating to unfair practices and deceptive acts, the Insurance 
Commissioner may hold a hearing to determine whether a violation exists. If, 
after a hear'ing, the Commissioner determi,nes that any act or practice by an ' 
insurer is in violation of law, the Commissioner may issue an order requiring 
the insurer to cease and desist. Under existing law. an insurer,is,nbt liable 
for a penalty unless ,it violates the order issued by the Commissioner. 

This bill would provide that an insurer who violates statutory provisions 
relating to unfair practices or deceptive acts before an order is issued by the 
Commissioner 1s liable for a penalty of up to $5,000 for each act. or $10,000 
,for each act for a willful violation. The penalty would be assessed by the 
Commissioner in connection with the hearirg ~n the order. 

POSITION: ' 
Neutra 1 

(Continued) , 
Date, 
JUL'29 mSg 

Pri nc" i pal Analyst Date pro~' f., ,Budget Manager Date, Governor I s Office 
'~43) E. Juliusson ., ,,(70, 11is L. C~lark Position noted 

tM"" ' , ,', ' "~. ~ ,Position approve , " ' ",,/o~:'- ','7. -<.cJ{f.<' , "', "" " " ' " ''7/ Position di sa r ve 
FR ,0 it,):;;,;;!j--';7h..i..""M ___ '/JJ. _ ___ , ? _"_ _ __ v--- ", 'feu, ,',-. ",':,' ~~: ' ,date , 
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BILL ANALYSIS/ENROLLED BILL REPORT--(Cont1nued) 
AUTHOR AMENDMENT DATE 

Robbins July 17, 1989 

ANALYSI.S 

A. Spec1fi~ Findings (Continued) 

FormDF-43 
BI L L NUMBER . 

SB 1363 

This bill 1s intended to discourage insurance companies from violating 
existing unfai~ practices and deceptive acts statutes. 

B. Fiscal Analysis 

This bill would not increase state agency expenditures but has the 
potential for inc~easing General Fund revenue from fines and penalties. 
However, neither the number of violations that may occur nor the number 
that would result in a,fineor a penalty can be predicted at this time. 

FR:0162F 

.. .. . .".",.. 



BILL SUMMARY 
, , ' 

INSURER PENALTIES FOR UNFAIR PRACTICES.' 

This bill wo~ld auth'ortze the Insurance Commissioner to assess speclf\ed fines 
for violations of existing law relating to unfair practices and deceptive acts. 

FISCAL SUMMARY~-STATE LEVEL 

Code/Department 
Agency or Revenue 
, Type 

SO 
LA 
CO 
RVFC 

(Fiscal Impact by Fiscal Year) 
(Dollars 1n Thousands) 

Code 
1988-89 FC 1989-90 FC 1990-91 Fund 

2290 - Insurance SO ----~-------See Fiscal Analysls-------~ 

Impact on State Appropriatiohs Limit~-No' 

ANALYSIS 

A.Specific Findings 

Existing law provides that if an insurer violates certain statutory provisions 
relating to unfair practices and deceptive acts~ the Insurance Commissioner may 
hold a~hearing to determine whether a violation exists. If, after a hearing, 
the Commissioner determines that any act or pratticeby an insurer is in ' 
violationof law, the Commissioner may issue an order requlring the insurer to 
cease and desist. Under eXisting law, an insurer is not l1able for a penalty 
unless it violates the order issued by the Commissioner. ' 

This bill would provide that an insurer that Violates statutory provisions 
relating to unfair practices or deceptive acts before an order is issued by the 
Commissione'r is liable for a penalty of up to $1,000 for each 'act, or $5,000 for 
each act for a willful violation. The penalty would be assessed by the 
Commissioner in connection with the hearing on the order. ' 

This bi" is intended to discourage insurance companies from violating existing 
unfair practices and deceptive acts statutes. 

.. , 

B . 'F i s ca 1 An a 1 y sis ' ' 
. . '. 

'Thisbfll would not increase state agency exbenditures but ~as the pote~tiftl for 
increasing General Fund revenue from fine~ and penalties. However; neither the 
number of violations that may occur nor the number that would result in a fih~ 
ora penalty can,be predicted at this time. ' 

POSITION: 
Neutral' 

DatEiJll ' " 
nAY 2219 9 

Principal Analyst Date Program Budget ManagfcJr D te Governor1s Office 

~
' CZ 3) E. Juliusson, (702)/"\~~~11i L. Clark Pos~tion noted () 'ef' 'k¥CK, l. Ifl') ~.1 POSl t.ion approve 
~ ~ Sj.ztffi ~/'i 6, lZ1y,;POsitiJf~l!Ji·ap'pro~v d , " 

'; " by: t~' date: '" 
FRlp/O F '~_ ," , 

I ,,' " , " , ' , , 

. ". .- ' ... ---~. --- -_ .. - .. .. - --- -



Legislative Analyst 
. August. 14, 1989 

ANALYSIS OF SENATE BILL NO. ,1363 (Robbi ns) 
As Amended in Assembly July 17, 1989 

1989-90 Session 

Fiscal Effect: 

Cost: None. 

Revenue: Unknown potential revenue to the 
General Fund to the extent additional 
civil penalties are i~posed on persons· 
in the insurance business who engaged 
in u~fair or deceptive acts. 

Analysis: 

This bill provides that. persons in the insurance 
business who engage in unfair or deceptive acts are 
liable for ciVil penalties nf up to $5,000 per act, or 
up to $10,000 per willful act, which leads to a cease 
and desist order issued by the Insurance Commissioner. 

Under current law, the Commissioner may hold 
hearings and order persons in the insurancebusinessto 
cease and desist from engaging in unfair or deceptive 
acts. A person violating ~uch a cease and desist orde:r 
is liable for civil penalties of up to $5,000 per act., 
~r up to $55,000 per ~illful act, f6r a violation bf. 
that order. 

The penalties authorized' by this measure would be 
imposed by the Commissioner for the initial act or acts 
giVing rise to such a cease and desist order. :Failure 
to pay penalties imposed urider this'measure would be a . 
violation of the cease and desist order~ , 



SB 1363--cO'ntd 2" ' - -

Fiscal Effect 

The bill cDuld result in unknDwn revenue to' the 
General Fund frDm penalties impDsed Dn perSDns in the 

,insurance busin~ss fDund to' engag~ in unfair Dr 
deceptive acts. 

84:81/58 
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SUPPLEMENTAL ANALYSIS Business, Transportation & Housing Agency 
SUBJECT AUTHOR 

INSURANCE: UNFAIR PRACTICES ROBBINS 
• ,1 •. 

BILL NUM~~R 1363 
ASAMENS~ 18.9 

6/20hf9 

Prior to the May 9th amendment, proposed section 790.035 
allo.wed the commissioner to impose a fine for each ~ that the 
offender engaged in C). deceptive or unfair practice. The May 9, 
1989 amended version of SB 1363 provides that the commissioner 
shall impose A fine for each deceptive or unfair act. Further, it 
states that failure to pay the penalty would constitute a violation 
of a cease and desist order. 

The Department is concerned that the 5-9 amendment will 
require the Department of Insurance to conduct a more thorough and 
time consuming investigation in order to document the' specific 
number of instances where the offender has engaged in an unfair or 
deceptive practice. Thi~may very well delay the immed~ate 
issuance of a cease and desist order to stop the unfair or 
deceptive pra6tices. ~ 

The 6-20 and 7-6 versions provide that the penalty is 
appealable under specified sections of law. 

The 7-17 version raises civil penalties from $1,000 to $5,000 
for each act and from $5,000 to $10,000 for each willful act. 

The Department of InsUrance suggests that the Commissioner be 
given full discretion in the amount of the fine up to an 
appropriate ceiling figure. The requirements of "each day" 
(original version) and "each act", as used in the June 9, 1989 
version, both preclude the Commissioner from i~posing a befitting 
fine in many circumstances. Granting discretion to the 
Commissioner will result in, as the old adage goes, "making the 
punishment fit the crime," and will allow her/him to fine an 
appropriate amo~nt in Bcase Where ~ particularly egregious deed 
has been committed by an insurer. . 

Neverthelessj the department's original objection to the bill 
no longer applies, and the Department recommends a change in its 
position to NEUTRAL with concerns. 

DEPARTMENT OF DATE 
.\ 

. .' .... -- --- -



LEGISLATIVE ANALYSIS Business, Transportation & Housing AgelJ~~ ",,) 
DEPARTMENT AUTHOR NUMBE;R 

.. ~ INSlJR1\NCE ROBBI NS AsAmendedSB 1363 
SUBJECT 

INSURANCE: UNFAIR PRACTICES ORIGINAL 

Imposes penalty of 5,000 or $55,000 per day for violation of 
law relatirlg to unfair and dec~ptive acts committed by i~surers. 

Existing law sets forth various acts which are designated to 
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Slight additional costs to this department as hearing required 
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Insurance 

insurance.2 Insurers must also notify the Department of intent to 
withdraw their lines of automobile insurance3 and property insurance4 

if coverage is provided by a separate rider for an activity generating 
compensation for the insured.5 To ensure the availability of personal 
lines of property and casualty insurance,6 Chapter 727 adds to this 
group any automobile liability, physiCal damage, or collision policy 
and any other insurance covering risks from activities that are not 
commercial or business related.7 

LRM 

2. Jd. § 674.6(b)(I) (amended by 1989 Cal. Stat. ch. 727, sec. 1, at __ ). See id. § 
674.5 (requirements for commercial liability insurance). 

3. See id. § 660 (West Supp. 1989) (types of automobile insurance include automobile 
liability coverage, automobile physical damage coverage, and automobile collision coverage). 

4. See id. § 675 (West 1972) (types of property insurance include coverage for loss or 
damage to real or personal property). 

5. Id. § 674.6(b)(2) (amended by 1989 Cal. Stat. ch. 727, sec. 1, at __ ). The Insurance 
Commissioner may request additional information from the insurer to determine whether th.e 
line of insurance may become unavailable to consumers. [d. 

6. See 1989 Cal. Stat. ch. 727, sec. 2, at __ (declaring legislative intent). 
7. [d. sec. 1, at __ (amending CAL. INS. CODE § 674.6(b)(3),(4». 

Insurance; penalties 

Insurance Code §§ 790.035, 1858.07 (new); §§ 790.05, 790.07, 
1858.1, 1858.3, 1859.1 (amended). 
SB 1363 (Robbins); 1989 STAT. Ch. 725 
SB 1364 (Robbins); 1989 STAT. Ch. 726 
Support: Consumers Union, California Commission on Aging, 
Congress of California Seniors, Fair Automobile Insurance Rates, 
Sacramento Urban League 

Existing law provides for penalties against persons who violate the 
Insurance Commissioner's orders to cease and desist engaging in 
unfair and deceptive practices. 1 The Commissioner may also assess a 
penalty against a person2 who fails to comply with a ..final order 

1. CAL. INS. CODE § 790.07 (West Supp. 1989) (amended by 1989 Cal. Stat. ch. 725, 
sec. 1, at __ ). The Commissioner may assess the penalty after a hearing to determine that 
the violation exists. Jd. The penalty may not exceed $5000 unless the violation is willful, in 
which case the penalty may be no more than $55,000. Jd. 

2. See id. § 1859.1(a) (amended by 1989 Cal. Stat. ch. 726, sec. 4, at __ ) (insurers, 
organizations, groups, or associations may also be penalized). 
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Insurance 

directing compliance with rating regulations. 3 Chapter 725 imposes 
civil penalties against any person engaging in unfair or deceptive 
practices.4 The penalty is in addition to that imposed for violation 
of cease and desist orders, and failure to pay the penalty constitutes 
a violation of cease and desist orders.s Chapter 726 imposes civil 

I 

penalties against a person who uses a rate, rating plan, or rating 
system that violates rating regulations. 6 Failure to pay a penalty 
under Chapter 726 constitutes a violation of an order to comply with 
rating regulations7 and is in addition to penalties imposed for vio
lation of the order. 8 

LRM 

3. [d. The penalty may not exceed $50,000, unless the failure to comply is willful, in 
which case the penalty may be no more than $250,000. Id. The Commissioner may also assess 
a penalty of no more than $10,000 for each day the violation of rate regulation continues 
after the period of time in which the Commissioner orders correction, not to exceed an 
aggregate of $100,000. [d. 

4. 1989 Cal. Stat. ch. 725, sec. 1, at _'_ (enacting CAL. INS. CODE § 790.035(a». The 
Commissioner must fix the penalty which may be no more than $5000 for each act, but if the 
act is willful, the penalty may be no more than $10,000 for each act. [d. The Commissioner 
determines what constitutes an act, but when the issuance, amendment, or servicing of a policy 
is inadvertent all such acts are a single act under this section. Id. If the Commissioner has 
reason to believe that a person has engaged in unfair or deceptive acts, the Commissioner 
must serve that person with notice of a hearing to determine whether the Commissioner should 
make a cease and desist order and whether the Commissioner should impose penalties under 
Chapter 725. Id. sec. 2, at __ (amending CAL. INS. CODE § 790.05). The penalty is subject 
to judicial review. Id. sec. 1, at __ (enacting CAL. INS. CODE § 790.035(b». See CAL. INS. 
CODE § 790.03 (defines unfair and deceptive practices). See also id. § 12940 (West 1988) 
(provides for judicial review of acts and orders by the Insurance Commissioner). 

5. 1989 Cal. Stat. ch. 725, sec. 3, at __ (amending CAL. INS. CODE § 790.07). Existing 
law permits the Commissioner to suspend or revoke the person's license to transact insurance 
for subsequent violations of the cease and desist order. CAL. INS. CODE § 790.07 (West Supp. 
1989). Chapter 725 also allows for license suspension or revocation upon subsequent violations 
of the order to pay the penalty for engaging in unfair and deceptive practices. 1989 Cal. Stat. 
ch. 725, sec. 3, at __ (amending CAL. INS. CODE § 790.07). 

6. 1989 Cal. Stat. ch. 726, sec. I, at __ (enacting CAL. INS. CODE § 1858.07(a». The 
penalty must be fixed by the Commissioner at a hearing and may not exceed $5000 for each 
act, but if the act was willful, the penalty may be no more than $10,000 for each act. Id. 
The Commissioner determines what constitutes an act, but when the issuance, amendment, or 
servicing of a policy is inadvertent all such acts are a single act under this section. [d. The 
penalty is subject to judicial review. [d. (enacting CAL. INS. CODE § 1858.07(b». The Com
missioner must notify the insurer of any potential penalty under Chapter 725 when giving 
notice of noncompliance as required under existing law. [d. sec. 2, at __ (amending CAL. 
INS. CODE § 1858.1). See CAL. INS. CODE § 1858.1 (amended by 1989 Cal. Stat. ch. 726, sec. 
2, at __ ) (requiring notification of manner and extent of alleged noncompliance). 

7. CAL. INS. CODE § 1858.1 (amended by 1989 Cal. Stat. ch. 726, sec. 2, at __ ). 
Failure to pay the penalty also constitutes a violation of an order of consent to correct the 
noncompliance. Id. 

8. 1989 Cal. Stat. ch. 726, secs. 2, 3, at __ (amending CAL. INS. CODE §§ 1858.1, 
1858.3(c». The penalty is also in addition to any penalty implosed for violation of a final 
order of the Commissioner. Id. sec. 4, at __ (amending CAL. INS. CODE § 1859.1(a». 
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