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Endnotes 
 
                                                 
1.   GENERAL AUTHORITY FOR THE USE OF LEGISLATIVE INTENT RESEARCH MATERIALS:  "A wide variety of 
factors may illuminate legislative design, such as context, object in view, evils to be remedied, 
history of the times, and of legislation upon the same subject, public policy, and contemporaneous 
construction."  People v. White (1978) 77 Cal. App. 3d Supp. 17.  "In the present instances both the 
legislative history of the statute and the wider historical circumstances of its enactment are 
legitimate and valuable aids in divining the statutory purpose."  California Manufacturers Association 
v. Public Utilities Commission (1979) 24 Cal. 3d 836, 844 (Emphasis added)  In general, for statutory 
authority on the use of "extrinsic" aids for determining legislative intent, see Evidence Code Section 
452 (c) ("official acts" of the Legislature) and Code of Civil Procedure Section 1859 (the intention of 
the Legislature is to be pursued, if possible).  For obtaining judicial notice of specified matters, see 
Evidence 450 et seq and Rules of Court, Rule 323 (b).  See also, Government Code Sections 9075 
and 9080 regarding access to and the use of legislative records (Senate Bill 1507, Secs. 1 & 2, 
legislation originally proposed by Legislative Research, Inc. Carolina Rose.) 
 
2.   BILL VERSIONS:  The court attaches great importance to amendments during the legislative 
deliberations.   See Zipton v. WCAB (1990) 218 Cal. App. 3d 980, 988.  In evaluating the usefulness of 
a particular document, always keep in mind the "version" of the bill being addressed, as later 
amendments could be relevant.  See People v. Quattrone (1989) 211 Cal. App. 3d 1389, 1398 for 
admissibility of bill versions.   See Maben v. Superior Court (1967) 255 Cal. App. 2nd 708, 713 for 
admissibility of Legislative Counsel's Digests on the face of bill versions when applicable.  A close 
review of these Digests may point to preexisting bodies of law upon which the subject statute(s) are 
modeled after. 
 
3.   FINAL HISTORY OR CALENDAR:  This record operates as a final recording of the official legislative 
acts surrounding the bill.  It records when certain acts took place (introduction, amendments, 
hearing dates, governor action, etc.).  See Woodman v. Superior Court (1987) 196 Cal. App. 407, 413 
for admissibility of this record. 
 
4.    COMMITTEE BACKGROUND/WORKSHEETS:  These worksheets are generated by the committees 
and are filled out and submitted by the author's office.  These forms supply background information 
utilized by the committee consultants in preparing the committee analyses.  They are frequently 
filled out by the bill's outside sponsor.  See Sherwin-Williams Co. v. City of Los Angeles (1993) 4 Cal. 
4th 893, 899-890; 16 Cal. Rptr. 2d 214 for admissibility of a completed committee background 
information form. 
 
5.    POLICY COMMITTEE ANALYSES: Such records are among those most commonly recognized by 
the courts as evidence of legislative intent along with bill versions.  See, for example, Hutnick v. U.S. 
Fidelity and Guaranty Company (1988) 47 Cal. 3d 456, 465 (footnote 7); Reimel v.Alcoholic 
Beverage Control Appeals Board (1967) 254 Cal. App. 2d 340, 345; In re Marriage of Brigden (1978) 
80 Cal. App. 3d 380, 391. 
 
6.    AUTHOR’S COMMITTEE STATEMENT:  This document appears to be the committee statement 
prepared by the author's staff or outside sponsor.  Such statements are not always read verbatim to 
the committee, but are frequently used by the member as an outline or notes to base his or her 
testimony on.  See Woodman v. Superior Court (1987) 196 Cal. App. 3d 407, 414 for admissibility of 
statements by proponents and opponents; and, for analogous purposes, In re Marriage of Siller 
(1986) 187 Cal. App. 3d 36, 46 (footnote 6) regarding judicial notice of "the floor statement of the 
sponsoring legislator."  In general, however, the courts are not uniformily solicitious of author’s 
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statements in the wake of California Teachers Assn. V. San Diego Community College District (1981) 
28 Cal. 3d 692, 698-99. 
 
7.    SENATE FLOOR ANALYSES:  Committee: Such records are among those most commonly 
recognized by the courts as evidence of legislative intent along with bill versions.  See, for example, 
Hutnick v. U.S. Fidelity and Guaranty Company (1988) 47 Cal. 3d 456, 465 (footnote 7); Reimel 
v.Alcoholic Beverage Control Appeals Board (1967) 254 Cal. App. 2d 340, 345; In re Marriage of 
Brigden (1978) 80 Cal. App. 3d 380, 391. [See also Gov. Code Sections 9075 & 9080 for 
committee/floor files.]   
 
8.   COMMITTEE BACKGROUND/WORKSHEETS:  These worksheets are generated by the committees 
and are filled out and submitted by the author's office.  These forms supply background information 
utilized by the committee consultants in preparing the committee analyses.  They are frequently 
filled out by the bill's outside sponsor.  See Sherwin-Williams Co. v. City of Los Angeles (1993) 4 Cal. 
4th 893, 899-890; 16 Cal. Rptr. 2d 214 for admissibility of a completed committee background 
information form. 
 
9.   POLICY COMMITTEE ANALYSES: Such records are among those most commonly recognized by 
the courts as evidence of legislative intent along with bill versions.  See, for example, Hutnick v. U.S. 
Fidelity and Guaranty Company (1988) 47 Cal. 3d 456, 465 (footnote 7); Reimel v.Alcoholic 
Beverage Control Appeals Board (1967) 254 Cal. App. 2d 340, 345; In re Marriage of Brigden (1978) 
80 Cal. App. 3d 380, 391. 
 
10.    PARTISAN CAUCUS ANALYSES:  See Youngblood v. Gates (1988) 200 Cal. App. 3d 1302, 1343; 
People v. Martinez (1987) 194 Cal. App. 3d 15, 22 for admissibility of partisan caucus analyses.   
 
11.    FISCAL COMMITTEE ANALYSIS: Committee: Such records are among those most commonly 
recognized by the courts as evidence of legislative intent along with bill versions.  See, for example, 
Hutnick v. U.S. Fidelity and Guaranty Company (1988) 47 Cal. 3d 456, 465 (footnote 7); Reimel 
v.Alcoholic Beverage Control Appeals Board (1967) 254 Cal. App. 2d 340, 345; In re Marriage of 
Brigden (1978) 80 Cal. App. 3d 380, 391.    
 
12.    FISCAL COMMITTEE ANALYSIS:  Republican Caucus:  See Youngblood v. Gates (1988) 200 Cal. 
App. 3d 1302, 1343; People v. Martinez (1987) 194 Cal. App. 3d 15, 22 for admissibility of partisan 
caucus analyses.   
 
13.    FISCAL COMMITTEE ANALYSIS:  Department of Finance:  See Reimel v. Alcoholic Beverage 
Control Appeals Board (1967) 254 Cal. App. 2d 340, 345 for admissibility of departmental analyses. 
 
14.    SENATE FLOOR ANALYSES:  Committee: Such records are among those most commonly 
recognized by the courts as evidence of legislative intent along with bill versions.  See, for example, 
Hutnick v. U.S. Fidelity and Guaranty Company (1988) 47 Cal. 3d 456, 465 (footnote 7); Reimel 
v.Alcoholic Beverage Control Appeals Board (1967) 254 Cal. App. 2d 340, 345; In re Marriage of 
Brigden (1978) 80 Cal. App. 3d 380, 391. [See also Gov. Code Sections 9075 & 9080 for 
committee/floor files.]   
 
15.    GOVERNOR ENROLLED REPORTS: The governor acts in a legislative capacity when acting on 
legislation.  Lukens v. Nye (1909) 156 Cal. 498. In general, see Tafoya v. Hastings College of Law 
(1987) 191 Cal. App. 3d 437, 444; Post v. Prati (1979) 90 Cal. App. 3d 626, 634; Bell v. Superior Court 
(1989) 215 Cal. App. 3d 1103, 1109 (footnote 2) for use of enrolled bill memoranda and reports. 
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16.   UNITEMIZED CORRESPONDENCE/MATERIALS: See Woodman v. Superior Court (1987) 196 Cal. 
App. 3d 407, 414 for admissibility of statements by proponents and opponents.  See Kern v. County 
of Imperial (1990) 226 Cal. App. 3d 391, 401 for statements of sponsors. See also Department of 
Water and Power City of Los Angeles v. State Energy Resources Conservation and Development 
Commission (1991) 2 Cal. App. 4th 206, 223, for admission of a letter to an author which resulted in 
an amendment.  [NOTE:  This last cite involves records supplied by LRI.].  See Reimel v. Alcoholic 
Beverage Control Appeals Board (1967) 254 Cal. App. 2d 340, 345 for admissibility of departmental 
analyses.  See also Gov. Code Sections 9075 and 9080 for committee file materials. 
 
17.   AUTHOR’S FILE MATERIALS:  See Commodore Home Systems, Inc.  v. Superior Court (1982) 32 Cal. 
3d 211, 219 for admissibility of items from the author's file. 
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SENATE BILL No. 1666 

Introduced by Senator Johnston 

February 20, 1992 

An act to amend Sections 1215.5 and 1215.10 of, to add 
Section 1215.16 to, and to add Article 4.1 (commencing with 
Section 739) to Chapter 1, and Article 4.8 (commencing with 
Section 1216) to Chapter 2 of, Part 2 of Division 1 of, the 
Insurance Code, relating to insurance. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1666, as introduced, Johnston. Insurance. 
Existing law grants authority to the Insurance 

Commissioner to examine, as specified, the business and 
affairs of insurers including, prior to issuing to a domestic 
insurer, a certificate of authority, and in certain 
circumstances, whenever any foreign insurer applies for 
admission to conduct business in this state. 

This bill would grant the commissioner additional and 
broader authority, as specified, to examine the activities, 
operations, financial condition, and affairs of all persons 
transacting the business of insurance in this state or otherwise 
subject to the jurisdiction of the commissioner, including 
requiring the commissioner to conduct an examination of 
every insurer admitted in this state not less frequently than 
once every 5 years. 

Existing law authorizes domestic insurers to organize and 
control, as specified,. affiliates or subsidiaries including 
investing in stock or other securities of the subsidiary, as 
specified. Existing law requires that material transactions by 
registered insurers and their affiliates be reported to the 
commissioner and meet specified standards including the 
requirement that an insurer's surplus as regards to 

.. policyholders following any dividends or distributions to 
shareholder affiliates, be reasonable in relation to the insurer's 

99 90 
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SB 1666 -2-

outstanding liabilities and financial needs. Existing law 
prohibits insurers from paying any extraordinary dividend or 
distribution, as defined, to its stockholders without 
notification to, and opportunity by the commissioner to 
disapprove, the dividend or distribution. Existing law also 
provides for criminal penalties for violation of these 
provisions. 

This bill would revise the definition of extraordinary 
dividend or distribution for purposes of these provisions and 
would increase the authority of the commissioner to bring 
civil actions and impose civil fines, as specified; against 
insurers or their affiliates who violate these provisions. This 
bill would also make it a crime for any officer, director, or 
employee of an insurance holding company system to 
willfully and knowingly make false statements or filings to the 
commissioner. By creating a new crime, this bill would 
impose a state-mandated local program. 

This bill would provide that in case of liquidation or 
rehabilitation of an insurer, the appointed receiver shall have 
a right to recover distributions and payments on behalf of the 
insurer, as specified. 

This bill would also enact provisions, as specified, regulating 
the transaction of business between controlled insurers, as 
defined, and controlled producers, as defined, including, 
among others, requiring a written contract containing 
specified provisions. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
by the state. Statutory provisions establish procedures for 
making that reimbursement. 

This bill would provide that no reimbursement is required 
by this act for a specified reason. 

Vote: majority. Appropriation: no. 'Fiscal committee: yes. 
State-mandated local program: yes. 
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The people of the State of California do enact as follows: 

SECTION 1. Article 4.1 (commencing with Section 
739) is added to Chapter 1 of Part 2 of Division 1 of the 
Insurance Code, to read: 

Article 4.1. Additional Examination Authority 

739. The Legislature declares that the purpose of this 
article is to enhance the examination authority of the 
Insurance Commissioner and to provide an effective and 
efficient system for examining the activities, operations, 
financial condition, and affairs of all persons transacting 
the business of insurance in this state and all persons 
otherwise subject to the jurisdiction of the Insurance 
Commissioner. This article is intended to enable the 
Insurance Commissioner to adopt a flexible system of 
examinations and to direct resources as may be deemed 
appropriate and necessary for the administration of the 
insurance and insurance-related laws of this state. 
Nothing in this article shall be interpreted or construed 
to limit, restrict, or in any way diminish any other 
provision of this code or any other laws of this state 
relating to the examination of insurers or other persons 
subject to the jurisdiction of the Department of 
Insurance or the Insurance Commissioner. 

739.1. As used in this article, the following terms have 
the following meanings: 

(a) "Company" means any person engaging in, or 
proposing or attempting to engage in, any transaction or 
kind of insurance or surety business and any person or 
group of persons who may otherwise be subject to the 
administrative, n=gulatory, or taxing authority of the 
commissioner. 

(b) "Department" means the Department of 
Insurance of this state. 

(c) "Examiner" means any individual or firm 
authorized by the commISSIOner to conduct an 
examination under this article or Article 4. 

(d) "Person" means any person, association, 

99 130 
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1 organization, business trust, partnership or corporation, 
2 or any affiliate thereof. 
3 739.2. (a) The commissioner or any of his or her 
4 examiners may conduct an examination under this article 
5 of any company as often as the commissioner in his or her 
6 sole discretion deems appropriate but shall, at a 
7 minimum, conduct an examination of every insurer 
8 admitted in this state not less frequently than once every 
9 five years. In scheduling and determining the nature, 

10 scope, and frequency of the examinations, the 
11 commissioner shall consider the results of financial 
12 statement analyses and ratios, changes in management or 
13 ownership, actuarial opinions, reports of independent 
14 certified public accountants, and other criteria as set 
15 forth in the Examiner's Handbook adopted by the 
16 National Association of Insurance Commissioners which 
17 are in effect when the commissioner exercises discretion 
18 under this section. 
19 (b) For purposes of completing an examination of any 
20 company under this article, the commissioner may 
21 examine or investigate any person, or the business of any 
22 person, insofar as the examination or investigation is, in 
23 the sole discretion of the commissioner, necessary or 
24 material to the examination of the company. 
25 (c) In lieu of an examination under this article of any 
26 foreign or alien insurer admitted in this state, the 
27 commissioner may accept an examination report on the 
28 company as prepared by the insurance department of the 
29 company's state of domicile or port-of-entry state until 
30 January 1, 1994. Thereafter, these reports may only be 
31 accepted if (1) the insurance department was at the time 
32 of the examination accredited under the National 
33 Association of Insurance Commissioner's Financial 
34 Regulation Standards and Accreditation Program, or (2) 
35 the examination is performed under the supervision of an 
36 accredited insurance department or with the 
37 participation of one or more examiners who are 
38 employed by an accredited state insurance department 
39 and who, after a review of the examination work papers 
40 and report, state under oath that the examination was 
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performed in a manner consistent with the standards and 
procedures required by their insurance department. 

739.3. (a) Upon determining that an examination 
should be conducted, the commISSIOner or the 
commissioner's designee shall issue an examination 
warrant appointing one or more examiners to perform 
the examination and instructing them as to the scope of 
the examination. In conducting the examination, the 
examiner shall observe those guidelines and procedures 
set forth in the Examiner's Handbook adopted by the 
National Association of Insurance Commissioners. The 
commissioner may also employ other guidelines or 
procedures which the commissioner may deem 
appropriate. 

(b) Every company or person from whom information 
is sought, and its officers, directors, and agents, shall 
provide to the examiners appointed pursuant to 
subdivision (a), timely, convenient, and free access at all 
reasonable hours at its offices to all books, records, 
accounts, papers, documents, and any or all computer or 
other recordings relating to the property, assets, business, 
and affairs of the company being examined. The officers, 
directors, employees, and agents of the company or 
person shall assist the examiners and aid in the 
examination so far as it is in their power to do so. The 
refusal of any company, by its officers, directors, 
employees, or agents, to submit to this examination or to 
comply with any reasonable written request of the 
examiners shall be grounds for suspension or refusal of, or 
nonrenewal of, any license or certificate of authority held 
by the company to engage in an insurance or other 
business subject to the department's or the 
commISSIOner's jurisdiction. Any proceedings for 
suspension, revocation, or refusal of any license or 
certificate of authority based on violations of this section 
shall be conducted pursuant to Section 1065.2. 

( c) The commissioner or any of his or her examiners 
shall have the power to issue subpoenas, to administer 
oaths, and to examine under oath any person as to any 
matter pertinent to the examination. Upon the failure or 
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1 refusal of any person to obey a subpoena, the 
2 commissioner may petition a court of competent 
3 jurisdiction, and upon proper showing, the court may 
4 enter an order compelling the witness to appear and 
5 testify or produce documentary evidence. In addition to 
6 the enforcement authority granted to the commissioner 
7 by this section, failure to obey the court order shall be 
8 punishable as contempt of court. 
9 (d) vVhen making an examination under this article, 

10 the commissioner may retain attorneys, appraisers, 
11 independent actuaries, independent certified public 
12 accountants, or other professionals and specialists as 
13 examiners, the cost of which shall be borne by the 
14 company that is the subject of the examination. 
15 (e) :Nothing contained in this article shall be construed 
16 to limit the commissioner's authority to terminate or 
17 suspend any examination in order to pursue other legal 
18 or regulatory action pursuant to the insurance laws of this 
19 state. Findings of fact and conclusions made pursuant to 
20 any examination shall be prima facie evidence in any 
21 legal or regulatory action. 
22 (f) Nothing contained in this article shall be construed 
23 to limit the commissioner's authority to use and, if \ 
24 appropriate, to make public, any final or preliminary 
25 examination report, any examiner or company 
26 workpapers or other documents, or any other 
27 information discovered or developed during the course 
28 of any examination in the furtherance of any legal or 
29 regulatory action which the commissioner may, in his or 
30 her sole discretion, deem appropriate. 
31 739.4. (a) All examination reports shall be comprised 
32 of only facts appearing upon the books, records, or other 
33 documents of the company, its agents or other persons 
34 examined, or as ascertained from the testimony of its 
35 officers or agents or other persons examined concerning. 
36 its affairs, and those conclusions and recommendations 
37 which the examiners find to be reasonably warranted 
38 from the facts. 
39 (b) No later than 60 days following completion of ' 
40 examination, the examiner in charge shall file with the 
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1 department a verified written report of the examination 
2 under oath. Upon receipt of the verified report, the 
3 department shall transmit the report to the company 
4 examined, together with a notice that the company has 
5 30 days to make a written submission or rebuttal with 
6 respect to any matters contained in the examination 
7 report. 
8 (c) Within 30 days of the end of the period allowed for 
9 the receipt of written submissions or rebuttals, the 

10 commissioner shall fully consider and review the report, 
11 together with any written submissions or rebuttals and 
12' any relevant portions of the examiner's workpapers and 
13 enter an order which does one of the following: 
14 (1) Adopts the examination report as filed or with 
15 modifications or corrections. If the examination report 
16 reveals that the company is operating in violation of any 
17 law, regulation, or prior order of the commissioner, the 
18 commissioner may order the company to take any action 
19 the commissioner considers necessary and appropriate to 
20 rectify the violation. 
21 (2) Rejects the examination report with directions to 
22 the examiners to reopen the examination for purposes of 
23 obtaining additional data, documentation, or 
24 information, and refiling pursuant to subdivision (b). 
25 (3) Calls for an investigatory hearing with no less than 
26 20 days' notice to the company for purposes of obtaining 
27 additional documentation, data, information, and 
28 testimony. 
29 (d) (1) Any order entered pursuant to paragraph (1) 
30 of subdivision (c) shall be accompanied by findings and 
31 conclusions resulting from the commISSIOner's 
32 consideration and review of the examination report, 
33 relevant examiner work papers, and any written 
34 submissions or rebuttals. This order shall be considered a 
35 final administrative decision and shall be served upon the 
36 company by certified mail, together with a copy of the 
37 adopted examination report. Within 30 days of the 
38 issuance of the adopted report, the company shall file 
39 affidavits executed by each of its directors stating under 
40 oath that they have received a copy of the adopted report 
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1 and related orders. 
2 (2) (A) Any hearing conducted by the commissioner 
3 or his or her authorized representative pursuant to 
4 paragraph (3) of subdivision (c), shall be conducted as a 
5 nonadversarial confidential investigatory proceeding as 
6 necessary for the resolution of any inconsistencies, 
7 discrepancies, or disputed issues apparent upon the face 
8 of the filed examination report or raised by, or as a result 
9 of, the commissioner's review of relevant workpapers or 

10 by the written submission or rebuttal of the company. 
11 \Vithin 20 days of the conclusion of this healing, the 
12 commissioner shall enter an order pursuant to paragraph 
13 (1) of subdivision (c). 
14 (B) The commissioner shall not appoint an examiner 
15 as an authorized representative to conduct the hearing. 
16 The hearing shall proceed expeditiously with discovery 
17 by the company limited to the examiner's workpapers 
18 which tend to substantiate any assertions set forth in any 
19 written submission or rebuttal. The coinmissioner or his 
20 or her representative may issue subpoenas for the 
21 attendance of any witnesses or the production of any 
22 documents deemed relevant to the investigation 
23 whether under the control of the department, the 
24 company, or other persons. The documents produced 
25 shall be included in the record and testimony taken by 
26 the commissioner or his or her representative shall be 
27 under oath and her preserved for the record. 
28 Nothing contained in this section shall require the 
29 department to disclose any information or records which 
30 would indicate or show the existence or content of any 
31 investigation or activity of a criminal justice agency. 
32 (C) The hearing shall proceed with the commissioner 
33 or his or her representative posing questions to the 
34 persons subpoenaed. Thereafter the company and the 
35 department may present testimony relevant to the 
36 investigation. Cross-examination shall be conducted only 
37 by the commissioner or his or her representative. The 
38 company and the department shall be permitted to make 
39 closing statements and may be represented by counsel of 
40 their choice. 
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1 (e) (1) Upon the adoption of the examination report 
2 pursuant to paragraph (1) of sub9.ivision (c), the 
3 commissioner shall continue to hold the content of the 
4 examination report as private and confidential 
5 information for a period of 30 days except to the extent 
6 provided in subdivision (b) . Thereafter, the 
7 commissioner may release the report for public 
8 inspection if no court of competent jurisdiction has 
9 stayed its publication. 

10 (2) Nothing contained in this code shall prevent or be 
11 construed as prohibiting the commISSIOner from 
12 disclosing the conteht of an examination report, 
13 preliminary examination report or results, or any matter 
14 relating thereto, to the insurance department of this or 
15 any other state or countrY,or to law enforcement officials 
16 of this or any other state or agency of the federal 
17 government at any time, provided the agency or office 
18 receiving the report or matters relating thereto agrees in 
19 writing to hold it confidential and in a manner consistent 
20 with this article. 
21 (3) In the event the commissioner determines that 
22 regulatory action is appropriate as a result of any 
23 examination, he or she may initiate any proceedings or 
24 actions as provided by law. 
25 (f) All working papers, recorded information, 
26 documents, and copies thereof produced by, obtained by, 
27 or disclosed to the commissioner or any other person in 
28 the course of an examination made pursuant to this 
29 article shall be given confidential treatment and are not 
30 subject to subpoena and shall not be made public by the 
31 commissioner or any other person, except to the extent 
32 provided in subdivision ( e). Access may also be granted 
33 to the National Association of Insurance Commissioners. 
34 These parties must agree in writing prior to receiving the 
35 information to provide to it the same confidential 
36 treatment as required by this section, unless the prior 
37 written consent of the company to which it pertains has 
38 been obtained. 
39 739.5. (a) No examiner may be appointed by the 
40 commissioner if the examiner, either directly or 
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1 indirectly, has a conflict of interest or is affiliated with the 
2 management of, or owns a pecuniary interest in, any 
3 person subject to examination pursuant to this article. 
4 (b) This section shall not be construed to 
5 automatically preclude an examiner from being: 
6 (1) A policyholder or claimant under an insurance 
7 policy. 
8 (2) A grantor of a mortgage or similar instrument on 
9 the examiner's residence to a regulated entity if done 

10 under customary terms and in the ordinary course of 
11 business. 
12 (3) An investment owner in shares of regulated 
13 diversified investment companies. 
14 (4) A settlor or beneficiary of a blind trust into which 
15 any otherwise impermissible holdings have been placed. 
16 (c) Notwithstanding the requirements of this section, 
17 the commissioner may retain from time to time, on an 
18 individual basis, qualified actuaries, certified public 
19 accountants, or other similar individuals who are 
20 independently practicing their professions, even though 
21 these persons may, from time to time, be similarly 
22 employed or retained by persons subject to examination 
23 under this article. 
24 739.6. The expenses for any examination conducted 
25 pursuant to this article shall be charged as provided by 
26 Section 736. 
27 739.7. (a) No cause of action shall arise nor shall any 
28 liability be imposed against the commissioner, the 
29 commISSIOner's authorized representatives, or any 
30 examiner appointed by the commissioner for any 
31 statements made or conduct performed in good faith 
32 while carrying out the provisions of this article. 
33 (b) No cause of action shall arise,nor shall any liability 
34 be imposed against any person for the act of 
35 communicating or delivering information or data to the 
36 commISSIOner or the commissioner's authorized 
37 representative or examiner pursuant to an examination 
38 made under this article, if the act of communication or 
39 delivery was performed in good faith and without 
40 fraudulent intent or the intent to deceive. 
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1 (c) This section shall not abrogate or modify in any 
2 way any common law or statutory privilege or immunity 
3 previously enjoyed by any person identified in 
.J: subdivision (a). 
5 (d) A person identified in subdivision (a) shall be 
6 entitled to an award of attorney's fees and costs if he or 
7 she is the prevailing party in a civil cause of action for 
8 libel, slander, or any other relevant tort arising out of 
9 activities engaged in while carrying out the provisions of 

10 this article and the party bringing the action was not 
11 substantially justified in doing so. For purposes of this 
12 section, a proceeding is substantially justified if It had a 
13 reasonable basis in law or fact at the time that it was 
14 initiated. 
15 SEC. 2. Section 1215.5 of the Insurance Code is 
16 amended to read: 
17 1215.5. (a) Material transactions by registered 
18 insurers with their affiliates shall be subject to each of the 
·19 following standards: 
20 ( 1) The terms shall be fair and reasonable ~ . 
21 (2) The books, accounts, and records of each party 
22 shall be so maintained as to clearly and accurately 
23 disclose the precise nature and details of the 
24 transactions ~ . 
25 (3) The insurer's surplus as regards policyholders 
26 following any dividends or distributions to shareholder 
27 affiliates shall be reasonable in relation to the insurer's 
28 outstanding liabilities and adequate to its financial needs. 
29 (b) For purposes of this article, in determining 
30 whether an insurer's surplus as regards policyholders is 
31 reasonable in relation to the insurer's outstanding 
32 liabilities and adequate to its financial needs, the 
33 following factors, among others, shall be considered: 
34 (1) The size of the insurer as measured by its assets, 
35 capital and surplus, reserves, premium writings, 
36 insurance in force, and other appropriate criteria ~ . 
37 (2) The extent to which the insurer's business is 
38 diversified among the several lines of insurance ~ . 
39 (3) The number and size of risks insured in each line 
40 of business ~ . 
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(4) The extent of the geographical dispersion of the 
insurer's insured risks ~ . 

(5) The nature and extent of the insurer's reinsurance 
program~ . 

(6) The quality, diversification, and liquidity of the 
insurer's investment portfolio ~ . 

(7) The recent past and projected future trend in the 
size of the insurer's surplus as regards policyholders ~ . 

(8) The surplus as regards policyholders maintained 
by other, comparable insurers ~ . ~ 

(9) The adequacy of the insurer's reserves ~ . 
(10) The quality and liquidity of investments in 

subsidiaries made pursuant to Section 1215.1. The 
commissioner may treat ftfi7' fftl€ft these investment as a 
disallowed asset for purposes of determining the 
adequacy of surplus as regards policyholders whenever in' }, 
his or her judgment fftl€ft the investment so warrants. ;;, 

(c) No insurer subject to registration under Section ' 
1215.4 shall pay any extraordinary dividend or make any 
other extraordinary distribution to its stockholders until 
30 days after the commissioner has received notice of the 
declaration thereof and has not within fftl€ft this period 
disapproved fftl€ft the payment, or the commissioner 
shall have approved fftl€ft the payment within fftl€ft the 
30-day period. 

For purposes of this section, an extraordinary dividend 
or distribution is any dividend or distribution which, 
together with other dividends or distributions made 
within the preceding 12 months, exceeds the grcatcr -
lesser of (1) 10 percent of fftl€ft the insurer's company's 
surplus as regards policyholders as of the 31st day of 
December next preceding, or (2) the net gain from 
operations of fftl€ft the insurer company, if fftl€ft the " 
insurer is a life insurer or the net inVCStffiCRt income, if . 
tffieft the insurer is not a life insurer, for the 12-month 
period ending the 31st day of December next preceding ~ 
providcd, ffta:t the paymcRt ef ftfi7' di'iidcRd :e,.. a fttle 
iRsurcr which is Ret prohibitcd ffflm: makiRg tffieft. 
paymcRt :e,.. the provisioRS ef ~cetioR ~ shaH Ret be 
RAAmAR 8:fi cxtraordinarv dividcRd ef distributioR. 
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1 Notwithstanding any other provision oflaw, an insurer 
2 may declare an extraordinary dividend or distribution 
3 which is conditional upon the commissioner's approval 
4 thereof, and atteh ft this declaration shall confer no rights 
5 upon stockholders until the commissioner has approved 
6 the payment of atteh the dividend or distribution or until 
7 the commissioner has not disapproved atteh the payment 
8 within the 30-day period referred in this subdivision. 
9 SEC. 3. Section 1215.10 of the Insurance Code is 

10 amended to read: 
11 1215.10. (a) Any insurer failing, without just cause, 
12 to file any registration statement or report of material 
13 transacb'on or to obtain prior approval of a material 
14 transaction of an extraordinary type as required in this 
15 article shall be required, after notice and hearing, to pay 
16 a penalty of one hundred dollars ($100) for each day's 
17 delay, to be recovered by the Insurance Commissioner 
18 and paid into the General Fund. The maximum penalty 
19 under this subdivision is thirty-six thousand five hundred 
20 dollars ($36,500). The commissioner may reduce the 
21 penalty if the insurer demonstrates to the commissioner 
22 that the imposib'on of the penalty would constitute a 
23 financial hardship to the insurer. 
24 (b) Every director or officer of an insurance holding 
25 company system who knowingly violates, participates in, 
26 or assents to, or who knowingly permits any of the officers 
27 or agents of the insurer to engage in transactions or make 
28 investments which have not been properly reported or 
29 submitted pursuant to Sections 1215.4 and 1215.5, or 
30 which violate this article, shall pay, in their individual 
31 capacity, a civil forfeiture of not more than fifty thousand 
32 dollars ($50,000) per violab'on, after notice and hearing 
33 before the commissioner. In determining the amount of 
34 the civil forfeiture, the commissioner shall take into 
35 account the appropriateness of the forfeiture with 
36 respect to the gravity of the violation, the history of 
37 previous violab'ons, and any other matters as justice may 
38 require. 
39 (c) Whenever it appears to the commissioner that any 
40 insurer subject to this arb'cle or any director, officer, 
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1 employee, or agent thereof has engaged in any 
2 transaction or entered into a contract which is subject to 
3 Section 5 and which would not have been approved had 
4 approval been requested, the commissioner may order 
5 the insurer to cease and desist immediately any further 
6 activity under that transaction or contract. After notice 
7 and hearing the commissioner may also order the insurer 
8 to void any contracts and restore the status quo if this 
9 action is in the best interest of the policyholders, 

10 creditors, or the public. . 
11 (d) Whenever it appears to the commissioner that 
12 any insurer or any director, officer, employee or agent 
13 thereof has committed a willful violation of this article, 
14 the commissioner may cause criminal proceedings to be 
15 instituted in the county in which the principal office of 
16 the insurer is located, or if such insurer has no such office 
17 . in the state then by the Attorney General against such 
18 insurer or the responsible director, officer, employee, or 
19 agent thereof. Any insurer which willfully violates this 
20 article shall be fined not more than ten thousand dollars 
21 (810,000). Any individual who willfully violates this 
22 article shall be fined not more than three thousand 
23 dollars ($3,000) or, if such willful violation involves the 
24 deliberate perpetration of a fraud upon the 
25 commissioner, imprisoned in the state prison, or both. 
26 (e) Any officer, director, or employee of an insurance 
27 holding company system who l,villfully and knowingly 
28 subscribes to or makes or causes to be made any false 
29 statements or false reports or false filings with the intent 
. 30 to deceive the commissioner in the performance of his or 
31 her duties under this article, upon conviction thereof, 
32 shall be imprisoned for not more than to 
33 years or fined (insert amount) dollars, or both. 
34 Any fines imposed shall be paid by the officer, director, 
35 or employee in his or her individual capacity. 
36 SEC. 4. Section 1215.16 is added to the Insurance 
37 Code, to read: 
38 1215.16. (a) If an order for liquidation or 
39 rehabilitation of a domestic insurer has been entered, the 
40 receiver appointed under that order shall have a right to 
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1 recover on behalf of the insurer (1) from any parent 
2 corporation or holding company or person or affiliate 
3 who otherwise controlled the insurer, the amount of 
4 distributions other than distributions of shares of the 
5 same class of stock paid by the insurer on its capital stock, 
6 or (2) any payment in the form of a bonus, termination 
7 settlement, or extraordinary lump sum salary adjustment 
8 made by the insurer or its subsidiary to a director, officer, 
9 or employee, where the distribution or payment 

10 pursuant to (1) or (2) is made at any time during the one 
11 year preceding the petition for liquidation, conservation, 
12 or rehabilitation, as the case may be, subject to the 
13 limitations of subdivisions (b), (c), and (d). 
14 (b) No distribution shall be recoverable if the parent 
15 or affiliate shows that when paid the distribution was 
16 lawful and reasonable, and that the insurer did not know 
17 and could not reasonably have known that the 
18 distribution might adversely affect the ability of the 
19 insurer to fulfill its contractual obligations .. 
20 (c) Any person who was a parent corporation or 
21 holding company or a person who otherwise controlled 
22 the insurer or affiliate at the time the distributions were 
23 paid shall be liable up to the amount of distributions or 
24 payments under subdivision (a) that the person received. 
25 Any person who otherwise controlled the insurer at the 
26 time the distributions were declared shall be liable up to 
27 the amount of distributions he or she would have 
28 received if they had been paid immediately. If two or 
29 more persons are liable with respect to the same 
30 distributions, they shall be jointly and severally liable . 
31 (d) The maximum amount recoverable under this 
32 section shall be the amount needed in excess of all other 
33 available assets of the impaired or insolvent insurer to pay 
34 the contractual obligations of the impaired or insolvent 
35 insurer and to reimburse any guaranty funds. 
36 (e) To the extent that any person liable under 
37 subdivision (c) is insolvent or otherwise fails to pay claims 
38 due from it pursuant to that subdivision, its parent 
39 corporation or holding company or person who otherwise 
40 controlled it at the time the distribution was paid, shall be 
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1 jointly and severally liable for any resulting deficiency in 
2 the amount recovered from the parent corporation or 
3 holding company or person who otherwise controlled it. 
4 SEC. 5. Article 4.8 (commencing with Section 1216) 
5 is added to Chapter 2 of Part 2 of Division 1 of the 
6 Insurance Code, to read: 
7 
8 
9 

10 
11 
12 
13 
14 

Article 4.8. Business Transacted with Producer 
Controlled Insurer 

1216. This article may be cited as the Business 
Transacted with Producer Controlled Insurer A.ct. 

1216.1. As used in this article, the following terms 
have the following meanings: 

15 (a) "Accredited state" means a state in which the 
16 insurance department or regulatory agency having 
17 jurisdiction over the business of insurance has qualified as 
18 meeting the minimum financial regulatory standards 
19 promulgated and established from time to time by the 
20 Natiorial Association of Insurance Commissioners' 
21 (NAIC) Financial Regulation Standards and 
22 Accreditation Program. 
23 (b) "Control" or "controlled" has the meaning 
24 ascribed in Section 1215. 
25 (c) "Controlled insurer" means an admitted insurer 
26 which is controlled, directly or indirectly, by a producer. 
27 (d) "Controlling producer" means a producer who, 
28 directly or indirectly, controls an insurer. 
29 (e) "Admitted insurer" or "insurer" means any 
30 person, firm, association, or corporation admitted to 
31 transact any property or casualty insurance business in 
32 this state. The following are not to be construed to be 
33 insurers for the purposes of this article: 
34 (1) All risk retention groups: ; as defined in the 
35 Superfund Amendments Reauthorization Act of 1986 
36 (P.L. 99-499), the Risk Retention Act (15 U.S.C. Sec. 3901 
37 et seq.), and the California Risk Retention Act of 1990 
38 (Chapter 1.5 (commencing with Section 125) of Part 1 of 
39 Division 1). 
40 (2) All residual market pools and joint underwriting 
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1 authorities or associations. 
2 (3) All captive insurers. For the purposes of this 
3 article, captive insurers are either insurance companies 
4 which are owned by another organization and whose 
5 exclusive purpose is to insure risks of the parent 
6 organization and affiliated companies, or in the case of 
7 groups and. associations, insurance organizations which 
8 are owned by the insureds and whose exclusive purpose 
9 is to insure risks of member organizations and group or 

10 association members and their affiliates. 
11 (f) "Producer" means an insurance broker or brokers 
12 or any other person, firm, association, or corporation, 
13 when, for any compensation, commission, or other thing 
14 of value, the person, firm, association, or corporation acts 
15 or aids in any manner in soliciting, negotiating or 
16 procuring the making of any insurance contract on behalf 
17 of an insured other than the person, firm, association, or 
18 corporation. 
19 1216.2. This article shall apply to insurers as defined in 
20 subdivision (e) of Section 1216.1, either domiciled in this 
21 state or domiciled in a state that is not an accredited state 
22 which has in effect a substantially similar law. All 
23 provisions of Article 4.7 (commencing with Section 1215) 
24 of Chapter 2 of Part 2 of Division 1, to the extent that this 
25 article does not confer greater authority upon the 
26 commissioner or impose more restrictive requirements 
27 upon any person, shall continue to apply to all parties 
28 within insurance holding company systems which are 
29 subject both to Article 4.7 and to this article. 
30 1216.3. (a) (1) The provisions of this section shall 
31 apply if, in any calendar year, the aggregate amount of 
32 gross written premium of business placed with a 
33 controlled insurer by a controlling producer is equal to or 
34 greater than 5 percent of the admitted assets of the 
35 controlled insurer, as reported in the controlled insurers' 
36 quarterly statement filed as of September 30 of the prior 
37 year. 
38 (2) Notwithstanding paragraph (1) of subdivision (a), 
39 the provisions of this section shall not apply if: 
40 (A) The controlling producer both (i) places 
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1 insurance only with the controlled insurer, or only with 
2 the controlled insurer and a member or members of the 
3 controlled insurer's holding company system, or the 
4 controlled insurer's parent, affiliate, or subsidiary and 
5 receives no compensation based upon the amount of 
6 premiums written in connection with that insurance; and 
7 (ii) accepts insurance placements only from nonaffiliated 
8 subproducers, and not directly from insureds. 
9 (B) The controlled insurer, except for insurance 

10 business written through a residual market facility such 
11 as the California Automobile Assigned Risk Plap, accepts 
12 insurance business only from a controlling producer, a 
13 producer controlled by the controlled insurer, or a 
14 producer that is a subsidiary of the controlled insurer. 
15 (b) A controlled insurer shall not accept business from 
16 a controlling producer and a controlling producer shall 
17 not place business with a controlled insurer unless there 
18 is a written contract between the controlling producer 
19 and the insurer specifying the responsibilities of each 
20 party, and the contract has been approved by the board 
21 of directors of the insurer and contains the following 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

minimum provisions: 
(1) The controlled insurer may terminate the contract 

for cause upon written notice to the controlling producer. 
The controlled insurer shall suspend the authority of the 
controlling producer to write business during the 
pendency of any dispute regarding the cause for the 
termination. 

(2) The controlling producer shall render accounts to 
the controlled insurer detailing all material transactions, 
including information necessary to support all 
commissions, charges, and other fees received by, or 
owing to, the controlling producer; 

(3) The controlling producer shall remit all funds due 
under the terms of the contract to the controlled insurer 
on at least a monthly basis. The due date shall be fixed so 
that premiums or installments of premiums collected 
shall be remitted no later than 90 days after the effective 
date of any policy placed with the controlled insurer 
under this contract. 
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1 (4) All funds collected for the controlled insurer's 
2 account shall be held by the controlling producer in a 
3 fiduciary capacity, in Oile or more appropriately 
4 identified bank accounts in banks that are members of 

the Federal Reserve System, in accordance with the 
provisions of the insurance law as applicable. However, 
funds of a controlling producer not required to be 
licensed in this state shall be maintained in compliance 
with the requirements of the controlling prodt.icer's 
domiciliary jurisdiction. 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

(5) The controlling producer shall maintain separately 
identifiable records of business written for thp controlled 
insurer. 

(6) The contract shall not be assigned in whole or in 
part by the controlling producer. 

(7) The controlled insurer shall provide the 
controlling producer with its underwriting standards, 
rules and procedures, manuals setting forth the rates to 
be charged, and the conditions for the acceptance or 
rejection of risks. The controlling producer shall adhere 
to the standards, rules, procedures, rates, and conditions. 
The standards, rules, procedures, rates, and conditions 
shall be the same as those applicable' to comparable 
business placed with the controlled insurer by a producer 
other than the controlling producer. 

(8) The rates and terms of the controlling producer's 
commissions, charges or other fees, and the purposes for 
those charges or fees. The rates of the commissions, 
charges, and other fees shall be no greater than those 
applicable to comparable business placed with the 
controlled insurer by producers other than controlling 
producers. For purposes of this paragraph and paragraph 
(7), examples of '·comparable business" includes the 
same lines of insutance, same kinds of insurance, same 
kinds of risks, similar policy limits, and similar quality of 
business. 

(9) If the contract provides that the controlling 
producer, on insurance business placed with the insurer, 
is to be compensated contingent upon the insurer's 
profits on that business, then this compensation shall not 
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be determined and paid until at least five years after the 
premiums on liability insurance are earned and at least 
one year after the premiums are earned on any other 
insurance. In no event shall the commissions be paid until 
the adequacy of the controlled insurer's reserves on 
remaining claims has been independently verified 
pursuant to paragraph (1) of subdivision (d). 

(10) A limit on the controlling producer's writings in 
relation to the controlled insurer's surplus and total 
writings. The insurer may establish a different limit for 
each line or subline of business. The controlled insurer 
shall notify the controlling producer when the applicable 
limit is approached and shall not accept business from the 
controlling producer if the limit is reached. The 
controlling producer shall not place business with the 
controlled insurer if it has been notified by the controlled 
insurer that the limit has been reached. 

(11) The controlling producer may negotiate but shall 
not bind reinsurance on behalf of the controlled insurer 
on business the controlling producer places with the 
controlled insurer, except that the controlling producer 
may bind facultative reinsurance contracts pursuant to 
obligatory facultative agreements if the contract with the 
controlled insurer contains underwriting guidelines 
including, for both reinsurance assumed and ceded, a list 
of reinsurers with which those automatic agreements are 
in effect, the coverages and amounts or percentages that 
may be reinsured and commission schedules. f 

(c) Every controlled insurer shall have an audit ~~ 
committee of the board of directors composed of l 
independent directors. The audit committee shall 
annually meet with management, the insurer's 
independent certified public accountants, and an,' 
independent casualty actuary, or other independent loss ', .• 
reserve specialist acceptable to the commissioner, to 
review the adequacy of the insurer's loss reserves. 

(d) (1) In addition to any other required loss reserve 
certification, the controlled insurer shall annually, on. 
April 1 of each year, file with the commissioner an~. 
opinion of an independent casualty actuary, or other! 
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1 independent loss reserve specialist, acceptable to the 
2 commissioner, reporting loss ratios for each line of 
3 business written and attesting to the adequacy of loss 
4 reserves established for losses incurred and outstanding 
5 as of yearend, including incurred but not reported losses, 
6 on business placed by the producer. 
7 (2) The controlled insurer shall annually report to the 
8 commissioner the amount of commissions paid to the 
9 producer, the percentage the amount represents of the 

10 net premiums written and comparable amounts and 
11 percentages paid to noncontrolling producers for 
12 placements of the same kinds of insurance. 
13 1216.4. The controlling producer shall, prior to the 
14 effective date of the policy, deliver written notice to the 
15 prospective insured disclosing the relationship between 
16 the producer and the cQntrolled insurer; except that, if 
17 the business is placed through a sub producer who is not 
18 a controlling producer, the controlling producer shall 
19 retain in its records a signed commitment from the 
20 subproducer that the sub producer is aware of the 
21 relationship between the insurer and the producer and 
22 that the subproducer has or will notify the insured of the 
23 relationship between the controlling producer and the 
24 controlled insurer. 
25 1216.5. (a) (1) If the commissioner believes that the 
26 controlling producer or any other person has not 
27 materially complied with this article, or any regulation or 
28 order issued or promulgated pursuant to this article, and 
29 after notice and an opportunity to be heard, the 
30 commissioner may order the controlling producer to 
31 cease placing business with the controlled insurer. 
32 (2) If the commissioner finds that because of any 
33 material noncompliance that the controlled insurer or 
34 any policyholder thereof has suffered any loss or damage, 
35 the commissioner may bring a civil action or intervene in 
36 an action brought by or on behalf of the insurer or 
37 policyholder for recovery of compensatory damages for 
38 the benefit of the insurer or policyholder or other 
39 appropriate relief. 
40 (3) Nothing in paragraph (1) shall be constru.ed to 
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1 limit any authority granted to the commissioner by any 
2 other provision of law to issue orders or take actions prior 
3 to the holding of a hearing. 
4 (b) If an order for liquidation or rehabilitation of the 
5 controlled insurer has been entered pursuant to Article 
6 14 (commencing with Section 1010) of Chapter 1 of Part 
7 2 of Division 1, and the receiver appointed under that 
8 order believes that the controlling producer or any other 
9 person has not materially complied with this article, or 

10 any regulation or order issued or promulgated pursuant 
11 to this article, and the insurer suffered any loss or" damage 
12 therefrom, the receiver may maintain a civil action for 
13 recovery of damages or other appropriate sanctions for 
14 the benefit of the insurer. 
15 (c) Nothing contained in this section shall affect the 
16 right of the commissioner to impose any other penalties 
17 authorized by any other provision of law. 
18 (d) Nothing contained in this section is intended to or 
19 shall in any manner limit or diminish the rights of 
20 policyholders, claimants, creditors, or other third parties. 
21 1216.6. Controlled insurers and controlling producers 
22 who are not in compliance with Section 1216.3 of this act 
23 on its effective date shall have 60 days to do so and shall 
24 comply with Section 1216.4 beginning \vith all policies 
25 \vritten or renewed on or after "'larch 1, 1993. 
26 SEC. 6. No reimbursement is required by this act 
27 pursuant to Section 6 of Article XIII B of the California 
28 Constitution because the only costs which may be 
29 incurred by a local agency or school district will be 
30 incurred because this act creates a new crime or 
31 infraction, changes the definition of a crime or infraction, 
32 changes the penalty for a crime or infraction, or 
33 eliminates a crime or infraction. Notwithstanding Section 
34 17580 of the Government Code, unless otherwise 
35 specified in this act, the provisions of this act shall become 
36 operative on the same date that the act takes effect 
37 pursuant to the California Constitution. 

o 
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AMENDED IN SENATE APRIL 6,1992 

SENATE BILL No. 1666 

Introduced by Senator Johnston 

February 20, 1992 

An act to amend Sections 900.2, 923, 1215.5 and 1215.10 of, 
to add Section 1215.16 to, and to add Article 4.1 (commencing 
with Section 739) and Article 10.3 (commencing with Section 
928) to Chapter 1, and Article 4.8 (commencing with Section 
1216) to Chapter 2 of, Part 2 of Division 1 of, the Insurance 
Code, relating to insurance and making an appropriation 
therefor. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1666, as amended, Johnston. Insurance. 
Existing law grants authority to the Insurance 

Commissioner to examine, as specified, the business and 
affairs of insurers including, prior to issuing to a domestic 
insurer, a certificate of authority, and in certain 
circumstances, whenever any foreign insurer applies for 
admission to conduct business in this state. 

This bill would grant the commissioner additional and 
broader authority, as specified, to examine the activities, 
operations, financial condition, and affairs of all persons 
transacting the business of insurance in this state or otherwise 
subject to the jurisdiction of the commissioner, including 
requiring the commissioner to conduct an examination of 
every insurer admitted in this state not less frequently than 
once every 5 years. 

Existing law requires all insurers doing business in this state 
to file with the Insurance Commissioner, an annual statement 
of its condition, as specified, and to have an annual audit by 
an independent certified public accoUntant, as speciEed .. 

This bill would require the audit to be conducted and the 
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audit report filed in conformity with specified instructions 
adopted by the National Association of Insurance 
Commissioners (NAIC) and would make related changes. 

This bill would require that insurers filing the annual 
statement use the annual statement blanks and instructions 
adopted by the NAIG, as specified. 

This bill would provide that an insurer admitted to write 
one or more' of specified classes of insurance shall not 
undertake any single risk or accept reinsurance on any single' 
risk when its liability in excess of the amount reinsured by 
authorized reinsurance exceeds 10% ofits capital and surplus, 
as specified. _ 

Existing law authorizes domestic insurers to organize and 
control, as specified, affiliates or subsidiaries including, 
investing in stock or other securities of the subsidiary, as, 
specified. Existing law requires that material transactions by'.' 
registered insurers and their affiliates be reported to the 
commissioner and meet specified standards including the ,.~. 
requirement that an insurer's surplus as regards to~. 
policyholders following any dividends or distributions to;; 
shareholder affiliates, be reasonable in relation to the insurer's 1 
outstanding liabilities and financial needs. Existing law ,;h 
prohibits insurers from paying any extraordinary dividend or "~ 
distribution, as defined, to its stockholders withoutj 
notification to, and opportunity by the commissioner to i 
disapprove, the dividend or distribution. Existing law also ~, 
provides for criminal penalties for violation of these 
provisions. 

This bill would revise the definition of extraordinary 
dividend or distribution for purposes of these provisions and" 
would increase the authority of the commissioner to bring ;~ 
civil actions and impose civil fines, as specified, against 
insurers or their affiliates who violate these provisions. This 
bill would also make it a crime punishable by imprisonment, 
or fine, or both as specified, for any officer, director, or 
employee of an insurance holding company system to-' 
willfully and knowingly make false statements or filings to the 
commissioner. By creating a new crime, this bill 
impose a state-mandated local program. The bill 
impose specified late filing fees upon insurers subject to 
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insurance holding company regulatory act, thereby making 
an appropriation, since these fees would be deposited into the 
continuously appropriated Insurance Fund. 

This bill would provide that in case of liquidation or 
rehabilitation of an insurer, the appointed receiver shall have 
a right to recover distributions and payments on behalf of the 
insurer, as specified. 

This bill would also enact provisions, as specified, regulating 
the transaction of business between controlled insurers, as 
defined, and controlled producers, as defined, including, 
among others, requiring a written contract containing 
specified provisions. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
by the state. Statutory provisions establish procedures for 
making that reimbursement. 

This bill would provide that no reimbursement is required 
by this act for a specified reason. 

Vote: majority. Appropriation: He yes. Fiscal committee: 
yes. State-mandated local program: yes. 

The people of the State of California do enact as follows: 

1 SECTION 1. Article 4.1 (commencing with Section 
2 739) is added to Chapter 1 of Part 2 of Division 1 of the 
3 Insurance Code, to read: 
4 
5 Article 4.1. Additional Examination Authority 
6 
7 739. The Legislature declares that the purpose of this 
8 article is to enhance the examination authority of the 
9 Insurance Commissioner and to provide an effective and 

10 efficient system for examining the activities, operations, 
11 financial condition, and affairs of all persons transacting 
12 the business of insurance in this state and all persons 
13 otherwise subject to the jurisdiction of the Insurance 
14 Commissioner. This article is intended to enable the 
15 Insurance Commissioner to adopt a flexible system of 
16 examinations and to direct resources as may be deemed 
17 appropriate and necessary for the administration of the 
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1 insurance and insurance-related laws of this state. 
2 Nothing in this article shall be interpreted or construed 
3 to limit, restrict, or in any way diminish any other 
4 provision of this code or any other laws of this state 
5 . relating to the examination of insurers or other persons 
6 subject to the jurisdiction of the Department of 
7 Insurance or the Insurance Commissioner. 
8 739.1. As used in this article, the following terms have 
9 the following meanings: 

10 (a) "Company" means any person engaging in, or 
11 proposing or attempting to engage in, any transaction or 
12 kind of insurance or surety business and any l?erson or 
13 group of persons who may otherwise be subject to the 
14 administrative, regulatory, or taxing authority of the 
15 commissioner. 
16 (b) "Department" means the Department 
17 Insurance of this state. 
18 (c) "Examiner" means any individual or firm 
19 authorized by the C01llIIllSSlOner to conduct an 
20 examination under this article or Article 4. 
21 (d) "Person" means any person, association, 
22 organization, business trust, partnership or corporation, 
23 or any affiliate thereof. 
24 739.2. (a) The commissioner or any of his or her 
25 examiners may conduct an examination under this article 
26 of any company as often as the commissioner in his or her 
27 sole discretion deems appropriate but shall, at a 
28 minimum, conduct an examination of every insurer 
29 admitted in this state not less frequently than once every 
30 five years. In scheduling and determining the nature, 
31 scope, and frequency of the examinations, the 
32 commissioner shall consider the results of financial 
33 statement analyses and ratios, changes in management or .. 
34 ownership, actuarial opinions, reports of independent 
35 certified public accountants, and other criteria as set 
36 forth in the Examiner's Handbook adopted by the 
37 National Association of Insurance Commissioners which 
38 are in effect when the commissioner exercises discretion '. 
39 under this section. 
40 (b) For purposes of completing an examination of 
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1 company under this article, the C01llIIllSSlOner may 
2 examine or investigate any person, or the business of any 
3 person, insofar as the examination or investigation is, in 
4 the sole discretion of the commissioner, necessary or 
5 material to the examination of the company. 
6 (c) In lieu of an examination under this article of any 
7 foreign or alien insurer admitted in this state, the 
8 commissioner may accept an examination report on the 
9 company as prepared by the insurance department of the 

10 company's state of domicile or port-of-entry state until 
11 January 1, 1994. Thereafter, these reports may only be 
12 accepted if (1) the insurance department was at the time 
13 of the examination accredited under the National 
14 Association of Insurance Commissioner's Financial 
15 Regulation Standards and Accreditation Program, or (2) 
16 the examination is performed under the supervision of an 
17 accredited insurance department or with the 
18 participation of one or more examiners who are 
19 employed by an accredited state insurance department 
20 and who, after a review of the examination work papers 
21 and report, state under oath that the examination was 
22 performed in a manner consistent with the standards and 
23 procedures required by their insurance department. 
24 739.3. (a) Upon determining that an examination 
25 should be conducted, the commissioner or the 
26 eornmissionep's designee ~ tsstte aft examination 
27 waFFant appointing ene ffi' meFe examineps te pepfopm 
28 the examination ftft€l instFucting -tflem: as te tfl:e ~ ef 
29 commissioner's designee shall appoint one or more 
30 examiners to perform the examination and instruct them 
31 as to the scope of the examination. In conducting the 
32 examination, the examiner shall observe those guidelines 
33 and procedures set forth in the Examiner's Handbook 
34 adopted by the National Association of Insurance 
35 Commissioners. The commissioner may also employ 
36 other guidelines or procedures which the commissioner 
37 may deem appropriate. 
38 (b) Every company or person from whom information 
39 is sought, and its officers, directors, employees, and 
40 agents, shall provide to the examiners appointed 
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1 pursuant to subdivision (a), timely, convenient, and free 
2 access at all reasonable hours at its offices to all books, 
3 records, accounts, papers, documents, and any or all ,. 
4 computer or other recordings relating to the property, 
5 assets, business, and affairs of the company being 
6 examined. The officers, directors, employees, and agents 
7 of the company or person shall assist the examiners and 
8 aid in the examination so far as it is in their power to do 
9 so. The refusal of any company, by its officers, directors, 

10 employees, or agents, to submit to this examination or to 
11 comply with any reasonable written request of the 
12 examiners shall be grounds for suspension or retusal of, or 
13 nonrenewal of, any license or certificate of authority held 
14 by the company to engage in an insurance or other 
15 business subject to the department's or the 
16 conurusslOner's jurisdiction. Any proceedings for 
17 suspension, revocation, or refusal of any licenSE: or 
18 certificate of authority based on violations of this section 
19 shall be conducted pursuant to Section 1065.2. 
20 (c) The commissioner or any of his or her examiners 
21 shall have the power to issue subpoenas, to administer';, 
22 oaths, and to examine under oath any person as to any~' 
23 matter pertinent to the examination. Upon the failure or ,~ 
24 refusal of any person to obey a subpoena, the 'I. 

25 commissioner may petition a court of competent 
26 jurisdiction, and upon proper showing, the court may 
27 enter an order compelling the witness to appear and 
28 testify or produce documentary evidence. In addition to 
29 the enforcement authority granted to the commissioner 
30 by this section, failure to obey the court order shall be 
31 punishable as contempt of court. 
32 ( d) When making an examination under this article, 
33 the commissioner may retain attorneys, appraisers, 
34 independent actuaries, independent certified public 
35 accountants, or' other professionals and specialists as 
36 examiners, or any of the employees of the department 
37 assigned by the commissioner to carry out the purposes 
38 of this article, the cost of which shall be borne by the' 
39 company that is the subject of the examination. 
40 ( e) Nothing contained in this article shall be construed 
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1 to limit the commissioner's authority to terminate or 
2 suspend any examination in order to pursue other legal 
3 or regulatory action pursuant to the insurance laws of this 
4 state. Findings of fact and conclusions made pursuant to 
5 any examination shall be prima facie evidence in any 
6 legal or regulatory action. 
7 (f) Nothing contained in this article shall be construed 
8 to limit the commissioner's authority to use and, if 
9 appropriate, to make public, any final or preliminary 

10 examination report, any examiner or company 
11 workpapers or other documents, or any other 
12 information discovered or developed during the course 
13 of any examination in the furtherance of any legal or 
14 regulatory action which the commissioner may, in his or 
15 her sole discretion, deem appropriate. 
16 739.4. (a) All examination reports shall be comprised 
17 of only facts appearing upon the books, records, or other 
18 documents of the company, its agents or other persons 
19 examined, or as ascertained from the testimony of its 
20 officers or agents or other persons examined concerning 
21 its affairs, and those conclusions and recommendations 
22 which the examiners find to be reasonably warranted 
23 from the facts. 
24 (b) No later than 60 days following completion of the 
25 examination, the examiner in charge shall file with the 
26 department a verified written report of the examination 
27 under oath. Upon receipt of the verified report, the 
28 department shall transmit the report to the company 
29 examined, together with a notice that the company has 
30 30 days to make a written submission or rebuttal with 
31 respect to any matters contained in the examination 
32 report. 
33 (c) Within 30 days of the end of the period allowed for 
34 the receipt of written submissions or rebuttals, the 
35 commissioner shall fully consider and review the report, 
36 together with any written submissions or rebuttals and 
37 any relevant portions of the examiner's workpapers and 
38 enter an order which does one of the following: 
39 (1) Adopts the examination report as filed or with 
40 modifications or corrections. If the examination report 
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1 reveals that the company is operating in violation of any 
2 law, regulation, or prior order of the cOmmissioner, the 
3 commissioner may order the company to take any action 
4 the commissioner considers necessary and appropriate to 
5 rectify the violation. 
6 (2) Rejects the examination report with directions to 
7 the examiners to reopen the examination for purposes of 
8 obtaining additional data, documentation, . or 
9 information, and refiling pursuant to subdivision (b). 

10 (3) Calls for an investigatory hearing with no less than 
11 20 days' notice to the company for purposes of obtaining 
12 additional documentation, data, information, and 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

testimony. 
(d) (1) Any order entered pursuant to paragraph (1).~ 

of subdivision (c) shall be accompanied by findings and 
conclusions resulting from the commissioner's: 
consideration and review of the examination report, 
relevant examiner work papers, and any written;~ 
submissions or rebuttals. This order shall be considered a!~: 
final administrative decision and shall be served upon the~; 

"-¥.' company by certified mail, together with a copy of the~~ 
adopted examination report. Within 30 days of the~1 
issuance of the adopted report, the company shall filel 
affidavits executed by each of its directors stating under':W'~ 
oath that they have received a copy of the adopted report'~ 
and related orders. 

(2) (A) Any hearing conducted by the commissioner 
or his or her authorized representative pursuant to;; 
paragraph (3) of subdivision (c), shall be conducted as a 
nonadversarial confidential investigatory proceeding as 
necessary for the resolution of any inconsistencies, 
discrepancies, or disputed issues apparent upon the face 
of the filed examination report or raised by, or as a 
of, the commissioner's review of relevant work papers 
by the written submission or rebuttal of the compaI~) 
Within 20 days of the conclusion of this hearing, 
commissioner shall enter an order pursuant to 
(1) of subdivision (c). 

(B) The commissioner shall not appoint an vha.J.UllU::;~, 
as an authorized representative to conduct the 
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1 The hearing shall proceed expeditiously with discovery 
2 by the company limited to the examiner's workpapers 
3 which tend to substantiate any assertions set forth in any 
4 written submission or rebuttal. The commissioner or his 
5 or her representative may issue subpoenas for the 
6 attendance of any witnesses or the production of any 
7 documents deemed relevant to the investigation 
8 whether under the control of the department, the 
9 company, or other persons. The documents produced 

10 shall be included in the recotd and testimony taken by 
11 the commissioner or his or her representative shall be 
12 under oath and .her preserved for the record; 
13 Nothing contained in this section shall require the 
14 department to disclose any information or records which 
15 would indicate or show the existence or content of any 
16 investigation or activity of a criminal justice agency. 
17 (C) The hearing shall proceed with the commissioner 
18 or his or her representative posing questions to the 
19 persons subpoenaed. Thereafter the company and the 
20 department may present testimony relevant to the 
21 investigation. Cross-examination shall be conducted only 
22 by the commissioner or his or her representative. The 
23 company and the department shall be permitted to make 
24 closing statements and may be represented by counsel of 
25 their choice. 
26 (e) (1) Upon the adoption of the examination report 
27 pursuant to paragraph (1) of subdivision ( c) , the 
28 commissioner shall continue to hold the content of the 
29 examination report as private and confidential 
30 information for a period of 30 days except to the extent 
31 provided in subdivision (b) . Thereafter, the 
32 commissioner may release the report for public 
33 inspection if no court of competent jurisdiction has 
34 stayed its publication. 
35 (2) Nothing contained in this code shall prevent or be 
36 construed as prohibiting the commissioner from 
37 disclosing the content of an examination report, 
38 preliminary examination report or results, or any matter 
39 relating thereto, to the insurance department of this or 
40 any other state or country, or to law enforcement officials 

98 230 



P
rovided by Legislative R

esearch Incorporated (800) 530-7613

LR
I

1992-614
P

age 19 of 452

SB 1666 -10-

1 of this or any other state or agency of the federal 
2 government at any time, provided the agency or office 
3 receiving the report or matters relating thereto agrees in 
4 writing to hold it confidential and in a manner consistent 
5 with this article. 
6 (3) In the event the commissioner determines that 
7 regulatory action is appropriate as a result of any 
8 examination, he or she may initiate any proceedings or 
9 actions as provided by law. 

10 (f) All working papers, recorded information, 
11 documents, and copies thereof produced by, obtained by, 
12 or disclosed to the commissioner or any other person in 
13 the course of an examination made pursuant to this 
14 article shall be given confidential treatment and are not 
15 subject to subpoena and shall not be made public by the 
16 commissioner or any other person, except to the extent 
17 provided in subdivision (e). Access may also be granted 
18 to the National Association of Insurance Commissioners. 
19 These parties must agree in writing prior to receiving the 
20 information to provide to it the same confidential 
21 treatment as required by this section, unless the prior 
22 written consent of the company to which it pertains has 
23 been obtained. 
24 739.5. (a) No examiner may be appointed by the 
25 commissioner if the examiner, either directly or 
26 indirectly, has a conflict of interest or is affiliated with the 
27 management of, or owns a pecuniary interest in, any 
28 person subject to examination pursuant to this article. 
29 (b) This section shall not be construed to 
30 automatically preclude an examiner from being: 
31 (1) A policyholder or claimant under an insurance 
32 policy. 
33 (2) A grantor of a mortgage or similar instrument on 
34 the examiner's residence to a regulated entity if done 
35 under customary terms and in the ordinary course of 
36 business. 
37 (3) An investment owner in shares of regulated 
38 diversified investment companies. '. 
39 (4) A settlor or beneficiary of a blind trust into which 
40 any otherwise impermissible holdings have been placed., 
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1 (c) Notwithstanding the requirements of this section, 
2 the commissioner may retain from time to time, on an 
3 individual basis, qualified actuaries, certified public 
4 accountants, or other similar individuals who are 
5 independently practicing their professions, even though 
6 these persons may, from time to time, be similarly 
7 employed or retained by persons subject to examination 
8 under this article. 
9 739.6. The expenses for any examination conducted 

10 pursuant to this article shall be charged as provided by 
11 Section 736. 
12 739.7. (a) No cause of action shall arise nor shall any 
13 liability be imposed against the commissioner, the 
14 commissioner's authorized representatives, or any 
15 examiner appointed by the commissioner for any 
16 statements made or conduct performed in good faith 
17 while carrying out the provisions of this article. 
18 (b) No cause of action shall arise, nor shall any liability 
19 be imposed against any person for the act of 
20 communicating or delivering information or data to the 
21 comnusslOner or the commissioner's authorized 
22 representative or examiner pursuant to an examination 
23 made under this article, if the act of communication or 
24 delivery was performed in good faith and without 
25 fraudulent intent or the intent to deceive. 
26 (c) This section shall not abrogate or modify in any 
27 way any common law or statutory privilege or immunity 
28 previously enjoyed by any person identified in 
29 subdivision (a). 
30 (d) A person identified in subdivision (a) shall be 
31 entitled to an award of attorney's fees and costs if he or 
32 she is the prevailing party in a civil cause of action for 
33 libel, slander, or any other relevant tort arising out of 
34 activities engaged in while carrying out the provisions of 
35 this article and the party bringing the action was not 
36 substantially justified in doing so. For purposes of this 
37 section, a proceeding is substantially justified if it had a 
38 reasonable basis in law or fact at the time that it was 
39 initiated. 
40 SEC. 2. Section 900.2 of the Insurance Code is 
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amended to read: 
900.2. (a) All insurers doing business in this state shall 

have an annual audit by an independent certified public 
accountant ftfitl: ~ file ftfl: audited finf:ffieial FepoFt wHIt 
the commissioneF, in tFiplicate, en ffl' befoFe .fune ~ of 
etteft yetlf fffl' the yetlf ending Decem:beF at immediately 
pFecedtng. The audit shall be conducted and the audit· 
report filed in conformity with the Annual Audited 
Financial Reports instructions contained in the annual . 
statement instructions as adopted from time to time by 
the National Association of Insurance Commi~sioners. 

(b) The commissioner may grant a 30-day extension of •. 
the .fune ~ filing date upon a showing by the insurer and 
its independent certified public accountant of the reasons 
for requesting that extension and the determination by 
the commissioner of substantial cause for an extension. 
The request for an extension shall be submitted in writing 
not less than 20 days prior to the due date in sufficient 
detail to permit the commissioner to make an informed 
decision on the requested extension. 

( c) +fie annual audited financial FepoFt sftall FepoFt 
the financial condition ef the insuFeF ftS ef the end ef the 
ffl:et!t Fecent calendaF yetlf ftfitl: the Fesults ef its 
opeFations, changes in financial position ftfitl: changes in 
capital ftfitl: sUFplus fffl' the yetlf then ended in COnfoFmit)! 
w#h statutoFY accounting pFactices pFescFibed, ffi' 

otheF\vise peFmitted, by the eoffiHlissioneF. +fie 
commissioneF ~ FequiFe the filing by msuFeFs in the 
same holding company sj'stem: ef ftfl: audited consolidated· 
finf:ffieial FepoFt, except that if the commissioneF has 
Feason te believe that ftfl: rnsUFeF within the holdiHg 
com:pany system: m:a;' ~ in ft financially hazaFdous 
condition, the cOInmissioneF m:a;' FequiFe the filing ef 
audited finf:fficial FepoFt fffl' that insUFeF. 

-ftlt WtEh the cOffilB'issioneF's appFO"lal, an insUFeF 
cOffiply with -this section by filing the Fequisite FepoFts 
vtflfch htwe ~ pFepaFed in aecoFdance with geneFally 
accepted accounting principles, pFo'rided that the 
te the finf:fficial statem:ents include ft Feconciliation 
diffel'enec~ bchN'ccn net incom:e ftfitl: canital ftfitl: sumJ:us 
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1 en the annual statem:ent filed pUl'suant te Section 900 ftfitl: 
2 com:PaFable tetals en the audited financial stateffients, 
3 with ft ,{flitten descFiotion ef the natuFe ef these 
4 dtffeFences. 
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W The commissioner may promulgate regulations to 
further the purposes of this section. 

SEG. 3. Section 923 of the Insurance Code is amended 
to read: 

923. The commissioner shall eause te ~ pFepaFed 
ftfitl: ~ furn:ish en dem:f:ffid te etteft ef the insUFeFs, 
printed fffl'm:s ef the stateffients heFein FequiFed. He 
require every insurer which is required to file an annual 
statement to use the annual statement blanks and 
instructions thereto adopted by the National Association 
of Insurance Commissioners. The statements shall be 
completed in conformity with the Accounting Practices 
and Procedures Manual adopted by the National 
Association of Insurance Commissioners. The 
commissioner may make sueft changes from time to time 
in the form of sueft the statements and reports as seem 
to him or her best adapted to elicit from the insurers a 
true exhibit of their condition. +fie sam:e fffl'm:s fffi:tSt ~ 
Be ft:lFflished en dem:f:ffid te all insuFeFs engaged in the 
same ltine: ef business. The commissioner shall notify each 
insurer of any changes to the National Association of 
Insurance Commissioners' annual statement blanks 
which the commissioner has determined pursuant to this 
section to be appropriate. 

SEG. 4. Article 10.3 (commencing with Section 928) 
is added to Chapter 1 of Part 2 of Division 1 of the 
Insurance Code, to read: 

Article 10.3. Single Risk Limitation 

928. (a) An insurer admitted to write one or more 
classes of insurance specified in subdivision (b) shall not 
undertake any single risk or accept reinsurance on any 
single risk when its liability thereon in excess of the 
amount reinsured by authorized reinsurance exceeds 10 
percent of its capital and surplus as shown by its last 
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1 statement on file in the office of the commissioner. 
2 (b) This section shall apply to insurers admitted to 
3 transact any class or classes of insurance specified in 
4 Chapter 1 (commencing with Section 100) of Part 1 of, 
5 Division 1, except: 
6 (1) Life, as defined in Section 101. 
7 (2) Title, as defined in Section 104. 
8 (3) Surety, as defined in Section 105. 
9 (4) Mortgage Guaranty, as defined in Section 119. 

10 (5) Financial Guaranty, as defined in Section 124. 
11 SEC. 5. Section 1215.5 of the Insurance Code 
12 amended to read: 
13 1215.5. (a) Material transactions by registered 
14 insurers with their affiliates shall be subject to each of the 
15 following standards: 
16 (1) The terms shall be fair and reasonable. 
17 (2) The books, accounts, and records of each party 
18 shall be so maintained as to clearly and accurately 
19 disclose the precise nature and details of the transactions. 
20 (3) The insurer's surplus as regards policyholders 
21 following any dividends or distributions to shareholder 
22 affiliates shall be reasonable in relation to the insurer's 
23 outstanding liabilities and adequate to its financial needs. 
24 (b) For purposes of this article, in determining 
25 whether an insurer's surplus as regards policyholders is 
26 reasonable in relation to the insurer's outstanding 
27 liabilities and adequate to its financial needs, the 
28 following factors, among others, shall be considered: 
29 (1) The size of the insurer as measured by its assets, 
30 capital and surplus, reserves, premium writings, 
31 insurance in force, and other appropriate criteria. 
32 (2) The extent to which the insurer's business is 
33 diversified among the several lines of insurance. 
34 (3) The number and size of risks insured in each line 
35 of business. 
36 (4) The extent of the geographical dispersion of the 
37 insurer's insured risks. 
38 (5) The nature and extent of the insurer's 
39 program. 
40 (6) The quality, diversification, and liquidity of the 

-15- SB 1666 

1 insurer's investment portfolio. 
2 (7) The recent past and projected future trend in the 
3 size of the insurer's surplus as regards policyholders. 
4 (8) The surplus as regards policyholders maintained 
5 by other, comparable insurers. 
6 (9) The adequacy of the insurer's reserves. 
7 (10) The quality and liquidity of investments in 
8 subsidiaries made pursuant to Section 1215.1. The 
9 commissioner may treat these investment as a disallowed 

10 asset for purposes of determining the adequacy of surplus 
11 as regards policyholders whenever in his or her judgment 

'12 the investment so warrants. 
13 (c) No insurer subject to registration under Section 
14 1215.4 shall pay any extraordinary dividend or make any 
15 other extraordinary distribution to its stockholders until 
16 30 days after the commissioner has received notice of the 
17 declaration thereof and has not within this period 
18 disapproved the payment, or the commissioner shall have 
19 approved the payment within the 30-day period. 
20 For purposes of this section, an extraordinary dividend 
21 or distribution is any dividend or distribution which, 
22 together with other dividends or distributions made 
23 within the preceding 12 months, exceeds the lesser of (1) 
24 10 percent of the insurer's company's surplus. as regards 
25 policyholders as of the 31st day of December next 
26 preceding, or (2) the net gain from operations of the 
27 insurer company, if the insurer is a life insurer or the net 
28 income, if the insurer is not a life insurer, for the 
29 12-month period ending the 31st day of December next 
30 preceding. 
31 Notwithstanding any other provision of law, an insurer 
32 may declare an extraordinary dividend or distribution 
33 which is conditional upon the commissioner's approval 
34 thereof, and this declaration shall confer no rights upon 
35 stockholders until the commissioner has approved the 
36 payment of the dividend or distribution or until the 
37 commissioner has not disapproved the payment within 
38 the 30-day period referred in this subdivision. 
39 SEG &. . 
40 SEC. 6. Section 1215.10 of the Insurance Code is 
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1 amended to read: 
2 121a.10. W ~ insul'Cl' failing, without.tusf cause, te 
3 file ttftY' l'cgistl'ation statcmcnt ffl" l'CPOl't ef matcl'ial 
4 tl'ansaction ffl" te obtain tffier appl'o'/al ef tI: matcl'ial 
5 tl'ansaction ef tI:fl cXh'aol'dinal'Y ~ £tS l'cquil'Cd ifl: this 
6 al'tielc sftaH Be l'cquil'Cd, a:fter noticc tI:fl€l hcal'ing, te :PtI:1" 
7 tI: pcnalty ef ene hundl'cd doH8:FS ($100) fe:p eaffi ~ 
8 delay, te Be l'CCO'lCl'Cd ey -the InSUl'BllCC Gornmissioncl' 
9 tI:fl€l'f*titl ifl:te -the Ccncl'al Fund. +he maximum pcnalty 

10 undel' ~ subdivision itt thil'ty/six thousand fi.¥e hundl'cd 
11 dollal's (e36,aOO). +he cOffiffiissioncl' ma:y l'cilucc -the 
12 pcnalty if -the rnsul'cl' dcmonstFatcs te -the commissioncl' 
13 ~ -the imposition ef -the pcnalty would constitutc tI: 

14 financial hal'dship te -the insul'cl'. 
15 1215.10. (a) Any insurer that fails to file a statement, 
16 report, or request for approval required by this article in 
17 a timely manner shall be subject to the late filing feeB set 
18 forth in Section 924. 
19 (b) Every director or officcr of an insurance holding 
20 company system who knowingly violates, participates in, 
21 or assents to, or who knowingly permits any of the officers 
22 or agents of the insurer to engage in transactions or make 
23 investments which have not been properly reported or 
24 submitted pursuant to Sections 1215.4 and 1215.5, or 
25 which violate this article, shall pay, in their individual 
26 capacity, a civil forfeiture of not more than fifty thousand 
27 dollars ($50,000) per violation, after notice and hearing 
28 before the commissioner. In determining thc amount of 
29 the civil forfeiture, the commissioner shall take into 
30 account the appropriateness of the forfeiture with 
31 respect to the gravity of the violation, the history of 
32 previous violations, and any other matters as justice may 
33 require. 
34 ( c) Whenever it appears to the commissioner that any 
35 insurer subject to this article or any director, officer,' 
36 employee, or agent thereof has engaged in any 
37 transaction or entered into a contract which is subject to 
38 Section 6 1215.5 and which would not have been 
39 approved had approval been requested, the 
40 commissioner may order the insurcr to cease and desist' 
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1 immediately any further activity under that transaction 
2 or contract. Mter notice and hearing the commissioner 
3 may also order the insurer to void any contracts and 
4 restore the status quo if this action is in the best interest 
5 of the policyholders, creditors, or the public. 
6 (d) Whenever it appears to the commissioner that any 
7 insurer or any director, officer, employee or agent 
8 thereof has committed a willful violation of this article, 
9 the commissioner may cause criminal proceedings to be 

10 instituted in the county in which the principal office of 
11 the insurer is located, or if such insurer has no such office 
12 in the state then by the Attorney General against such 
13 insurer or the responsible director, officer, employee, or 
14 agent thereof. Any insurer which willfully violates this 
15 article shall be fined not more than ten thousand dollars 
16 ($10,000). Any individual who willfully violates this 
17 article shall be fined not more than three thousand 
18 dollars ($3,000) or, if such willful violation involves the 
19 deliberate perpetration of a fraud upon the 
20 commissioner, imprisoned in the state prison, or both. 
21 (e) Any officcr, director, or employee of an insurance 
22 holding company system who willfully and knowingly 
23 subscribes to or makes or causes to be made any false 
24 statements or false reports or false filings with the intent 
25 to deceive the commissioner in the performance of his or 
26 her duties under this article, upon conviction thereof, 
27 5ha:H Be imprisoncd fe:p fffif meffl theft I I I I te 
28 I I I I yetH'S ffl" fineti (inSCl't Etfflount) dollal's, ffl" ~ 
29 shall be subject to imprisonment in the state prison, or a 
30 fine not to exceed $50,(}()(), or both imprisonment and 
31 fine. Any fines imposed shall be paid by the officer, 
32 director, or employee in his or her individual capacity. 

'33 8EG~ 
34 SEG. 7. Section 1215.16 is added to the Insurance 
35 Code, to read: 
36 1215.16. (a) If an order for liquidation or 
37 rehabilitation of a domestic insurer has been entered, the 
38 receiver appointed under that order shall have a right to 
39 recover on behalf of the insurer (1) from any parent 
40 corporation or holding company or person or affiliate 
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1 who otherwise controlled the insurer, the amount of' 
2 distributions other than distributions of shares of the' 
3 same class of stock paid by the insurer on its capital stock, 
4 or (2) any payment in the form of a bonus, termination 
5 settlement, or extraordinary lump sum salary adjustment, 
6 made by the insurer or its subsidiary to a director, officer, 
7 or employee, where the distribution or payment 
8 pursuant to (1) or (2) is made at any time during the one " 
9 year preceding the petition for liquidation, conservation, 

10 or rehabilitation, as the case may be, subject to the 
11 limitations of subdivisions (b), (c), and (d). & 

12 (b) No distribution shall be recoverable if the parent 
13 or affiliate shows that when paid the distribution was:' 
14 lawful and reasonable, and that the insurer did not know" 
15 and could not reasonably have known that the 
16 distribution might adversely affect the ability of the 
17 insurer to fulfill its contractual obligations. 
18 (c) Any person who was a parent corporation or 
19 holding company or a person who otherwise controlled 
20 the insurer or affiliate at the time the distributions were 
21 paid shall be liable up to the amount of distributions or 'i; 
22 payments under subdivision (a) that the person received.~;; 
23 Any person who otherwise controlled the insurer at the ;E. 

24 time the distributions were declared shall be liable up to 
25 the amount of distributions he or she would have 
26 received if they had been paid immediately. If two or 
27 more persons are liable with respect to the same 
28 distributions, they shall be jointly and severally liable. 
29 (d) The maximum amount recoverable under this 
30 section shall be the amount needed in excess of all other 
31 available assets of the impaired or insolvent insurer to pay 
32 the contractual obligations of the impaired or insolvent 
33 insurer and to reimburse any guaranty funds. 
34 (e) To the extent that any person liable under 
35 subdivision (c) is insolvent or otherwise fails to pay claims 
36 due from it pursuant to that subdivision, its parent 
37 corporation or holding company or person who otherwise· 
38 controlled it at the time the distribution was paid, shall be 
39 jointly and severally liable for any resulting deficiency in 
40 the amount recovered from the parent corporation or 
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1 holding company or person who otherwise controlled it. 
2 SEG~ 
3 SEG. 8. Article 4.8 (commencing with Section 1216) 
4 is added to Chapter 2 of Part 2 of Division 1 of the 
5 Insurance Code, to read": 
6 
7 
8 
9 

10 
11 
12 
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22 
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40 

Article 4.8. Business Transacted with Producer 
Controlled Insurer 

1216. This article may be cited as the Business 
Transacted with Producer Controlled Insurer Act. 

1216.1. As used in this article, the following terms 
have the following meanings: 

(a) "Accredited state" means a state in which the 
insurance department or regulatory agency having 
jurisdiction over the business of insurance has qualified as 
meeting the minimum financial regulatory standards 
promulgated and established from time to time by the 
National Association of Insurance Commissioners' 
(NAIC) Financial Regulation Standards and 
Accreditation Program. 

(b) "Control" or "controlled" has the meaning 
ascribed in Section 1215. 

(c) "Controlled insurer" means an admitted insurer 
which is controlled, directly or indirectly, by a producer. 

(d) "Controlling producer" means a producer who, 
directly or indirectly, controls an insurer. 

(e) "Admitted insurer" or "insurer" means any 
person, firm, association, or corporation admitted to 
transact any property or casualty insurance business in 
this state. The following are not to be construed to be 
insurers for the purposes of this article: 

(1) All risk retention groups as defined in the 
Superfund Amendments Reauthorization Act of 1986 
(P.L. 99-499), the Risk Retention Act (15 U.S.C. Sec. 3901 
et seq.), and the California Risk Retention Act of 1990 
(Chapter 1.5 (commencing with Section 125) of Part 1 of 
Division 1). . 

(2) All residual market pools and joint underwriting 
authorities or associations. 
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1 (3) All captive insurers. For the purposes of this 
2 article, captive insurers are either insurance companies 
3 which are owned by another organization and whose 
4 exclusive purpose is to insure risks of the parent 
5 organization and affiliated companies, or in the case of 
6 groups and associations, insurance organizations which 
7 are owned by the insureds and whose exclusive purpose 
8 is to insure risks of member organizations and group or 
9 association members and their affiliates. 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

~ "P:roducef" means ftft insUftH'lCe bfokef 
(f) "Producer" means a fire and casualty~licensee or 

licensees or brokers or any other person, firm, association, 
or corporation, when, for any compensation, commission, 
or other thing of value, the person, firm, association, or 
corporation acts or aids in any manner in soliciting, 
negotiating or procuring the making of any insurance 
contract on behalf of an insured other than the person, 
firm, association, or corporation. ;;i' 

1216.2. This article shall apply to insurers as definedin\ 
subdivision (e) of Section 1216.1, either domiciled in this; 
state or domiciled in a state that is not an accredited state:;: 
which has in effect a substantially similar law. AIr:: 
provisions of Article 4.7 (commencing with Section 1215) 
of Chapter 2 of Part 2 of Division 1, to the extent that this 
article does not confer greater authority upon the 
commissioner or impose more restrictive requirements'. 
upon any person, shall continue to apply to all parties 
within insurance holding company systems which are'~ 
subject both to Article 4.7 and to this article. 

1216.3. (a) (1) The provisions of this section 
apply if, in any calendar year, the aggregate amount 
gross written premium of business placed with· 
controlled insurer by a controlling producer is equal to _";'l1Ill'_' 

greater than 5 percent of the admitted assets of 
controlled insurer, as reported in the controlled ins 
quarterly statement filed as of September 30 of the 
year. 

(2) Notwithstanding paragraph (1) of subdivision ( 
the provisions of this section shall not apply if: 

(A) The controlling producer both (i) 
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1 insurance only with the controlled insurer, or only with 
2 the controlled insurer and a member or members of the 
3 controlled insurer's holding company system, or the 
4 controlled insurer's parent, affiliate, or subsidiary and 
5 receives no compensation based upon the amount of 
6 premiums written in connection with that insurance; and 
7 (ii) accepts insurance placements only from nonaffiliated 
8 subproducers, and not directly from insureds. 
9 (B) The controlled insurer, except for insurance 

10 business written through a residual market facility such 
11 as the California Automobile Assigned Risk Plan, accepts 
12 insurance business only from a controlling producer, a 
13 producer controlled by the controlled insurer, or a 
14 producer that is a subsidiary of the controlled insurer. 
15 (b) A controlled insurer shall not accept business from 
16 a controlling producer and a controlling producer shall 
17 not place business with a controlled insurer unless there 
18 is a written contract between the controlling producer 
19 and the insurer specifying the responsibilities of each 
20 party, and the contract has been approved by the board 
21 of directors of the insurer and contains the following 
22 minimum provisions: 
23 (1) The controlled insurer may terminate the contract 
24 for cause upon written notice to the controlling producer. 
25 The controlled insurer shall suspend the authority of the 
26 controlling producer to write business during the 
27 pendency of any di~pute regarding the cause for the 
28 termination. 
29 (2) The controlling producer shall render accounts to 
30 the controlled insurer detailing all material transactions, 
31 including information necessary to support all 
32 commissions, charges, and other fees received by, or 
33 owing to, the controlling producer. 
34 (3) The controlling producer shall remit all funds due 
35 under the terms of the contract to the controlled insurer 
36 on at least a monthly basis. The due date shall be fixed so 
37 that premiums or installments of premiums collected 
38 shall be remitted no later than 90 days after the effective 
39 date of any policy placed with the controlled insurer 
40 under this contract. 
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1 (4) All funds collected for the controlled insurer's 
2 account shall be held by the controlling producer in a 
3 fiduciary capacity, in one or more appropriately 
4 identified bank accounts in banks that are members of 
5 the Federal Reserve System, in accordance with the 
6 provisions of the insurance law as applicable. However, 
7 funds of a controlling producer not required to be· 
8 licensed in this state shall be maintained in compliance 
9 with the requirements of the controlling producer's 

10 domiciliary jurisdiction. 
11 (5) The controlling producer shall maintain separately, 
12 identifiable records of business written for the controlled· 
13 insurer. 
14 (6) The contract shall not be assigned in whole or in 
15 part by the controlling producer. 
16 (7) The controlled insurer shall provide the.' 
17 controlling producer with its underwriting standards, :~~ 
18 rules and procedures, manuals setting forth the rates to~" 
19 be charged, and the conditions for the acceptance orf~ 
20 rejection of risks. The controlling producer shall adhere .. ~ 
21 to the standards, rules, procedures, rates, and conditions .. ~ 
22 The standards, rules, procedures, rates, and conditionsi: 
23 shall be the same as those applicable to comparable'~ 
24 business placed with the controlled insurer by a producer 
25 other than the controlling producer. 
26 (8) The rates and terms of the controlling producer's 
27 commissions, charges or other fees, and the purposes for 
28 those charges or fees. The rates of the commissions, 
29 charges, and other fees shall be no greater than those 
30 applicable to comparable business placed with the 
31 controlled insurer by producers other than 
32 producers. For purposes of this paragraph and 
33 (7), examples of "comparable business" 
34 same lines of insurance, same kinds of insurance, 
35 kinds of risks, similar policy limits, and similar quality 
36 business. 
37 (9) If the contract provides that the 
38 producer, on insurance business placed with the 
39 is to be compensated contingent upon the . 
40 profits on that business, then this compensation shall 
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1 be determined and paid until at least five years after the 
2 premiums on liability insurance are earned and at least 
3 one year after the premiums are earned on any other 
4 insurance. In no event shall the commissions be paid until 
5 the adequacy of the controlled insurer's reserves on 
6 remaining claims has been independently verified 
7 pursuant ·to paragraph (1) of subdivision (d). 
8 (10) A limit on the controlling producer's writings in 
9 relation to the controlled insurer's surplus and total 

10 writings. The insurer may establish a different limit for 
11 each line or sub line of business. The controlled insurer 
12 shall notify the controlling producer when the applicable 
13 limit is approached and shall not accept business from the 
14 controlling producer if the limit is reached. The 
15 controlling producer shall not place business with the 
16 controlled insurer if it has been notified by the controlled 
17 insurer that the limit has been reached. 
18 (11) The controlling producer may negotiate but shall 
19 not bind reinsurance on behalf of the controlled insurer· 
20 on business the controlling producer places with the 
21 controlled insurer, except that the controlling producer 
22 may bind facultative reinsurance contracts pursuant to 
23 obligatory facultative agreements if the contract with the 
24 controlled insurer contains underwriting guidelines 
25 including, for both reinsurance assumed and ceded, a list 
26 of reinsurers with which those automatic agreements are 
27 in effect, the coverages and amounts or percentages that 
28 may be reinsured and commission schedules. 
29 (c) Every controlled insurer shall have an audit 
30 committee of the board of directors composed of 
31 independent directors. The audit committee shall 
32 annually meet with management, the insurer's 
33 independent certified public accountants, and an· 
34 independent casualty actuary, or other independent loss 
35 reserve specialist acceptable to the commissioner, to 
36 review the adequacy of the insurer's loss reserves. 
37 (d) (1) In addition to any other required loss reserve 
38 certification, the controlled insurer shall annually, on 
39 April 1 of each year, file with the commissioner an 
40 opinion of an independent casualty actuary, or other 
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1 independent loss. reserve specialist, acceptable to the. 
2 commissioner, reporting loss ratios for each line of 
3 business written and attesting to the adequacy of loss 
4 reserves established for losses incurred and outstanding 
5 as of yearend, including incurred but not reported losses, . 
6 on business placed by the producer. 
7 (2) The controlled insurer shall annually report to the 
8 commissioner the amount of commissions paid to the 
9 producer, the percentage the amount represents of the 

10 net premiums written and comparable amounts and 
11 percentages paid to noncontrolling producers for 
12 placements of the same kinds of insurance. .. 
13 1216.4. The controlling producer shall, prior to the 
14 effective date of the policy, deliver written notice to the 
15 prospective insured disclosing the relationship between 
16 the producer and the controlled insurer; except that, if 
17 the business is placed through a subproducer who is not 
18 a controlling producer, the controlling producer shall 
19 retain in its records a signed commitment from the 
20 subproducer that the subproducer is aware of the 
21 relationship between the insurer and the producer and 
22 that the subproducer has or will notify the insured of the 
23 relationship between the controlling producer and the 
24 controlled insurer. 
25 1216.5. (a) (1) If the commissioner believes that the 
26 controlling producer or any other person has not 
27 materially complied with this article, or any regulation or 
28 order issued or promulgated pursuant to this article, and 
29 after notice and an opportunity to be heard, the 
30 commissioner may order the controlling producer to 
31 cease placing business with the controlled insurer. 
32 (2) If the commissioner finds that because of any 
33 material noncompliance that the controlled insurer or 
34 any policyholder thereof has suffered any loss or damage, 
35 the commissioner may bring a civil action or intervene in 
36 an action brought by or on behalf of the insurer or 
37 policyholder for recovery of compensatory damages for . 
38 the benefit of the insurer or policyholder or other 
39 appropriate relief.i 
40 (3) Nothing in paragraph (1) shall be construed to 
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1 limit any authority granted to the commissioner by any 
2 other provision of law to issue orders or take actions prior 
3 to the holding of a hearing. 
4 (b) If an order for liquidation or rehabilitation of the 
5 controlled insurer has been entered pursuant to Article 
6 14 (commencing with Section 1010) of Chapter 1 of Part 
7 2 of Division 1, and the receiver appointed under that 
8 order believes that the controlling producer or any other 
9 person has not materially complied with this article, or 

10 any regulation or order issued or promulgated pursuant 
11 to this article, and the insurer suffered any loss or damage 
12 therefrom, the receiver may maintain a civil action for 
13 recovery of damages or other appropriate sanctions for 
14 the benefit of the insurer. 
15 (c) Nothing contained in this section shall affect the 
16 right of the commissioner to impose any other penalties 
17 authorized by any other provision of law. 
18 (d) Nothing contained in this section is intended to or 
19 shall in any manner limit or diminish the rights of 
20 policyholders, claimants, creditors, or other third parties. 
21 1216.6. Controlled insurers and controlling producers 
22 who are not in compliance with Section 1216.3 of this act 
23 on its effective date shall have 60 days to do so and shall 
24 comply with Section 1216.4 beginning with all policies 
25 written or renewed on or after March 1, 1993. 
26 £EG: €h 
27 SEC. 9. No reimbursement is required by this act 
28 pursuant to Section 6 of Article XIII B of the California 
29 Constitution because the only costs which may be 
30 incurred by a local agency or school district will be 
31 incurred because this act creates a new crime or 
32 infraction, changes the definition of a crime or infraction, 
33 changes the penalty for a crime or infraction, or 
34 eliminates a crime or infraction. Notwithstanding Section 
35 17580 of the Government Code, unless otherwise 
36 specified in this act, the provisions of this act shall become 
37 operative on the same date that the act takes effect 
38 pursuant to the California Constitution. 

o 
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AMENDED IN SENATE APRIL 21,1992 

AMENDED IN SENATE APRIL 6,1992 

SENATE BILL No. 1666 

Introduced by Senator Johnston 

February 20, 1992 

An act to amend Sections 900.2, 923, 1215.5 and 1215.10 of, 
to add Section 1215.16 to, and to add Article 4.1 (commencing 
with Section 739) and Article 10.3 (commencing with Section 
928) to Chapter 1, and Article 4.8 (commencing with Section 

.' 1216) to Chapter 2 of, Part 2 of Division 1 of, the Insurance 
~' Code, relating to insurance and making an appropriation 
. therefor. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1666, as amended, Johnston. Insurance. 
Existing law grants authority to the Insurance 

Commissioner to examine, as specified, the business and 
affairs of insurers including, prior to issuing to a domestic 
insurer, a certificate of authority, and in certain 
circumstances, whenever any foreign insurer applies for 
admission to conduct business in this state. 

This bill would grant the commissioner additional and 
broader authority, as specified, to examine the activities, 
operations, financial condition, and affairs of all persons 
transacting the business of insurance in this state or otherwise 
SUbject to the jurisdiction of the 'commissioner, including 
. requiring the commissioner to conduct an examination of 
i every insurer admitted_in this state not less frequently than 
once every 5 years. 

Existing law requires all insurers doing business in this state 
file with the Insurance Commissioner, an annual statement 
its condition, as specified, and to have an annual audit by 
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an independent certified public accountant, as specified. 
This bill would require the audit to be conducted and the 

audit report filed in conformity with specified instructions 
adopted by the National Association of Insurance 
Commissioners (NAIC) and would make related changes. 

This bill would require that insurers filing the annual 
statement use the annual statement blanks and instructions 
adopted by the NAIC, as specified. 

This bill would pro,:"ide that an insurer admitted to write 
one or more of specified classes of insurance shall not 
undertake any single risk or accept reinsurance on any single 
risk when its liability in excess of the amount J:8insured by 
authorized reinsurance exceeds lO% of its capital and surplus, 
as specified. 5; 

Existing law authorizes domestic insurers to organize and" 
control, as specified, affiliates or subsidiaries including 
investing in stock or other securities of the subsidiary, as 
specified. Existing law requires that material transactions by 
registered insurers and their affiliates be reported to thf( 
commissioner and meet specified standards including the~ 
requirement that an insurer's surplus as regards t~;' 
policyholders following any dividends or distributions t6\ 
shareholder affiliates, be reasonable in relation to the insurer'~! 
outstanding liabilities and financial needs. Existing law1 
prohibits insurers from paying any extraordinary dividend ot 
distribution, as defined, to its stockholders without 
notification to, and opportunity by the commissioner to 
disapprove, the dividend or distribution. Existing law also 
provides for criminal penalties for violation of 
provisions. 

This bill would revise the definition of 
dividend or distribution for purposes of these provisions 
would increase the authority of the commissioner to 
civil actions and impose civil fines, as specified, 
insurers or their affiliates who violate these provisions. 
bill would also make it a crime punishable by 
or fine, or both as specified, for any officer, director, 
employee of an insurance holding company system 
willfully and knowingly make materially false statement~ 
reports, or filings to the commissioner. By creating a 
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crime, this bill would impose a state-mandated local program. 
The bill would impose specified late filing fees upon insurers 
subject to the insurance holding company regulatory act, 
thereby making an appropriation, since these fees would be 
deposited into the continuously appropriated Insurance 

. Fund. 
This bill would provide that in case of liquidation or 

rehabilitation of an insurer, the appointed receiver shall have 
. a right to recover distributions and payments on behalf of the 

insurer, as specified. 
This bill would also enact provisions, as specified, regulating 

the transaction of business between controlled insurers, as 
defined, and controlled producers, as defined, including, 
among others, requiring a written contract containing' 
specified provisions. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
by the state. Statutory provisions establish procedures for 
making that reimbursement. 

This bill would provide that no reimbursement is required 
by this act for a specified reason. 

Vote: majority. Appropriation: yes. Fiscal committee: yes. 
State-mandated local program: yes. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 

The people of the State of California do enact as follows: 

SECTION 1. Article 4.1 (commencing with Section 
739) is added to Chapter 1 of Part 2 of Division 1 of the 
Insurance Code, to read: 

Article 4.1. Additional Examination Authority 

739. The Legislature declares that the purpose of this 
article is to enhance the examination authority of the 
Insurance Commissioner and to provide an effective and 
efficient system for examining the activities, operations, 
financial condition, and affairs of all persons transacting 
the business of insurance in this state and all persons 
otherwise subject to the jurisdiction of the Insurance 
Commissioner. This article is intended to enable the 
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1 Insurance Commissioner to adopt a flexible system of 
2 examinations and to direct resources as may be deemed 
3 appropriate and necessary for the administration of the .' 
4 insurance and insurance-related laws of this state.' 
5 Nothing in this article shall be interpreted or construed 
6 to limit, restrict, or in any way diminish any other 
7 provision of this code or any other laws of this state 
8 relating to the examination of insurers or other persons' 
9 subject to the jurisdiction of the Department of 

10 Insurance or the Insurance Commissioner. 
11 739.1. As used in this article, the following"terms have 
12 the following meanings: . 
13 (a) "Company" means any person engaging in, or 
14 proposing or attempting to engage in, any transaction or 
15 kind of insurance or surety business and any person or 
16 group of persons who may otherwise be subject to the 
17 administrative, regulatory, or taxing authority of the 
18 f"\r'\~rn;CC;("\'nA'" .}-commi~~A~AA~A . 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

(b) "Department" means the Department 
Insurance of this state. i, 

(c) "Examiner" means any individual or firm~; 
authorized by the commlSSlOner to conduct an~t 
examination under this article or Article 4. 

(d) "Person" means any person, association,';' 
organization, business trust, partnership or corporation/ 
or any affiliate thereof. 

739.2. (a) The commissioner or any of his or her~ 
examiners may conduct an examination under this . 
of any company as often as the commissioner in his or 
sole discretion deems appropriate but shall, at 
minimum, conduct an examination of every 
admitted in this state not less frequently than once 
five years. In scheduling and determining the 
scope, and frequency of the examinations, 

35 commissioner shall consider the results of 
36 statement analyses and ratios, changes in managt::IlH::::U 
37 ownership, actuarial opinions, reports of 
38 certified public accountants, and other criteria as 
39 forth in the Examiner's Handbook adopted by 
40 National Association of Insurance Commissioners 
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are in effect when the commissioner exercises discretion 
under this section. 

(b) For purposes of completing an examination of any 
company under this article, the commissioner may 
examine or investigate any person, or the business of any 
person, insofar as the examination or investigation is, in 
the sole discretion of the commissioner, necessary or 
material to the examination of the company. 

(c) In lieu of an examination under this article of any 
foreign or alien insurer admitted in this state, the 
commissioner may accept an examination report on the 
company as prepared by the insurance department of the 
company's state of domicile or port-of-entry state until 
January 1, 1994. Thereafter, these reports may only be 
accepted if (1) the insurance department was at the time 
of the examination accredited under the National 
Association of Insurance Commissioner's Financial 
Regulation Standards and Accreditation Program, or (2) 
the examination is performed under the supervision of an 
accredited insurance department or with the 
participation of one or more examiners who are 
employed by an accredited state insurance department 
and who, after a review of the examination work papers 
and report, state under oath that the examination was 
performed in a manner consistent with the standards and 
procedures required by their insurance department. 

739.3. (a) Upon determining that an examination 
should be conducted, the commlSSlOner or the 
commissioner's designee shall appoint one or more 
examiners to perform the examination and instruct them 
as to the scope of the examination. In conducting the 
eXamination, the examiner shall observe those guidelines 
and procedures set forth in the Examiner's Handbook 
adopted by the National Association of Insurance 
Commissioners. The commissioner may also employ 
other guidelines or procedures which the commissioner 
may deem appropriate. 

(b) Every company or person from whom information 
is sought, and its officers, directors, employees, and 
agents, shall provide to the examiners appointed 
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1 pursuant to subdivision (a), timely, convenient, and free' 
2 access at all reasonable hours at its offices to all books, 
3 records, accounts, papers, documents, and any or all 
4 computer or other recordings relating to the property, 
5 assets, business, and affairs of the company being 
6 examined. The officers, directors, employees, and agents 
7 of the company or person shall assist the examiners and 
8 aid in the examination so far as it is in their power to do 
9 so.' The refusal of any company, by its officers, directors, 

10 employees, or agents, to submit to this examination or to 
11 comply with any reasonable written request of the. 
12 examiners shall be grounds for suspension or refusal of, or . 
13 nonrenewal of, any license or certificate of authority held 
14 by the company to engage in an insurance or other .. 
15 business subject to the department's or the .. 
16 comnusslOner's jurisdiction. Any proceedings for 
17 suspension, revocation, or refusal of any license or, 
18 certificate of authority based on violations of this section . 
19 shall be conducted pursuant to Section 1065.2.:: 
20 ( c) The commissioner or any of his or her examiners :. 
21 shall have the power to issue subpoenas, to administer .: 
22 oaths, and to examine under oath any person as to any . 
23 matter pertinent to the examination. Upon the failure or 
24 refusal of any person to obey a subpoena, the 
25 commissioner may petition a court of competent 
26 jurisdiction, and upon proper showing, the court may 
27 enter an order compelling the witness to appear and .' 
28 testify or produce documentary evidence. In addition to ..... 
29 the enforcement authority granted to the commissioner r 
30 by this section, failure to obey the court order shall be .' 
31 punishable as contempt of court. 
32 ( d) When making an examination under this 
33 the commissioner may retain attorneys, 
34 independent actuaries, independent certified 
35 accountants, or other professionals and specialists 
36 examiners, or any of the employees of the department 
37 assigned by the commissioner to carry out the 
38 of this article, the cost of which shall be borne by 
39 company that is the subject of the examination. 
40 ( e) Nothing contained in this article shall be /V, .... "h-1 

fJ1 
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1 to limit the commissioner's authority to terminate or 
2 suspend any examination in order to pursue other legal 
3 or regulatory action pursuant to the insurance laws of this 
4 state. Findings of fact and conclusions made pursuant to 
5 any examination shall be prima facie evidence in any 
6 legal or regulatory action. 
7 (f) Nothing contained in this article shall be construed 
8 to limit the commissioner's authority to use and, if 
9 appropriate, to make public, any final or preliminary 

10 examination report, any examiner or company 
11 workpapers or other documents, or any other 
12 information discovered or developed during the course 
13 of any examination in the furtherance of any legal or 
14 regulatory action which the commissioner may, in his or 
15 her sole discretion, deem appropriate. 
16 739.4. (a) All examination reports shall be comprised 
17 of only facts appearing upon the books, records, or other 
18 documents of the company, its agents or other persons 
19 examined, or as ascertained from the testimony. of its 
20 officers or agents or other persons examined concerning 
21 its affairs, and those conclusions and recommendations 
22 which the examiners find to be reasonably warranted 
23 from the facts. 
24 (b) No later than 60 days following completion of the 
25 examination, the examiner in charge shall file with the 
26 department a verified written report of the examination 
27 under oath. Upon receipt of the verified report, the 
28 department shall transmit the report to the company 
29 examined, together with a notice that the company has 
30 30 days to make a written submission or rebuttal with 
31 respect to any matters contained in the examination 
32 report. 
33 ( c) Within 30 days of the end of the period allowed for 
34 the receipt of written submissions or rebuttals, the 
35 commissioner shall fully consider and review the report, 
36 together with any written submissions or rebuttals and 
37 any relevant portions of the examiner's workpapers and 
38 enter an order which does one of the following: 
39 (1) Adopts the examination report as filed or with 
40 modifications or corrections. If the examination report 
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1 reveals that the company is operating in violation of any 
2 law, regulation, or prior order of the commissioner, the. 
3 commissioner may order the company to take any action 
4 the commissioner considers necessary and appropriate to . 
5 rectify the violation. 
6 (2) Rejects the examination report with directions to 
7 the examiners to reopen the examination for purposes of 
8 obtaining additional data, documentation, or 
9 information, and refiling pursuant to subdivision (b). 

10 (3) Calls for an investigatory hearing with no less than 
11 20 days' notice to the company for purposes of obtaining 
12 additional documentation, data, information, and 
13 testimony. 
14 (d) (1) Any order entered pursuant to paragraph (1) 
15 of subdivision (c) shall be accompanied by findings and 
16 conclusions resulting from the commissioner's 
17 consideration and review of the examination report, 
18 relevant examiner work papers, and any written 
19 submissions or rebuttals. This order shall be considered a 
20 final administrative decision and shall be served upon the 
21 company by certified mail, together with a copy of the 
22 adopted examination report. Within 30 days of the 
23 issuance of the adopted report, the company shall file 
24 affidavits executed by each of its directors stating under 
25 oath that they have received a copy of the adopted report 
26 and related orders. 
27 (2) (A) Any hearing conducted by the commissioner 
28 or his or her authorized representative pursuant to 
29 paragraph (3) of subdivision (c), shall be conducted as a 
30 nonadversarial confidential investigatory proceeding as 
31 necessary for the resolution of any inconsistencies, 
32 discrepancies, or disputed issues apparent upon the face 
33 of the filed examination report or raised by, or as a result 
34 of, the commissioner's review of relevant workpapers or 
35 by the written submission or rebuttal of the company 
36 Within 20 days of the conclusion of this hearing, the 
37 commissioner shall enter an order pursuant to paragraph 
38 (1) of subdivision (c). 
39 (B) The commissioner shall not appoint an CAdU.ll1.u:a 

40 as an authorized representative to conduct the 
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1 The hearing shall proceed expeditiously with discovery 
2 by the company limited to the examiner's workpapers 
3 which tend to substantiate any assertions set forth in any 
4 written submission or rebuttal. The commissioner or his 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

or her representative may issue subpoenas for the 
attendance of any witnesses or the production of any 
documents deemed relevant to the investigation 
whether under the control of the department, the 
company, or other persons. The documents produced 
shall be included in the record and testimony taken by 
the commissioner or his or her representative shall be 
under oath and her preserved for the record. 

Nothing contained in this section shall require the 
department to disclose any information or records which 
would indicate or show the existence or content of any 
investigation or activity of a criminal justice agency. 

(C) The hearing shall proceed with the commissioner 
or his or her representative posing questions to the 
persons subpoenaed. Thereafter the company and the 
department may present testimony relevant to the 
investigation. Cross-examination shall be conducted only 
by the commissioner or his or her representative. The 
company and the department shall be permitted to make 
closing statements and may be represented by counsel of 
their choice. 

(e) (1) Upon the adoption of the examination report 
pursuant to paragraph (1) of subdivision (c), the 
commissioner shall continue to hold the content of the 
examination report as private and confidential 
information for a period of 30 days except to the extent 
provided in subdivision (b) . Thereafter, the 
commissioner may release the report for public 
inspection if no court of competent jurisdiction has 
stayed its publication. 

(2) Nothing contained in this code shall prevent or be 
construed as prohibiting the commissioner from 
disclosing the content of an examination report, 
preliminary examination report or results, or any matter 
relating thereto, to the insurance department of this or 
any other state or country, or to law enforcement officials 
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1 of this or any other state or agency of the federal 
2 government at any time, provided the agency or office 
3 receiving the report or matters relating thereto agrees in 
4 writing to hold it confidential and in a manner consistent 
5 with this article. 
6 (3) In the event the commissioner determines that· 
7 regulatory action is appropriate as a result of any 
8 examination, he or she may initiate any proceedings or 
9 actions as provided by law. 

10 (f) All working papers, recorded information, 
11 documents, and copies thereof produced by, obtained by, 
12 or disclosed to the commissioner or any other person in 
13 the course of an examination made pursuant to this 
14 article shall be given confidential treatment and are not 
15 subject to subpoena and shall not be made public by the 
16 commissioner or any other person, except to the extent 
17 provided in subdivision (e). Access may also be granted 
18 to the National Association of Insurance Commissioners. 
19 These parties must agree in writing prior to receiving the' 
20 information to provide to it the same confidential 
21 treatment as required by this section, unless the prior 
22 written consent of the company to which it pertains has 
23 been obtained. 
24 739.5. (a) No examiner may be appointed by the 
25 commissioner if the examiner, either directly or 
26 indirectly, has a conflict of interest or is affiliated with the 
27 management of, or owns a pecuniary interest in, any 
28 person subject to examination pursuant to this article. 
29 (b) This section shall not be construed to 
30 automatically preclude an examiner from being: 
31 (1) A policyholder or claimant under an insurance 
32 policy. 
33 (2) A grantor of a mortgage or similar instrument on 
34 the examiner's residence to a regulated entity if done 
35 under customary terms and in the ordinary course of 
36 business. 
37 (3) An investment owner in shares of regulated 
38 diversified investment companies. 
39 (4) A settlor or beneficiary of a blind trust into which 
40 any otherwise impermissible holdings have been placed .. 
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1 ( c) Notwithstanding the requirements of this section, 
2 the commissioner may retain from time to time, on an 
3 individual basis, qualified actuaries, certified public 
4 accountants, or other similar individuals who are 
5 independently practicing their professions, even though 
6 these persons may, from time to time, be similarly 
7 employed or retained by persons subject to examination 
8 under this article. 
9 739.6. The expenses for any examination conducted 

10 pursuant to this article shall be charged as provided by 
11 Section 736. 
12 739.7. (a) No cause .of action shall arise nor shall any 
13 liability be imposed against the commissioner, the 
14 commissioner's authorized representatives, or any 
15 examiner appointed by the commissioner for any 
16 statements made or conduct performed in good faith 
17 while carrying out the provisions of this article. 
18 (b) No cause of action shall arise, nor shall any liability 
19 be imposed against any person for the act of 
20 communicating or delivering information or data to the 
21 comrrusSlOner or the commissioner's authorized 
22 representative or'- examiner pursuant to an examination 
23 made under this article, if the act of communication or 
24 delivery was performed in good faith and without 
25 fraudulent intent or the intent to deceive. 
26 (c) This section shall not abrogate or. modify in any 
27 way any common law or statutory privilege or immunity 
28 previously enjoyed by any person identified in 
29 subdivision (a). 
30 (d) A person identified in subdivision (a) shall be 
31 entitled to an award of attorney's fees and costs if he or 
32 she is the prevailing party in a civil cause of action for 
33 libel, slander, or any other relevant tort arising out of 
34 activities engaged in while carrying out the provisions of 
35 this article and the party bringing the action was not 
36 substantially justified in doing so. For purposes of this 
37 section, a proceeding is substantially justified if it had a 
38 reasonable basis in law or fact at the time that it was 
39 initiated. 
40 SEC. 2. Section 900.2 of the Insurance Code is 
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amended to read: 
900.2. (a) All insurers doing business in this state shall" 

have an annual audit by an independent certified public ~j.:, 
accountant. The audit shall be conducted and the auditl 
report filed in conformity with the Annual Audited::' 
Financial Reports instructions contained in the annual? 
statement instructions as adopted from time to time by 
the National Association of Insurance COmmissioners. 

(b) The commissioner may grant a 30-day extension of'i. 
the filing date upon a showing by the insurer and itS~ 
independent certified public accountant of the reasons> 
for requesting that extension and the deterrqination by> 
the commissioner of substantial cause for an extension.:j~ 
The request for an extension shall be submitted in writing} 
not less than 20 days prior to the due date in sufficient,; 
detail to permit the commissioner to make an informed~r 
decision on the requested extension. 

(c) The commissioner may promulgate regulations to
further the purposes of this section. 

SEC. 3. Section 923 of the Insurance Code is a.J.UCJ.lUCU~ 
to read: 

923. The commissioner shall require every 
which is required to file an annual statement to use 
annual statement blanks and instructions 
adopted by the National Association of Insurance"11 
Commissioners. The statements shall be completed in' ", 
conformity with the Accounting Practices and 
Procedures Manual adopted by the National Association 
of Insurance Commissioners. The commissioner may 
make changes from time to time in the form of the 
statements and reports as seem to him or her best 
adapted to elicit from the insurers a true exhibit of their 
condition. The commissioner shall notify each insurer of 
any changes to the National Association of 
Commissioners' annual statement blanks which the 
commissioner has determined pursuant to this section to 
be appropriate. 
, SEC. 4. Article 10.3 (commencing with Section 928) 
is added to Chapter 1 of Part 2 of Division 1 of the 
Insurance Code, to read: 

1 
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Article 10.3. Single Risk Limitation 

928. (a) An insurer admitted to write one or more 
classes of insurance specified in subdivision (b) shall not 
undertake any single risk or accept reinsurance on any 
single risk when its liability thereon in excess of the 
amount reinsured by authorized reinsurance exceeds 10 
percent of its capital and surplus as shown by its last 
statement on file in the office of the commissioner. 

, (b) This section shall apply to insurers admitted to 
transact any class or classes of insurance specified in 
Chapter 1 (commencing with Section 100) of Part 1 of 
Division 1, except: 

(1) Life, as defined in Section 101. 
(2) Title, as defined in Section 104. 
(3) Surety, as defined in Section 105. 
(4) Mortgage Guaranty, as defined in Section 119. 
(5) Financial Guaranty, as defined in Section 124. 
SEC. 5. Section 1215.5 of the Insurance Code is 

amended to read: 
1215.5. (a) Material transactions by registered 

insurers with their affiliates shall be subject to each of the 
following standards: 

( 1 ) The terms shall be fair and reasonable. 
(2) The books, accounts, and records of each party 

shall be so maintained as to clearly and accurately 
disclose the precise nature and details of the transactions. 

(3) The insurer's surplus as regards policyholders 
following any dividends or distributions to shareholder 
affiliates shall be reasonable in relation to the insurer's 
outstanding liabilities and adequate to its financial needs. 

(b) For purposes of this article, in determining 
whether an insurer's surplus as regards policyholders is 
reasonable in relation to the insurer's outstanding 
liabilities and adequate to its financial needs, the 
following factors, among others, shall be considered: 

(1) The size of the insurer as measured by its assets, 
capital and surplus, reserves, premium writings, 
insurance in force, and other appropriate criteria. 
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(2) The extent to which the insurer's business is, 
diversified among the several lines of insurance. 

(3) The number and size of risks insured in each line' 
of business. 

(4) The extent of the geographical dispersion of the 
insurer's insured risks. 

(5) The nature and extent of the insurer's reinsurance' 
program. 

(6) The quality; diversification, and liquidity of the; 
insurer's investment portfolio. ' 

(7) The recent past and projected future trend in the' 
size of the insurer's surplus as regards policynolders. ' 

(8) The surplus as regards policyholders maintained" 
by other, comparable insurers. ";' 

(9) The adequacy of the insurer's reserves. H· 
(10) The quality and liquidity of investments inc 

subsidiaries made pursuant to Section 1215.1. The:: 
commissioner may treat these investment as a disallowedil 
asset for purposes of determining the adequacy of surpluii 
as regards policyholders whenever in his or her judgment~: 
the investment so warrants. 3z, 

-tet Ne insurer subject ffi fCgistration UI'l:der Section:i' 
HH8.~ tffia.Y ~ 8:ft;' extraordinary diyidend eF ffi8:lte 8:ftf~~; 
etftei. extraordinary distribution ffi its stockholders Ufttil i 
3@ ~ afEep ~ commissioner ft£tS received notice ef.tfte) 
declaration thereof ana h:as net within: th:is period' 
disapproved ~ payment, eF ~ commissioner shftl± hS:¥e ' 
approved ~ payment vlithin: ~ ;jg/day period. ;,~ 

Fer pUrposes ef ifl:ffi section, 8:ft eXHaordm:ary divideft€l~ 
er distribution is 8:ft;' dividend eF distribution which,'~ 
together w#h etftei. dividends eF distributions -, 
vlithin ~ preceding 1:£ moftths, exceeds ~ ~ 
W perceftt ef ~ insurer's eomp8:fty's sUf'13lus ftS reg8:Fds 
policyholders ftS ef ~ &±sf eay ef December 
preceding, eF ~ ~ ~ gatn fFe.m operatiofts ef 
insurer company, if ~ inSurer is tI: life insuref' eF ~ net 
income, if ~ insuf'ef' is net tI: life insurer, fer .tfte 
lWrnoftth period ending ~ &±sf eay ef December 
preceding. , 

Notvrithsttmdinl! 8:ft;' etftep provision ef law; 8:ft m.sUf'ef 
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me:y declare 8:ft extraordm.ary dividend eF distFibution 
which is coftditional ~ ~ commissiofteF'S approyal 
thereof, e:n4 th:is declaFation sftatl COnfeF He Figftts ~ 
stockholders Ufttti: -the coHlID:issioner htts approved -the 
paymeftt ef -the diyidend eF distributiOft eF Ufttti: -the 
commissioner htts net disapprwted -the paymeftt 7.vithin 
-the agJday pef'iod refened in th:is subdivision. 

SEC. 6. Section 1215.10 of the Insurance Code is 
amended to read: 

1215.10. (a) Any insurer that fails to file a statement, 
report, or request for approval required by this article in 
a timely manner shall be subject to the late filing fees set 
forth in Section 924. 

(b) Every director or officer of an insurance holding 
company system who knowingly violates, participates in, 
or assents to, or who knowingly permits any of the officers 
or agents of the insurer to engage in transactions or make 
investments which have not been properly reported or 
submitted pursuant to Sections 1215.4 and 1215.5, or 
which violate this article, shall pay, in their individual 
capacity, a civil forfeiture of not more than fifty thousand 
dollars ($50,000) per violation, after notice and hearing 
before the commissioner. In determining the amount of 
the civil forfeiture, the commissioner shall take into 
account the appropriateness of the forfeiture with 
respect to the gravity of the violation, the history of 
previous violations, and any other matters as justice may 
require. 

(c) Whenever it appears to the commissioner that any 
insurer subject to this article or any director, officer, 
employee, or agent thereof has engaged in any 
transaction or entered into a contract which is subject to 
Section 1215.5 and which would not have been approved 
had approval been requested, the commissioner may 
order the insurer to cease and desist immediately any 
further activity under that transaction or contract. Mter 
notice and hearing the commissioner may also order the 
insurer to void any contracts and restore the status quo 
if this action is in the best interest of the policyholders, 
creditors, or the public. 
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1 (d) Whenever it appears to the commissioner that any 
2 insurer or any director, officer, employee or agent 
3 thereof has committed a willful violation of this article , 
4 the commissioner may cause criminal proceedings to be 
5 instituted in the county in which the principal office of 
6 the insurer is located, or if such insurer has no such office 
7 in the state then by the Attorney General against such 
8 insurer or the responsible director, officer, employee, or 
9 agent thereof. Any insurer which willfully violates this 

10 article shall be fined not more than ten thousand dollars 
11 ($10,000). Any individual who. willfully ~iolates this 
12 article shall be fined not more than three thousand" 
13 dollars ($3,000) or, if such willful violation involves the' 
14 deliberate perpetration of a fraud upon the 
15 commissioner, imprisoned in the state prison, or both. ,", 
16 (e) Any officer, director, or employee of an insurance 
17 holding company system who willfully and knowingly,~. 
18 subscribes to or makes or causes to be made any ~L' 
19 statements ffi' fttlBe l'epofts ffi' fttlBe materially false:': 
20 statements, reports, or filings with the intent to deceive:' 
21 the commissioner in the performance of his or her duties' 
22 under this article, upon conviction thereof, ~ ee!', 
23 subject -te impl'isonment tn -tfte sffife prison, ffi' ft fiHe nof 
24 -te exceed $80,000, ffi' :ee.th imprisonment ttnEi shall be' 
25 fined not more than three thousand dollars ($3,000) or, if 
26 the willful violation of this subdivision involves the 
27 deliberate perpetration of a fraud upon the'~ 
28 commissioner, imprisoned in the state prison, or 
29 imprisonment and fine. Any fines imposed shall be 
30 by the officer, director, or employee in his 
31 individual capacity. 
32 SEC. 7. Section 1215.16 is added to the 
33 Code, to read: 
34 1215.16. (a) If an order for liquidation 
35 rehabilitation of a domestic insurer has been entered, 
36 receiver appointed under that order shall have a right 
37 recover on behalf of the insurer (1) from any 
38 corporation or holding company or person or C1J..l.LllC:I.L\. 

39 who otherwise controlled the insurer, the amount 
40 distributions other than distributions of shares of 
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1 same class of stock paid by the insurer on its capital stock, 
or (2) any payment in-the form of a bonus, termination 
settlement, or extraordinary lump sum salary adjustment 
made by the insurer or its subsidiary to a director, officer, 
or employee, where the distribution or payment 
pursuant to (1) or (2) is made at any time during the one 
year preceding the petition for liquidation, conservation, 
or rehabilitation, as the case may be, subject to the 
limitations of subdivisions (b), (c), and (d). 

(b) No distribution shall be recoverable if the parent 
or affiliate. shows that when paid the distribution was 
lawful and reasonable, and that the insurer did not know 
and could not reasonably have known that the 
distribution might adversely affect the ability of the 
insurer to fulfill its contractual obligations. 
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(c) Any person who was a parent corporation or 
holding company or a person who otherwise controlled 
the insurer or affiliate at the time the distributions were 
paid shall be liable up to the amount of distributions or 
payments under subdivision (a) that the person received. 
Any person who otherwise controlled the insurer at the 
time the distributions were declared shall be liable up to 
the amount of distributions he or she would have 
received if they had been paid immediately. If two or 
more persons are liable with respect to the same 
distributions, they shall be jointly and severally liable. 

(d) The maximum amount recoverable under this 
section shall be the amount needed in excess of all other 
available assets of the impaired or insolvent insurer to pay 
the contractual obligations of the impaired or insolvent 
insurer and to reimburse any guaranty funds. 

(e) To the extent that any person liable under 
subdivision (c) is insolvent or otherwise fails to pay claims 
due from it pursuant to that subdivision, its parent 
corporation or holding company or person who otherwise 
controlled it at the time the distribution was paid, shall be 
jointly and severally liable for any resulting deficiency in 
the amount recovered from the parent corporation or 
holding company or person who otherwise controlled it. 

SEC. 8. Article 4.8 (commencing with Section 1216) 

fJl 400 
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1 is added to Chapter 2 of Part 2 
2 Insurance Code, to read: • ' 
3 
4 Article 4.8. Business Transacted with Producer 
5 Controlled Insurer 
6 
7 1216. This article may be cited as the Business' 
8 Transacted with Producer Controlled Insurer Act. 
9 1216.1. As used' in this article, the following terms 

lO have the following meanings: 
11 (a) "Accredited state" means a state, in cwhich the 
12 insurance department or regulatory agency having 
13 jurisdiction over the business of insurance has qualified as:~ 
14 meeting the minimum financial regulatory standards :t,« 
15 promulgated and established from time to time by the '~~'; 
16 National Association of Insurance Commissioners';' 
17 (NAIC) Financial Regulation Standards and 
18 Accreditation Program. 
19 (b) ,"Control" or "controlled" has the 
20 ascribed in Section 1215. 
21 (c) "Controlled insurer" means an admitted insurer 
22 which is controlled, directly or indirectly, by a producer.~ 
23 (d) "Controlling producer" means a producer who, 
24 directly or indirectly, controls an insurer. 
25 (e) "Admitted insurer" or "insurer" means any 
26 person, firm, association, or corporation admitted to 
27 transact any property or casualty insurance business in 
28 this state. The following are not to be construed to be 
29 insurers for the purposes of this article: 
30 (1) All risk retention groups as defined in the 
31 Superfund Amendments Reauthorization Act of 1986 
32 (P.L. 99-499), the Risk Retention Act (15 U.S.c. Sec. 3901 
33 et seq.), and the California Risk Retention Act of 1990 
34 (Chapter 1.5 (commencing with Section 125) of Part 1 -
35 Division 1). 
36 (2) All residual market pools and joint 
37 authorities or associations. 
38 (3) All captive insurers. For the purposes 
39 article, captive insurers are either insurance 
40 which are owned by another organization and \IV UU;)t;; 

97 
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1 exclusive purpose is to insure risks of the parent 
2 ' organization and affiliated companies, or in the case of 
3 groups and associations, insurance organizations which 
4 are owned by the insureds and whose exclusive purpose 
5 is to insure risks of member organizations and group or 
6 association members and their affiliates. 
7 (f) "Producer" means a fire and casualty licensee or 
8 licensees or brokers or any other person, firm, association, 
9 or corporation, when, for any compensation, commission, 

10 or other thing of value, the person, firm, association, or 
11 corporation acts or aids in any manner in soliciting, 
12 negotiating or procuring the making of any insurance 
13 contract on behalf of an insured other than the person, 
14 firm, association, or corporation. 
15 1216.2. This article shall apply to insurers as defined in 
16 subdivision (e) of Section 1216.1, either domiciled in this 
17 state or domiciled in a state that is not an accredited state 
18 which has in effect a substantially similar law. All 
19 provisions of Article 4.7 (commencing with Section 1215) 
20 of Chapter 2 of Part 2 of Division 1, to the extent that this 
21 article does not confer greater authority upon the 
22 commissioner or impose more restrictive requirements 
23 upon any person, shall continue to apply to all parties 
24 within insurance holding company systems which are 
25 subject both to Article 4'.7 and to this article. 
26 1216.3. (a) (1) The provisions of this section shall 
27 apply if, in any calendar year, the aggregate amount of 
28 gross written premium of business placed with a 
29 controlled insurer by a controlling producer is equal to or 

,30 greater than 5 percent of the admitted assets of the 
'. 31 controlled insurer, as reported in the controlled insurers' 

32 quarterly statement filed as of September 30 of the prior 
33 year. 
34 (2) Notwithstanding paragraph (1) of subdivision (a), 

" . 35 the provisions of this section shall not apply if: 
36 (A) The controlling producer both (i) places 
37 insurance only with the controlled insurer, or only with 

, ,38 the controlled insurer and a member or members of the 
",39 controlled insurer's holding company system, or the 
"40 controlled insurer's parent, affiliate, or subsidiary and 
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1 receives no compensation based upon the amount of /' 
2 premiums written in connection with that insurance; and ,'k; 
3 (ii) accepts insurance placements only from nonaffiliated'(' 
4 subproducers, and not directly from insureds.,,:;' 
5 (B) The controlled insurer, except for insurance A, 

6 business written through a residual market facility such 
7 as the California Automobile Assigned Risk Plan, accepts, 
8 insurance business only from a controlling producer, a} 
9 producer controlled by the controlled insurer, or a ',( 

10 producer that is a subsidiary of the controlled insurer. .)' 
11 (b) A controlled insurer shall not accept business fromj 
12 a controlling producer and a controlling producer shall"' 
13 not place business with a controlled insurer unless therel 
14 is a written contract between the controlling producer];: 
15 and the insurer specifying the responsibilities of each -~? 
16 party, and the contract has been approved by the boardi 
17 of directors of the insurer and contains the following i:'~ 
18 

.. . . ~ .... 
rrummum provISIons: . . .I~ 

19 (1) The controlled msurer may termmate the contract,( 
20 for cause upon written notice to the controlling producer.~; 
21 The controlled insurer shall suspend the authority of thei~ 
22 controlling producer to write business during theJ~. 
23 pendency of any dispute regarding the cause for the';1 
24 termination.;~' 

\1' 
25 (2) The controlling producer shall render accounts to :~; 
26 the controlled insurer detailing all material transactions, \ 
27 including information necessary to support all 
28 commissions, charges, and other fees received by, or 
29 owing to, the controlling producer. 
30 (3) The controlling producer shall remit all funds due. 
31 under the terms of the contract to the controlled insurer 
32 on at least a monthly basis. The due date shall be fixed 
33 that premiums or installments of premiums collecteu, 
34 shall be remitted no later than 90 days after the effp('\ti 
35 date of any policy placed with the controlled . 
36 under this contract. 
37 (4) All funds collected for the controlled 
38 account shall be held by the controlling producer in 
39 fiduciary capacity, in one or more 
40 identified bank accounts in banks that are members 
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the Federal Reserve System, in accordance with the 
provisions of the insurance law as applicable. However, 
funds of a controlling producer not required to be 
licensed in this state shall be maintained in compliance 
with the requirements of the controlling producer's 
domiciliary jurisdiction. 

(5) The controlling producer shall maintain separately 
identifiable records of business written for the controlled 
insurer. 

(6) The contract shall not be assigned in whole or in 
part by the controlling producer. 

(7) The controlled insurer shall provide the 
controlling producer with its underwriting standards, 
rules and procedures, manuals setting forth the rates to 
be charged, and the conditions for the acceptance or 
rejection of risks. The controlling producer shall adhere 
to the standards, rules, procedures, rates, and conditions. 
The standards, rules, procedures, rates, and conditions 
shall be the same as those applicable to comparable 
business placed with the controlled insurer by a producer 
other than the controlling producer. 

(8) The rates and terms of the controlling producer's 
commissions, charges or other fees, and the purposes for 
those charges or fees. The rates of the commissions, 
charges, and other fees shall be no greater than those 
applicable to comparable business placed with the 
controlled insurer by producers other than controlling 
producers. For purposes of this paragraph and paragraph 
(7), examples of "comparable business" includes the 
same lines of insurance, same kinds of insurance, same 
kinds of risks, similar policy limits, and similar quality of 
business. 

(9) If the contract provides that the controlling 
producer, on insurance business placed with the insurer, 
is to be compensated contingent upon the insurer's 
profits on that business, then this compensation shall not 
be determined and paid until at least five years after the 
premiums on liability insurance are earned and at least 
one year after the premiums are earned on any other 
insurance. In no event shall the commissions be paid until 
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1 the adequacy of the controlled insurer's reserves on, 
2 remaining claims has been independently verified 
3 pursuant to paragraph (1) of subdivision (d). Jift;' 
4 (10) A limit on the controlling producer's writings hr' 
5 relation to the controlled insurer's surplus and total 
6 writings. The insurer may establish a different limit for 
7 each line or subline of business. The controlled insure£ 
8 shall notify the controlling producer when the applicable 
9 limit is approached and shall not accept business from the: 

10 controlling producer if the limit is reached. The' 
11 controlling producer shall not place business with 
12 controlled insurer if it has been notified by the con 
13 insurer that the limit has been reached. 
14 (11) The controlling producer may negotiate but 
15 not bind reinsurance on behalf of the controlled 
16 on business the controlling producer places with 
17 controlled insurer, except that the controlling 
18 may bind facultative reinsurance contracts pursuant 
19 obligatory facultative agreements if the contract with 
20 controlled insurer contains underwriting guideliIlt 
21 including, for both reinsurance assumed and ceded, a 
22 of reinsurers with which those automatic agreements 
23 in effect, the coverages and amounts or percentages 
24 may be reinsured and commission schedules. 
25 (c) Every controlled insurer shall have an 
26 committee of the board of directors composed 
27 independent directors. The audit, committee 
28 annually meet with management, the 
29 independent certified public accountants, and 
30 independent casualty actuary, or other independent 
31 reserve specialist acceptable to the commissioner, 
32 review the adequacy of the insurer's loss reserves. 
33 (d) (1) In addition to any other required loss rese~' 
34 certification, the controlled insurer shall annually, 
35 April 1 of each year, file with the commissioner 
36 opinion of an independent casualty actuary, or 
37 independent loss reserve specialist, acceptable to 
38 commissioner, reporting loss ratios for each line 
39 business written and attesting to the adequacy of 
40 reserves established for losses incurred and 
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1 as of yearend, including incurred but not reported losses, 
2 on business placed by the producer. 

'2:,,3 (2) The controlled insurer shall annually report to the 
A commissioner the amount of commissions paid to the 
'5 producer, the percentage the amount represents of the 
L 6 net premiums written and comparable amounts and 
~' 7 percentages paid to non controlling producers for 

8 placements of the same kinds of insurance. 
9 1216.4. The controlling producer shall, prior to the 

nO effective date of the policy, deliver written notice to the 
prospective insured disclosing the relationship between 
the producer and the controlled insurer; except that, if 
the business is placed through a subproducer who is not 
a controlling producer, the controlling producer shall 
retain in its records a signed commitment from the 
subproducer that the subproducer is aware of the 
relationship between the insurer and the producer and 
that the subproducer has or will notify the insured of the 
relationship between the controlling producer and the 
controlled insurer. 

1216.5. (a) (1) If the commissioner believes that the 
controlling producer or any other person has not 
materially complied with this article, or any regulation or 
order issued or promulgated pursuant to this article, and 
after notice and an opportunity to be heard, the 
commissioner may order the controlling producer to 
cease placing business with the controlled insurer. 

(2) If the commissioner finds that because of any 
material noncompliance that the controlled insurer or 
any policyholder thereof has suffered any loss or damage, 
the commissioner may bring a civil action or intervene in 
an action brought by or on behalf of the insurer or 
policyholder for recovery of compensatory damages for 
the benefit of the insurer or policyholder or other 
appropriate relief. ' 

(3) Nothing in paragraph (1) shall be construed to 
limit any authority granted to the commissioner by any 
other provision of law to issue orders or take actions prior 
to the holding of a hearing. 

(b) If an order for liquidation or rehabilitation of the 
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1 controlled insurer has been entered pursuant to 
2 14 (commencing with Section 1010) of Chapter 1 of 
3 2 of Division 1, and the receiver appointed under 
4 order believes that the controlling producer or any other" 
5 person has not materially complied with this article, or 
6 any regulation or order issued or promulgated pursuant' 
7 to this article, and the insurer suffered any loss or damage' 
8 therefrom, the receiver may maintain a civil action for' 
9 recovery of damages or other appropriate sanctions for 

10 the benefit of the insurer. . .. 
11 (c) Nothing contained in this section shall affect 
12 right of the commissioner to impose any other penalu~" 
13 authorized by any other provision of law. 
14 (d) Nothing contained in this section is intended to 
15 shall in any manner limit or diminish the rights 
16 policyholders, claimants, creditors, or other third 
17 1216.6. Controlled insurers and controlling produco?ifl" 
18 who are not in compliance with Section 1216.3 of this 
19 on its effective date shall have 60 days to do so and 
20 comply with Section 1216.4 beginning with all pOJ.1\';~=.!, 
21 written or renewed on or after March 1, 1993. 
22 SEC. 9. No reimbursement is required by this 
23 pursuant to Section 6 of Article XIII B of the Californ'!l 
24 Constitution because the only costs which may 
25 incurred by a local agency or school district will 
26 incurred because this act creates a new crime 
27 infraction, changes the definition of a crime or 
28 changes the penalty for a crime or infraction, 
29 eliminates a crime or infraction. Notwithstanding <;:",,,t-In 

30 17580 of the Government Code, unless 
31 specified in this act, the provisions of this act shall becom 
32 operative on the same date that the act takes 
33 pursuant to the California Constitution. 
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AMENDED IN ASSEMBLY JUNE 16, 1992 

AMENDED IN SENATE APRIL 21,1992 

AMENDED IN SENATE APRIL 6,1992 

No. 1666 

Introduced by Senator Johnston 

February 20, 1992 

An act to amend Sections 730, 733, 734, 900.2, 923, 1215.5 and 
.10 of, to add SCCtiOH 1918.16 ffi; ftH€l fa ftEM Afticlc H 

~eaffiIIlcHeiHg wHft ScetioH +691- Sections 729; 734.1, 735.5, 737, 
1215.16 to, to add and Article 10.3 (commencing with 

928) to Chapter 1 of, and Article 4.8 (commencing 
Section 1216) to Chapter 2 of, Part 2 of Division 1 of, and 

repeal Article 3 (commencing with Section 3080) of 
3 of Division 2 of, the Insurance Code, relating to 
, and making an appropriation therefor. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1666, as amended, Johnston. Insurance. 
Existing law grants authority to the Insurance 

to examine, as specified, the business and 
of insurers including, prior to issuing to a domestic 

certificate of authority, and in certain 
Lc1U\.,; v;:) , whenever any foreign insurer applies for 

~"\.UU.1::;::;lon to conduct business in this state. Existing law also 
the commissioner upon request of shareholders, 

or creditors,· as specified, to examine the 
U."U1C:':) and affairs of an admitted insurer. 

bill would grant the commissioner additional and 
authority, as specified, to examine the activities, 

financial condition, and affairs of all persons 
the business of insurance in this state or otherwise 

to the jurisdiction of the commissioner, including 
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reqUInng the conlllllSSlOner to conduct an examination of. 
every insurer admitted in this state not less frequently than ' 
once every 5 years. This bill would provide that in lieu of the, ,. 
examination for any foreign or alien insurer admitted in this ". 
state, the commissioner may accept an examination report 
from the insurance department of the insurer's state of 
domicile or port-oE-entry state, until January 1, 1994, as 
specified. 

Existing law requires insurers to open books and papers for, 
inspection by the commissioner. . 

This bl1l would revise and recast that requirement. It would 
require officers, directors, employees, and agents to assist' 
examiners, as specified. It would empower the commissioner 
to issue subpoenas, administer oaths, and examine under oath 
any person as to any matter pertinent to examination. 

The bill would also require, no later than 60 days following ,.' 
completion of examination, the examiner to file with thej 
department a verified written report of the examination;~ 
under oath, as specified. The bill would provide that specified~~ 
provisions shall not be construed so as to limit the" 
commissioner's authority to make public any final or}" 
preliminary examination report, as specified. ;1' , 

The bill would also provide, with respect to examination by:, 
the commissioner, that all working papers, documents, and;~: 
recorded information shall be confidential and not subject to.~ 
subpoena, with specified exception. It would also provide that iI 
no cause of action nor liability shall be imposed on the,
commissioner for statements made or conduct performed in . 
certain examination activities. This bill would provide that 
the commissioner, his representatives, or an . 
appointed by the commissioner is the prevailing party in 
civil action for libel, slander, and other torts, as specified, 
would be entitled to attorney's fees and costs under SDecmec 
circumstances. 

Existing law requires all insurers doing business in this 
to file with the Insurance Commissioner, an annual 
of its condition, as specified, and to have an annual audit 
an independent certified public accountant, as specified. 

This bill would require the audit to be conducted and 
audit report filed in conformity with specified· 
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adopted by the National Association of Insurance 
commissioners (NAIC), to a specified extent, and would 

: make related changes. 
This bill would require that insurers filing the annual 

F statement use the annual statement blanks and instructions 
." adopted by the NAIC, as specified. 

This bill would provide that an admitted insurer admitted 
~ Wi'#e efte et' ffief'e at specified classes at inSUfaB:Ce shall not 
undertake any single risk or accept reinsurance on any single 
risk when its liability in excess of the amount reinsured by 
fHftfiorized reinsurance authorized for annual statement 

exceeds 10% of its capital and surplus, as specified. 
Existing law authorizes domestic insurers to organize and 

control, as specified, affiliates or subsidiaries including 
iinvesting in stock or other securities of the subsidiary, as 
{specified. Existing law requires that material transactions by 

insurers and their affiliates be reported to the 
and meet specified standards including the 

uirement that an insurer's surplus as regards to 
olders following any dividends or distributions to 

t::l1older affiliates, be reasonable in relation to the insurer's 
liabilities and financial needs. Existing law 

inSUl'efS an insured subject to registration as a 
ber of an insurance company holding system from 

any extraordinary dividend or distribution, as defined, 
its stockholders without notification to, and opportunity by 

commissioner to disapprove, the dividend or distribution. 
law also provides for criminal penalties for violation 

these provisions. 
e- This bill would fC'vise.ffie definition at extraofdinafY 
~ieend et' distribution fet' pUfposes at fftese pfo'lisions 

the prohibition upon the payment of extraordinary 
rIlVlri'7nds or distributions by those registered insurers 

ut notice to and approval of the commissioner and 
incfease .ffie autl=lority at authorize the commissioner 

briftg eiYil actions ftfl6: impose civil fines, as specified, 
t directors or officers of insurers et' tfteif affi±iates who 

tl=lese specified provisions. This bill would also make 
a crime punishable by imprisonment, or fine, or both as 

for any officer, director, or employee of an 
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insurance holding company system to willfully and knowingly 
make materially false statements, reports, or filings to the 
commissioner. By creating a new crime, this bill would 
impose a state-mandated local program. The bill would 
impose specified late filing fees upon insurers subject to the 
insurance holding company regulatory act, thereby making 
an appropriation, since these fees would be deposited into the 
continuously appropriated Insurance Fund. 

This bill would provide that in case of liquidation or 
rehabilitation of an insurer, the appOinted receiver shall have 
a right to recover distributions and payments on behalf of the 
insurer, as specified. 

This bill would also enact provisions, as specified, regulating 
the transaction of business between controlled insurers, as 
defined, and controlled producers, as defined, including, 
among others, requiring a written contract containing 
specified provisions. ~~ 

Existing law imposes limitations on any incorporated fire: 
and marine insurer against insuring anyone risk above ~ 
certain sum. ' Wif 

This bill would repeal that provision.4~ 
The California Constitution requires the state to reimburs'~': 

local agencies and school districts for certain costs mandated,' 
by the state. Statutory provisions establish procedures for' 
making that reimbursement. 

This bill would provide that no reimbursement is required 
by this act for a specified reason. 

Vote: majority. Appropriation: yes. Fiscal committee: 
State-mandated local program: yes. 

The people of the State of California do enact as follows: 

1 SECTION.f.:. AFticlc ~d (eoffifficflciflg wttft ~cetlOI. 
2 SECTION 1. Section 729 is added to Article ' 
3 (commencing with Section 729) of Chapter 1 of Part 2 
4 the Insurance Code, to read: 
5 729. As used in this article, the follOwing terms ha 
6 the following meanings: 
7 (a) "Company" means any person engaging in, 
8 proposing or attempting to engage in, any transaction 

1 
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kind of insurance or surety business and any person or 
group of persons who may otherwise be subject to the 
administrative, regulatory, or taxing authority of the 
commissioner. 

(b) "Examiner" means any individual or firm 
authorized by the commissioner to conduct an 
examination under this article. 

(c) "Person" means any person, association, 
organization, business trust, partnership, or corporation, 
or any aHiliate thereof. 

SEC. 1.1. Section 730 of the Insurance Code is 
amended to read: 

730. (a) The commissioner, whenever he or she 
deems necessary or whenever he or she is requested by 
verified petition, signed by 25 persons interested as 
shareholders, policyholders, or creditors of any admitted 
insurer showing that the insurer is insolvent under this 
code, or upon information that any insurer has violated 
any provision of Article 7 ef tffis ehaptcF (commencing 
with Section 800), shall examine the business and affairs 
of the insurer. He The commissioner shall so examine 
every domestic insurer before issuing to it a certificate of 
authority other than a renewal. 

(b) The commissioner may conduct an examination 
under this article of any company as often as the 
commissioner in his or her discretion deems appropriate 
but shall, at a minimum, conduct an examination of every 
insurer admitted in this state not less frequently than 
once every five years. In scheduling and determining the 
nature, scope, and frequency of the examinations, the 
commissioner shall consider the results of financial 
statement analyses and ratios, changes in management or 
ownership, actuarial opinions, reports of independent 
certified public accountants, and other criteria as set 
forth in the Examiner's Handbook adopted by the 
National Association of Insurance Commissioners which 
are in effect when the commissioner exercises discretion 
under this section. 

(c) For purposes of completing an examination of any 
company under this article, the commissioner may 
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examine or investigate any person, or the business of any: 
person, insofar as the examination or investigation is; iJf 
the discretion of the commissioner, necessary or material 
to the examination of the company. :;~} 

(d) In lieu of an examination under this article of an]: 
foreign or alien insurer admitted in this state, the 
commissioner may accept an examination report on the 
company as prepared by the insurance department of the 
company's state of domicile or port-oE-entry state until 
January 1, 1994. Thereafter, these reports may onlYbe 
accepted if (1) the insurance department was~at the timJ;,: 
of the examination accredited under the Na·· .. 
Association of Insurance Commissioner's 
Regulation Standards and Accreditation Program, or 
the examination is performed under the supervision of 
accredited insurance department or with 
participation of one or more examiners who 
employed by an accredited state insurance 
and who, after a review of the examination work 
and report, state under oath that the examination 
performed in a manner consistent with the standards 
procedures required by their insurance department. 

SEG. 1.2. Section 733 of the Insurance Code 
amended to read: 

733. In making such examination the commissioncrf~ 
(a) Shall have free access to all the books and 

of the llSUf'ef' company. 
(b) Shall thoroughly inspect and examine all its 
(c) Shall ascertain its condition and ability to fulfill 

obligations. 
(d) Shall ascertain if it has complied with all 

applicable to its insurance transactions. 
(e) May appraise or cause to be appraised 

competent appraisers appointed by him or her 
property in which the insurer has or claims an inte;~<'f.' 
or which is security, in any form, for the payment of 
debt or obligation to the insurer. All such appraisals 
real property shall he in writing. 

(f) Shall, in conducting the examination, observe 
guidelines and procedures set forth in the Exarrmlt::l 
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Handbook adopted by the National Association of 
Insurance Commissioners. The commissioner may also 
employ other guidelines or procedures which the 
commissioner may deem appropriate. 

(g) May retain attorneys, appraisers, independent 
actuaries, independent certified public accountants, or 
other professionals and specialists as examiners, or any of 
the employees of the department assigned by the 
commissioner to carry out the purposes of this article, the 
cost of which shall be borne by the company subject to 
examination. . 

SEG. 1.3. Section 734 of the Insurance Code is 
amended to read: 

734. Evef'Y insuf'cr CJfamined under tfte pfovisions ef 
tftis article sftalf epeft tffi eeelts ana papers fe.r tfte 
inspection ef tfte commissioner, ana otherwise facilitate 
5Ueh examination. +he commissioner ffia;' administer 
ea-fhs ana CJfamine undey ettth aftY peyson relative -te tfte 
business ef tfte insul'er. Every company or person from 
whom information is sought, and its omcers, directors, 
employees, and agents, shall provide to the examiners 
appointed pursuant to this article, timely, convenient, 
and free access at all reasonable hours at its omces to all 
books, records, accounts, papers, documents, and any or 
all computer or other recordings relating to the property, 
assets, business, and mairs of the company being 
examined. The omcers, directors, employees, and agents 
of the company or person shall assist the examiners and 
aid in the examination so far as it is in their power to do 
so. The commissioner shall have the power to issue 
subpoenas, to administer oaths, and to examine under 
oath any person as to any matter pertinent to the 
examination. If he or she finds the books to be carelessly 
or impr.operly kept or posted, he or she shall employ 
sworn experts to rewrite, post, and balance the books at 
the insurer's expense. 

SEG. 1.4. Section 734.1 is added to the Insurance 
Code, to read: 

734.1. (a) No later than 60 days following completion 
of the examination, the examiner in charge shall file with 
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1 the department a vermed written report of the 
2 examination under oath. Upon receipt of the verified 
3 report, the department shall transmit the report to the. 
4 company examined, together with a notice that the' 
5 company has 30 days to make a written submission or 
6 rebuttal with respect to any matters contained in the . 
7 examination report. .. 
8 (b) Within 30 days of the end of the period allowed for 
9 the receipt of written submissions or rebuttals, the 

10 commissioner shall fully consider and review the report,' 
11 together with any written submissions or rebuttals and: 
12 any relevant portions of the examiner's work papers, aner 
13 shall either adopt the report as filed or with modifications~} 
14 or corrections, or reject the report with directions to the: 
15 examiners to reopen the examination for purposes ot 
16 obtaining additional data, documentation, or 
17 information, and refiling pursuant to subdivision (a). 
18 (c) Nothing contained in this article shall be 
19 to limit the commissioner's authority to terminate 
20 suspend any examination in order to pursue other lexi:UJ:£; 
21 or regulatory action pursuant to the insurance laws of 
22 state. 
23 SEG. 1.5. Section 735.5 is added to the 
24 Code, to read: 
25 735.5. (a) Nothing contained in this article shall be'~ 
26 construed to limit the commissioner's authority to use 
27 and, if appropriate, to make public, any final 
28 preliminary examination report, any examiner 
29 company work papers or other documents, or any 
30 information discovered or developed during the 
31 of any examination in the furtherance of any legal 
32 regulatory action which the commissioner may, in his 
33 her discretion, deem appropriate. 
34 (b) Nothing contained in this code shall prevent or 
35 construed as prohibiting the commissioner 
36 disclosing the content df an examination 
37 preliminary examination report or results, or any mattej 
38 relating thereto, to the insurance department of this 
39 any other state or country, or to law enforcement nfficli:I.L 
40 of this or any other state or agency of the 
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1 government at any time, or to the National Association of 
2 Insurance Commissioners, provided the recipient of the 
3 report or matters relating thereto agrees in writing to 
4 hold it confidential and in a manner consistent with this 
5 article, unless the prior written consent of the company 
6 to which it pertains has been obtained. 
7 (c) All working papers, recorded information, 
8 documents, and copie8 thereof produced by, obtained by, 
9 or disclosed to the commissioner or any other person in 

10 the course of an examination made pursuant to this 
11 article shall be given confidential treatment and are not 
12 subject to subpoena and shall not be made public by the 
13 commissioner or any other person, except to the extent 
14 provided in subdivision (b) 0 

15 SEG. 1.6. Section 737 is added to the Insurance Code, 
16 to read: 
17 737. (a) No cause of action shall arise nor shall any 
18 liability be imposed against the commissioner, the 
19. commissioner's authorized representatives, or any 
20 examiner appointed by the commissioner for any 
21 statements made or conduct performed in good faith 
22 while carrying out the provisiOns of this article. 
23 (b) No cause of action shall arise, nor shall any liability 
24 be imposed against any person for the act of 
25 communicating or delivering information or data to the 
26 COIIlI111SSlOner or the commissioner's authorized 
27 representative or examiner pursuant to an exalnination 
28 made under this article, if the act of communication or 
29 delivery was performed in good faith and without 
30 fraudulent intent or the intent to deceive. 
31 (c) This section shall not abrogate or modify in any 
32 way any common law or statutory privilege or immunity 
33 previously enjoyed by any person identiEed in 
34 subdivision (a). 
35 (d) A person identiEed in subdivision (a) shall be 
36 entitled to an award of attorney's fees and costs if he or 
37 she is the prevailing party in a civil cause of action for 
38 libel, slander, or any other relevant tort arising out of 
39 activities engaged in while carrying out the provisions of 
40 this article and the party bringing the action was not 
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1 substantially justified in doing so. For purposes of this 
2 section, a proceeding is substantially justified if it had a 
3 reasonable basis in law or fact at the time that it Was 
4 initiated. 
5 +a9t is added te GhaptcF ± ef F£tff g ef Division ± at the 
6 Insuf'anee Gode, te Fet*h 
7 
8 
9 
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AFticle .l!+. . Additional EJfam:fnation AuthoJ'ib .. 

~ +he LegislatuFe declaFes ffta.f the pUFpose ef ~ 
article is te enhance the CJfamination authority ef ~ 
Insufance CommissioncF ftR€l te pfovide ftR effective ftft& 
efficient system fef CJ£amining fft.e activities, operatiofte; 
financial condition, ana affairs ef t:tY: pOl'sons tfansacfiftg 
the business ef insurancc in ffti.s 5ffite an4 tHt persons 
othefwise subject te the jUfisdiction ef the Insuf8:ftee 
CommissioncF. +ffis aFticle is intended' te enable ~ 
InSUrance CommissioneF te adopt a flexible systeffi'~ c. 

eJfaminations an4 te direct FeSOUFces as ffi8:Y be deeffiCa 
appFopriate ana necessary fef the administfation ef ~ 
insuranee an4 insurance/related lttws ef ~ state: 
Nothing in ~ article s.fi.aH be inteFpFeted eF construe~ 
te lim#; resmct, eF in ftRY WftY diminish ftRY efftet: 
provision ef ffti.s ee€le eF ftftY e#ter lttws ef ffti.s ~, 
relatiHg te the eJfamination ef insurers eF etfier peFsoBs 
subject te the jUFisdiction ef the Department 
InsuFancc eF the Insurance ConunissioneF. 
'~ :At! used in ~ article, the followin~ ~ 

the following meanings: 
..Ls:..l " C" . . \=J"ompany mcans ftftY person engagmg tft; 

PFOPOSing eF attempting te engage in; ftftY tfansaction 
lend ef insUFance eF sUFet)' business an4 ftRY peyson' 
~Oup ef pefsons wee may otheywise be su-Bject te 
adm:iftistFati' .... e. feMatOYV. eF tB:1£ffif: authority ef 

~~=X;:D:;i-;=~ 
InsUF8:Hcc 

the 

.l..o.l. ":g . " . di . d al \VTJftH'flifief means ftftY Hi Vl41 eF 

authori2ed -by the coH1:ffiissioney te conduct 
CJf8:Ifl:iHation 1:tRdey ~ fHtiele eF Aftiele ~ 
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.Ldl "P " . f 1 "'\"ITeFson mcans ftftY pefson, assocla;,Ofi; 
2 ofgani2ation, business tfttsf; DM'tnefshiv ef C01"OOfation. 
3 ef ftRY affiliatc thcfcof. 
4 ~ -fat:fhe cemmissionef or ftRY ef his ef hei' 
5 eJfaminefs may conduct ftR cJfamination under ffti.s article 
6 of ftRY company ftS efffffi ftS the cOHlffiissionef in his or hei' 
7 eele discfetion dccms appfopriate ffii.t shaH; ftt 8: 

8 minimum, conduct ftR eJfamination of C¥efY insUFef 
9 admitted in ~ stare net less frequently than enee e¥ery 

10 ffle ),eafs. ffi scheduling ana deteffnifting the natUFe, 
11 scope, and fl'equenc)' of the cJfatninations, the 
12 eommissioneF slTaH consider the results of financial 
13 statement analyses ana ratios, changes in management 0'f' 

14 o'f'lnership, actuarial opinions, fepofts of independent 
15 certified public accountants, and otfter criteria as i 

16 feHh in the EJfamifl:er's Handbook adopted -by the 
17 ?tational A:ssociation of Insufance Gomffiissioners which 
18 are in effcctwftett the commissioner eJfefC'ises discretion 
19 undef ~ section. 
20 -tet Fef pUfposes of completing ftR eJfaffiination of ftftY 
21 company unde!' this article, the eonunissioner may 
22 cJfamine eF invcstigatc ftftY person, 0'f' the business ef ftftY 
23 pcrson, insofar as -the eJfamination 0'f' in'lcstigation is; in 
24 the sole discfetion ef -the commissioner, neCeSsafY eF 

25 material te -the examination of the compan,'. 
26 -fer ffi liet% of ftR cXfrH'lination undef this article ef ftftY 
27 foreign ef alien insufef adm:ittcd in this s-f8:tC; the 
28 eoHl:ffiissioner may -accept an cJf8:fftifl:ation rcport: en -the 
29 eompafty ftS prepared e,.. -the insurance department: of-the 
30 company's stare ef doffiicile eF portlofJenb'y sffit:e unt:i± 

. 31 Janu8:fy ±; ~ Thereafter, tftcse fepofts may only Be 
32 ~~~~~ i£..Ll..i. J:l:w;;. iRQn'FANPp deoartmcnt ~ 

33 
34 
35 
36 
37 
38 
39 
40 

96280 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 46 of 452

~wwwwwwwwww~~~~~~~~~~~~~~~~~~~~ 00 
o~~~~~~w~~o~~~~~~w~~o~oo~~~~w~~o~oo~~~~w~~ ~ 

l~~rit'l;j lli!.lrJ ~r:i~i iiljJI-~tlj i p-t~ !-* 
I ~~ ~ Ill_ J!!wH ~i ~ ill:. U i if;1 ",h ~ ,,!L f ~ L Ul is it 

ififf!! ~-ffJf.i:l it ~" II 
E ft t i f-f ~ ~ - t 1 l! ~ d - f 11 - ~ ~ - -

.-. ~:1 - i- ~ ~~f[T;i! ~L1Il~I[lt -. Jilf ttl t --u . 
. ·:'~l,:J::~:·,\'~t :-', ,·~·'j~f',~ ~:~/~)"<1?/tt~"~:~1~;>: ~;.' '~"'~"r"" ,:~ ~.'?t"",, ,;,,;; . " 

.. "';'''';O:''~' I -r"-""'-'~'<"'" ~O:-'~," ","" "'''''''''-", ' .. ,-- .! ••• ,~'Y~.;>!,<."".' ."' _-:""'C .• ~ .. "0 " 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
o~oo~~~~w~~o~oo~~~~~~~o~oo~~~~~~~o~oo~~~~w~~ 

r~fftl[~ ri~· ~.${l~~l~tj~ll·f l.-f fi·1 :~~ 
f ~ t -i ~ II ! - [~ - t [ ] f-l - $ J f- -f n 

w 1 fiil. -: Ihilf Iff~lffb ~ -I :lllili! 
t~l f-!i! -~lw -iftilW-fi 1: -if- Uthm ~ . ~ . ri ·l $ ~ -f t .. ~ $ .. ~ ul~lt ultJ ~ !tf-{% it ~l J w~tUlf OJ 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 47 of 452

~ i I . $ p. 'J1 ~ l~'l ·111 H!!: ~lil ~11l' ~~~1~1 : 

~ ~. j . i 't:jl '. ~. t Ii. ~ j 

1: . ·f . ." ~ It: ] Ii . , ~ .~!; t, .d :U 
j ~'. 't1 . ~ ~ Ji. ~~l i' ~ 

. . ~ ,:'" ,",. ~~"." 'i' ::", ,-' ·0;:.:.:f;';~;~r;*~·(;i~·~. 'rt:"~,;:" :>' '"" ;.. ,'-' >"-. ',' .', l 

i~,lJli1 i !'tlin~ Ii ~ .t, i: ll$' 1.1 ~ .1$ 1-i Ii ! ~ 
;£ . i u J : 1 : II : ~ 1 ~ ,1 $::. .' 't 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 48 of 452

~ ! ti.:l$ .. 1 ~!] lllla~li: 1$ ii,~!t .f~il:t ; 
. ~ jJ . J '.. ;j~ . 

Jill. ~ .. ~ . 't . 1jJ I ~j 1. i : 1· i 

i· ~. . f ~, 1 I ~i. ' 

$.1, fJ.· . .. ·l· 'It;j~$~$j. ·;t·.·1 

: ilf l 1".' 'ti. i ;~ Ii lfl $I~i 

~ f t$f~l: ~l .$: II ~i ,I ttl].· .1~t. ·~$!f 

~ 1ft . .}$. f~! It* j$ ti1f ~J. h 



P
rovided by Legislative R

esearch Incorporated (800) 530-7613

LR
I

1992-614
P

age 49 of 452

SB 1666 -18-

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

delivery WftS peffofffied fit geetl fa#ft ftft8: wit.a.sat 
fFtlUduleHt iHteHt et' the iHteHt ffi deceive. 

-fet +his sectiOH gftafl fief abfsgate et' ffisdify fit fifty 
wa,- 8:Hj' eSffiffiOH lft.w. et' statutsfY pfhrjlege et' inlffil:Hlity 
pfeviously enjoyed By 8:Hj' pefSOH ideHtified ift 
subdivisioH ' , 

+cit :A pefSOH ideHtified fit subdivisioH fat gftafl be 
eHtitled ffi tffi award ef attsfHey's fees ftft8: ees-ts if lie ep 

slTe is the pfevatiiHg ~ fit tl eWH eause ef aetioH fat. 
lffle±; slandef, et' 8:Hj' ~ feleV8:fit .toft afisiHg ottt ef 
activities eHgaged fit wffile canyiHg ottt tfie pl'ovisioHS ef 
tliis aftiele ftft8: the ~ bfiHgiHg the actioH WftS HOt 
substaHtially justified fit doiftg s&.-~ pm'poses ef tffis 
sectioH, tl pfoceedin:g is substantially justified if it fiatt it 
feasoHable easts fit lft.w. et' fae.f at the tiffi.e tftat it was 
initiated. 

SEC. 2. Section 900.2 of the Insurance Code is':' 
~~~d~re~ i 

900.2. (a) All insurers doing business in this state shalE! 
have an annual audit by an independent certified public';) 
accountant. The audit shall be conducted and the audif&: 
report prepared and filed in conformity with the AnnuaIJi 
Audited Financial Reports instructions contained in the~ 
annual statement instructions as adopted from time to' 
time by the National Association of Insurance 
Commissioners. 

(b) The commissioner may grant a 30-day extension ofjc 
the filing date upon a shOwing by the insurer and its~~:: 
independent certified public accountant of the reasons 
for requesting that extension and the determination 
the commissioner of substantial cause for an extensivu. 
The request for an extension shall be submitted in 
not less than 20 days prior to the due date in 
detail to permit the commissioner to make an 
decision on the requested extension. 

( c) The commissioner may promulgate regulations 
further the purposes of this section. 

SEC. 3. Section 923 of the Insurance Code is amendel 
to read: 

923. The commissioner shall require every 
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1 which is required to file an annual statement to use the 
2 annual statement blanks and instructions thereto 
3 adopted by the National Association of Insurance 
4 Commissioners. The statements shall be completed in 
5 conformity with the Accounting Practices and 
6 Procedures Manual adopted by the National Association 
7 of Insurance Commissioners, to the extent that the 
8 practices and procedures contained in the manual do not 
9 conflict with any other provision of this code. The 

10 commissioner may make changes from time to time in 
11 the form of the statements and reports as seem to him or 
12 her best adapted to elicit from the insurers a true exhibit' 
13 of their condition. The commissioner shall notify each 
14 insurer of any changes ffi from the National Association 
15 of Insurance Commissioners' annual statement blanks 
16 which the commissioner has determined pursuant to this 
17 section to be appropriate. 
18 SEC. 4. Article 10.3 (commencing with Section 928) 
19 is added to Chapter 1 of Part 2 of Division 1 of the 
20 Insurance Code, to read: 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
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33 
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Article 10.3. Single Risk Limitation 

928. (a) An insufef admitted ffi Wfi.te 0He O¥ ffiefe 

classes ef iHsurance specified fit subdivisisH W admitted 
insurer shall not undertake any single risk or accept 
reinsurance on any single risk when its liability thereon 
in excess of the amount reinsured by autliofi'i"led 
feiHSUfance reinsurance authorized for annual statement 
credit under this code exceeds 10 percent of its capital 
and surplus as shown by its last statement on file in the 
office of the commissioner. 

(b) This section shall apply to insmefs admitted ffi 
h'tlHsaet any class or classes of insurance specified in 
Chapter 1 (commencing with Section 1(0) of Part 1 of 
Division 1, except: 

(1) Life, as defined in Section 101. 
(2) Title, as defined in Section 104. 
(3) Surety, as defined in Section 105. 
(4) Mortgage Guaranty, as defined in Section 119. 
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1 (5) Financial Guaranty, as defined in Section 124. 
2 SEC. 5. Section 1215.5 of the Insurance Code is 
3 . amended to read: 
4 1215.5. (a) Material transactions by registered 
5 insurers with their affiliates shall be subject to each of the 
6 following standards: 
7 (1) The terms shall be fair and reasonable. 
8 (2) The books, accounts, and records of each party 
9 shall be so maintained as to clearly and accurately 

lO disclose the precise nature and details of the transactions. 
11 (3) The insurer's surplus as regards policyholders 
12 following any dividends or distributions to shareholder 
13 affiliates shall be reasonable in relation to the insurer's 
14 outstanding liabilities and adequate· to its financial needs. 
15 (b) For purposes of this article, in determining 
16 whether an insurer's surplus as regards policyholders is 
17 reasonable in relation to the insurer's outstanding 
18 liabilities and adequate to its financial needs, the 
19 following factors, among others, shall be considered: 
20 (1) The size of the insurer as measured by its assets, 
21 capital and surplus, reserves, premium writings, 
22 insurance in force, and other appropriate criteria. 
23 (2) The extent to which the insurer's business is 
24 diversified among the several lines of insurance. 
25 (3) The number and size of risks insured in each line 
26 of business. 
27 (4) The extent of the geographical dispersion of the 
28 insurer's insured risks. 
29 (5) The nature and extent of the insurer's reinsurance 
30 program. 
31 (6) The quality, diversification, and liquidity of the 
32 insurer's investment portfolio. 
33 (7) The recent past and projected future trend in 
34 size of the insurer's surplus as regards policyholders. 
35 (8) The surplus as regards policyholders maintained 
36 by other, comparable insurers. 
37 (9) The adequacy of the insurer's reserves. 
38 (10) The quality and liquidity of investments 
39 subsidiaries made pursuant to Section 1215.1. 
40 commissioner may treat these investment as a disal~v 
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1 asset for purposes of determining the adequacy of surplus 
2 as regards policyholders whenever in his or her judgment 
3 the investment so warrants. 
4 SEC. 6. Section 1215.lO of the Insurance Code is 
5 amended to read: 
6 1215.10. (a) Any insurer that fails to file a statement, 
7 report, or request for approval required by this article in 
8 a timely manner shall be subject to the late filing fees set 
9 forth in Section 924. 

10 (b) Every director or officer of an insurance holding 
11 company system who knowingly violates, participates in, 
12 or assents to, or who knowingly permits any of the officers 
13 or agents of the insurer to engage in transactions or make 
14 investments which have not been properly reported or 
15 submitted pursuant to Sections 1215.4 and 1215.5, or 
16 which violate this article, shall pay, in their individual 
17 capacity, a civil forfeiture of not more than fifty thousand 
18 dollars ($50,000) per violation, after notice and hearing 
19 before the commissioner. In determining the amount of 
20 the civil forfeiture, the commissioner shall take into 
21 account the appropriateness of the forfeiture with 
22 respect to the gravity of the violation, the history of 
23 previous violations, and any other matters as justice may 
24 require. 
25 (c) Whenever it appears to the commissioner that any 
26 insurer subject to this article or any director, officer, 
27 employee, or agent thereof has engaged in any 
28 transaction or entered into a contract which is subject to 
29· Section 1215.5 and which would not have been approved 
30 had approval been requested, the commissioner may 
31 order the insurer to cease and desist immediately any 
32 further activity under that transaction or contract. After 
33 notice and hearing the commissioner may also order the 
34 insurer to void any contracts and restore the status quo 
35 if this action is in the best interest of the policyholders, 

. 36 creditors, or the public. 
37 (d) Whenever it appears to the commissioner that any 
38 insurer or any director, officer, employee or agent 
39 thereof has committed a willful violation of this article, 
40 the commissioner may cause criminal proceedings to be 
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1 instituted in the county in which the principal office of 
2 the insurer is located, or if such insurer has no such office 
3 in the state then by the Attorney General against such 
4 insurer or the responsible director, officer, employee, or 
5 agent thereof. Any insurer which willfully violates this 
6 article shall be fined not more than ten thousand dollars 
7 ($10,000). Any individual who willfully violates this 
8 article shall be fined not more than three thousand 
9 dollars ($3,000) or, if such willful violation involves the 

10 deliberate perpetration of a fraud upon the 
11 commissioner, imprisoned in the state prison, or both. 
12 (e) Any officer, director, or employee of an insurance. 
13 holding company system who willfully and knowingly 
14 subscribes to or makes or causes to be made any 
15 materially false statements, reports, or filings with the 
16 intent to deceive the commissioner in the performance .• 
17 of his or her duties under this article, upon conviction. 
18 thereof, shall be fined not more than three thousand 
19 dollars ($3,000) or, if the willful violation of this 
20 subdivision involves the deliberate perpetration of a . 
21 fraud upon the commissioner, imprisoned in the state 
22 prison, or both imprisonment and fine. Any fines imposed 
23 shall be paid by the officer, director, or employee in his 
24 or her individual capacity. 
25 SEC. 7. Section 1215.16 is added to the Insurance 
26 Code, to read: 
27 1215.16. (a) If an order for liquidation or 
28 rehabilitation of a domestic insurer has been entered, the 
29 receiver appointed under that order shall have a right to 
30 . recover on behalf of the insurer (1) from any parent 
31 corporation or holding company or person or affiliate 
32 who otherwise controlled the insurer, the amount of 
33 distributions other than distributions of shares of the 
34 same class of stock paid by the insurer on its capital stock, 
35 or (2) any payment in the form of a bonus, termination 
36 settlement, or extraordinary lump sum salary 
37 made by the insurer or its subsidiary to a director, U111l:Ca, 
38 or employee, where the distribution or 
39 pursuant to (1) or (2) is made at any time during 
40 year preceding the petition for liquidation, conse1 
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1 or rehabilitation, as the case may be, subject to the 
2 limitations of subdivisions (b), (c), and (d). 
3 (b) No distribution shall be recoverable if the parent 
4 or affiliate shows that when paid the distribution was 
5 lawful and reasonable, and that the insurer did not know 
6 and could not reasonably have known that the 
7 distribution might adversely affect the ability of the 
8 insurer to fulfill its contractual obligations. 
9 (c) Any person who was a parent corporation or 

10 holding company or a person who otherwise controlled 
11 the insurer or affiliate at the time the distributions were • 
12 paid shall be liable up to the amount of distributions or 
13 payments under subdivision (a) that the person received. 
14 Any person who otherwise controlled the insurer at the 
15 time the distributions were declared shall be liable up to 
16 the amount of distributions he or she would have 
17 received if they had been paid immediately. If two or 
18 more persons are liable with respect to the same 
19 distributions, they shall be jointly and severally liable. 
20 (d) The maximum amount recoverable under this 
21 section shall be the amount needed in excess of all other 
22 available assets of the impaired or insolvent insurer to pay 
23 the contractual obligations of the impaired or insolvent 
24 insurer and to reimburse any guaranty funds. 
25 (e) To the extent that any person liable under 
26 subdivision (c) is insolvent or otherwise fails to pay claims 
27 due from it pursuant to that subdivision, its parent 
28 corporation or holding company or person who otherwise 
29 controlled it at the time the distribution was paid, shall be 
30 jointly and severally liable for any resulting deficiency in 
31 the amount recovered from the parent corporation or 
32 holding company or person who otherwise controlled it. 
33 SEC. 8. Article 4.8 (commencing with Section 1216) 
34 is added to Chapter 2 of Part 2 of Division 1 of the 
35 Insurance Code, to read: 
36 
37 Article 4.8. Business Transacted with Producer 
38 Controlled Insurer 
39 
40 1216. This article may be cited as the Business 
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1 Transacted with Producer Controlled Insurer Act. 
1216.1. As used in this article, the following terms 

have the following meanings: 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

(a) "Accredited state" means a state in which the 
insurance department or regulatory agency having 
jurisdiction over the business of insurance has qualified as 
meeting the minimum financial regulatory standards 
promulgated and established from time to time by the 
National Association of Insurance Commissioners' 
(NAIC) Financial Regulation Standards and 
Accreditation Program. 

(b) "Control" or "controlled" has the meaning 
. ascribed in Section 1215. 

(c) "Controlled insurer" means an admitted insurer' 
which is controlled, directly or indirectly, by a producer. 

(d) "Controlling producer" means a producer who, 
directly or indirectly, controls an insurer.:o. 

(e) "Admitted insurer" or "insurer" means any' 
person, firm, association, or corporation admitted to' 
transact any property or casualty insurance business in. 
this state. The following are not to be construed to be}' 
insurers for the purposes of this article: ,~\ 

(1) All risk retention groups as defined in the, 
Superfund Amendments Reauthorization Act of 1986' 
(P.L. 99-499), the Risk Retention Act (15 U.S.c. Sec. 3901 
et seq.), and the California Risk Retention Act of 1990.' 
(Chapter 1.5 (commencing with Section 125) of Part 1 oP 
Division 1). 

(2) All residual market pools and joint underwn 
authorities or associations. 

(3) All captive insurers. For the purposes of 
article, captive insurers are either insurance 
which are owned by another organization and 
exclusive purpose is to insure risks of the 
organization and affiliated companies, or in the case 
groups and associations, insurance organizations 
are owned by the insureds and whose exclusive 
is to insure risks of member organizations and group 
association members and their affiliates. 

(f) "Producer" means a fire and casualty licensee 
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1 licensees or any other person, firm, association, or 
2 corporation, when, for any compensation, commission, or 

other thing of value, the person, firm, association, or 
corporation acts or aids in any manner in soliciting, 
negotiating or procuring the making of any insurance 
contract on behalf of an insured other than the person, 
firm, association, or corporation. 

1216.2. This article shall apply to insurers as defined in 
subdivision (e) of Section 1216.1, either domiciled in this 
state or domiciled in a state that is not an accredited state 
which has in effect a substantially similar law. All 
provisions of Article 4.7 (commencing with Section 1215) 
of Chapter 2 of Part 2 of Division 1, to the extent that this 
article does not confer greater authority upon the 
commissioner or impose more restrictive requirements 
upon any person, shall continue to apply to all parties 
within insurance holding company systems which are 
subject both to Article 4.7 and to this article. 

3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 

, 28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

1216.3. (a) ( 1) The provisions of this section shall 
apply if, in any calendar year, the aggregate amount of 
gross written premium of business placed with a 
controlled insurer by a controlling producer is equal to or 
greater than 5 percent of the admitted assets of the 
controlled insurer, as reported in the controlled insurers' 
quarterly statement filed as of September 30 of the prior 
year. 

(2) Notwithstanding paragraph (1) of subdivision (a), 
the provisions of this section shall not apply if: 

(A) The controlling producer both (i) places 
insurance only with the controlled insurer, or only with 
the controlled insurer and a member or members of the 
controlled insurer's holding company system, or the 
controlled insurer's parent, affiliate, or subsidiary and 
receives no compensation based upon the amount of 
premiums written in connection with that insurance; and 
(ii) accepts insurance placements only from nonaffiliated 
subproducers, and not directly from insureds. 

(B) The controlled insurer, except for insurance 
business written through a residual market facility such 
as the California Automobile Assigned Risk Plan, accepts 
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1 insurance business only from a controlling producer, a 
2 producer controlled by the controlled insurer, or a 
3 producer that is a subsidiary of the controlled insurer. 
4 (b) A controlled insurer shall not accept business from 
5 a controlling producer and a controlling producer shall 
6 not place business with a controlled insurer unless there 
7 is a written contract between the controlling producer 
8 and the insurer specifying the responsibilities of each 
9 party, and the contract has been approved by the board 

10 of directors of the insurer and contains the following 
11 minimum provisions: 
12 (1) The controlled insurer may terminate the contract 
13 for cause upon written notice to the controlling producer. 
14 The controlled insurer shall suspend the authority of the 
15 controlling producer to write business during the 
16 pendency of any dispute regarding the cause for the 
17 termination. 
18 (2) The controlling producer shall render accounts to· 
19 the controlled insurer detailing all material transactions, 
20 including information necessary. to support all 
21 commissions, charges, and other fees received by, or 
22 owing to, the controlling producer. 
23 (3) The controlling producer shall remit all funds due 
24 under the terms of the contract to the controlled insurer 
25 on at least a monthly basis. The due date shall be fixed so 
26 that premiums or installments of premiums collected 
27 shall be remitted no later than 90 days after the effective 
28 date of any policy placed with the controlled insurer 
29 under this contract. 
30 (4) All funds collected for the controlled insurer's 
31 account shall be held by the controlling producer in a 
32 fiduciary capacity, in one or more appropriately 
33 identified bank accounts in banks that are members of 
34 the Federal Reserve System, in accordance with the 
35 provisions of the insurance law as applicable. However, 
36 funds of a controlling producer not required to be 
37 licensed in this state shall be maintained in compliance 
38 with the requirements of the controlling producer's 
39 domiciliary jurisdiction. 
40 (5) The controlling producer shall maintain separa 
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1 identifiable records of business written for the controlled 
2 insurer. 
3 (6) The contract shall not be assigned in whole or in 
4 part by the controlling producer. 
5 (7) The controlled insurer shall provide the 
6 controlling producer with its underwriting standards, 
7 rules and procedures, manuals setting forth the rates to 
8 be charged, and the conditions for the acceptance or 
9 rejection of risks. The controlling producer shall adhere 

10 to the standards, rules, procedures, rates, and conditions. 
11 The standards, rules, procedures, rates, and conditions 
12 shall be the same as those applicable to comparable 
13 business placed with the controlled insurer by a producer 
14 other than the controlling producer. 
15 (8) The rates and terms of the controlling producer's 
16 commissions, charges or other fees, and the purposes for 
17 those charges or fees. The rates of the commissions, 
18 charges, and other fees shall be no greater than those 
19 applicable to comparable business placed with the 
20 controlled insurer by producers other than controlling 
21 producers. For purposes of this paragraph and paragraph 
22 (7), examples of "comparable business" includes the 
23 same lines of insurance, same kinds of insurance, same 
24 kinds of risks, similar policy limits, and similar quality of 
25 business. 
26 (9) If the contract provides that the controlling 
27 producer, on insurance business placed with the insurer, 
28 is to be compensated contingent upon the insurer's 
29 profits on that business, then this compensation shall not 
30 be determined and paid until at least five years after the 
31 premiums on liability insurance are earned and at least 
32 one year after the premiums are earned on any other 
33 insurance. In no event shall the commissions be paid until 
34 the adequacy of the controlled insurer's reserves on 
35 remaining claims has been independently verified 
36 pursuant to paragraph (1) of subdivision (d). 
37 (10) A limit on the controlling producer's writings in 
38 relation to the controlled insurer's surplus and total 
39 writings. The insurer may establish a different limit for 
40 each line or sub line of business. The controlled insurer 
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1 shall notify the controlling producer when the applicable 
2 limit is approached and shall not accept business from the 
3 controlling producer if the limit is reached. The 
4 controlling producer shall not place business with the 
5 controlled insurer if it has been notified by the controlled 
6 insurer that the limit has been reached. 
7 (11) The controlling producer may negotiate but shall 
8 not bind reinsurance on behalf of the controlled insurer 
9 on business the controlling producer places with the 

10 controlled insurer, except that the controlling producer 
11 may bind facultative reinsurance contracts pursuant to 
12 obligatory facultative agreements if the contract with the 
13 controlled insurer contains underwriting guidelines 
14 including, for both reinsurance assumed and ceded, a list 
15 of reinsurers with which those automatic agreements are 
16 in effect, the coverages and amounts or percentages that 
17 may be reinsured and commission schedules.;; 
18 (c) Every controlled insurer shall have an audit 
19 committee of the board of directors composed of 
20 independent directors. The audit committee shall' 
21 annually meet with management, the insurer's; 
22 independent certified public accountants, and an 
23 independent casualty actuary, or other independent loss' 
24 reserve specialist acceptable to the commissioner, to 
25 review the adequacy of the insurer's loss reserves. 
26 (d) (1) In addition to any other required loss reserve 
27 certification, the controlled insurer shall annually, on 
28 April 1 of each year, file with the commissioner 
29 opinion of an independent casualty actuary, or otuv> 
30 independent loss reserve specialist, acceptable to the 
31 commissioner, reporting loss ratios for each line 
32 business written and attesting to the adequacy of 
33 reserves established for losses incurred and 
34 as of yearend, including incurred but not reported lVo)o)C;~: 
35 on business placed by the producer. 
36 (2) The controlled insurer shall annually report to 
37 commissioner the amount of commissions paid to 
38 producer, the percentage the amount represents of 
39 net premiums written and comparable amounts 
40 percentages paid to noncontrolling producers 
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1 placements of the same kinds of insurance. 
2 1216.4. The controlling producer shall, prior to the 
3 effective date of the policy, deliver written notice to the 
4 prospective insured disclosing the relationship between 
5 the producer and the controlled insurer; except that, if 
6 the business is placed through a subproducer who is not 
7 a controlling producer, the controlling producer shall 
8 retain in its records a signed commitment from the 
9 subproducer that the subproducer is aware of the 

10 relationship between the insurer and the producer and 
11 that the subproducer has or will notify the insured of the 
12 relationship between the controlling producer and the 
13 controlled insurer. 
14 1216.5. (a) (1) If the commissioner believes that the 
15 controlling producer or any other person has not 
16 materially complied with this article, or any regulation or 
17 order issued or promulgated pursuant to this article, and 
18, after notice and an opportunity to be heard, the 
19 commissioner may order the controlling producer to 
20 cease placing business with the controlled insurer. 
21 (2) If the commissioner finds that because of any 
22 material noncompliance that the controlled insurer or 
23 any policyholder thereof has suffered any loss or damage, 
24 the commissioner may bring a civil, action or intervene in 
25 an action brought by or on behalf of the insurer or 
26 policyholder for recovery of compensatory damages for 
27 the benefit of the insurer or policyholder or other 
28 appropriate relief. 
29 (3) Nothing in paragraph (1) shall be construed to 
30 limit any authority granted to the commissioner by any 
31 other provision of law to issue orders or take actions prior 
32 to the holding of a hearing. 
33 (b) If an order for liquidation or rehabilitation of the 
34 controlled insurer has been entered pursuant to Article 
35 14 (commencing with Section 1010) of Chapter 1 of Part 
36 2 of Division 1, and the receiver appointed under that 
37 order believes that the controlling producer or any other 
38 person has not materially complied with this article, or 
39 any regulation or order issued or promulgated pursuant 
40 to this article, and the insurer suffered any loss or damage 
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1 therefrom, the receiver may maintain a civil action for 
2 recovery of damages or other appropriate sanctions for 
3 the benefit of the insurer. 
4 ( c) Nothing contained in this section shall affect the 
5 right of the commissioner to impose any other penalties 
6 authorized by any other provision of law. 
7 (d) Nothing contained in this section is intended to or 
8 shall in any manner limit or diminish the rights of 
9 policyholders, claimants, creditors, or other third parties. 

10 1216.6. Controlled insurers and controlling producers 
11 who are noUn compliance with Section 1216.3 of this act 
12 on its effective date shall have 60 days to do so and shall " 
13 comply with Section 1216.4 beginning with all policies 
14 written or renewed on or after March 1, 1993. 
15 SEC. B.5. Article 3 (commencing with Section 30BO) 
16 of Chapter 3 of Division 2 of the Insurance Code is 
17 repealed. 
18 SEC. 9. No reimbursement is required by this act 
19 pursuant to Section 6 of Article XIII B of the California 
20 Constitution because the only costs which may be 
21 incurred by a local agency or school district will be 
22 incurred because this act creates a new crime or 
23 infraction, changes the definition of a crime or infraction, 
24 changes the penalty for a crime or infraction, or 
25 eliminates a crime or infraction. Notwithstanding Section 
26 17580 of the Government Code, unless otherwise 
27 specified in this act, the provisions of this act shall become 
28 operative on the same date that the act takes effect 
29 pursuant to the California Constitution. 

o 
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AMENDED IN ASSEMBLY JULY lO, 1992 

AMENDED IN ASSEMBLY JUNE 16, 1992 

AMENDED IN SENATE APRIL 21,1992 

AMENDED IN SENATE APRIL 6, 1992 

SENATE BILL No. 1666 

Introduced by Senator Johnston 

February 20, 1992 

An act to amend Sections 730, 733, 734, 900.2, 923, 1215.5 and 
1215.lO of, to add Sections 729, 734.1, 735.5, 737, and 1215.16 to, 
to add Article 10.3 (commencing with Section 928) to Chapter 
1 of, and Article 4.8 (commencing with Section 1216) to 
Chapter 2 of, Part 2 of Division 1 of, and to repeal Article 3 
(commencing with Section 3080) of Chapter 3 of Division 2 
of, the Insurance Code, relating to insurance, and making an 
appropriation therefor. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1666, as amended, Johnston. Insurance. 
Existing law grants authority to the Insurance 

Commissioner to examine, as specified, the business and 
affairs of insurers including, prior to issuing to a domestic 
insurer, a certificate of authority, and in certain 
Circumstances, whenever any foreign insurer applies for 
admission to conduct business in this state. Existing law also 
authorizes the commissioner upon request of shareholders, 
policyholders, or creditors, as specified, to examine the 
business and affairs of an admitted insurer. 

This bill would grant the commissioner additional and 
broader authority, as specified, to examine the activities, 
operations, financial condition, and affairs of all persons 
transacting the business of insurance in this state or otherwise 
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subject to the jurisdiction of the comrmSSlOner, including 
requiring the commissioner to conduct an examination of 
every insurer admitted in this state not less frequently than 
once every 5 years. This bill would provide that in lieu of the 
examination for any foreign or alien insurer admitted in this 
state, the commissioner may accept an examination report 
from the insurance department of the insurer's state of 
domicile or port-of-entry state, until January 1, 1994, as 
specified. 

Existing law requires insurers to open books and papers for 
inspection by the commissioner. ~ 

This bill would revise and recast that requirement. It would 
require officers, directors, employees, and agents to assist 
examiners, as specified. It would empower the commissioner 
to issue subpoenas, administer oaths, and examine under oath 
any person as to any matter pertinent to examination. 

The bill would also require, no later than 60 days following 
completion of examination, the examiner to file with the 
department' a verified written report of the examination 
under oath, as specified. The bill would provide that specified 
provisions shall not be construed so as to limit the 
commissioner's authority to make public any final or 
preliminary examination report, as specified. 

The bill would also provide, with respect to examination by 
the commissioner, that all working papers, documents, and 
recorded information shall be confidential and not subject to 
subpoena, with specified exception. It would also provide that 
no cause of action nor liability shall be imposed on the 
commissioner for statements made or conduct performed in 
certain examination activities. This bill would provide that if 
the commissioner, his or her representatives, or an examiner 
appointed by the commissioner is the prevailing party in a 
civil action for libel, slander, and other torts, as specified, they 
would be entitled to attorney's fees and costs under specified 
circumstances. 

Existing law requires all insurers doing business in this state 
to file with the Insurance Commissioner, an annual statement 
of its condition, as specified, and to have an annual audit by 
an independent certified public accountant, as specified. 

This bill would require the audit to be conducted and the 
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audit report filed in conformity with specified instructions 
adopted by the National Association of Insurance 
Commissioners (NAIC), to a specified extent, and would 
make related changes. 

This bill would require that insurers filing the annual 
statement use the annual statement blanks and instructions 
adopted by the NAIC, as specified. 

This bill would provide that an admitted insurer shall not 
undertake any single risk or accept reinsurance on any single 
risk when its liability in excess of the amount reinsured by 
reinsurance authorized for annual statement credit exceeds 
10% of its capital and surplus, as specified. 

,Existing law authorizes domestic insurers to organize and 
control, as specified, affiliates or subsidiaries including 
investing in stock or other securities of the subsidiary, as 
specified. Existing law requires that material transactions by 
registered insurers and their affiliates be reported to the 
commissioner and meet specified standards including ffie 
requirement -tftftt ftfl: insuFef's sUFplus ftS FegaFds te 
~~ieyholdeFs following a-ny dividends et' distFibutions te 
shaFcholdef affiliates,.ee fcasonable ffi fClation te ffie insufef's 
outstanding liabilities anti financial needs. Existing law 
prohibits an insured subject to registration as a member of an 
insurance company holding system from paying any 
extraordinary dividend or distribution, as defined, to its 
stockholders without notification to, and opportunity by the 
commissioner to disapprove, the dividend or distribution . 

. EXisting law also provides for criminal penalties for violation 
of these provisions. 

This bill would delete ffie pFohibition upen ffie payment ef 
extfaoFdinaFY dividends et' distFibutions ey these fCgistefed 
msufefs without notice te ftflti appfoval ef ffie eommissionef 
tlftti viould authorize the commissioner to impose civil fines, 
as specified, against directors or officers of insurers who 
Violate specified provisions. This bill would also make it a 
crime punishable by imprisonment, et' fine, or both, as 
specified, for any officer, director, or employee of an 
insuran,ce holding company system to willfully and knowingly 
make materially false statements, reports, or filings to the 
commissioner. By creating a new crime, this bill would 
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impose a state-mandated local program. The bill would· 
impose specified late filing fees upon insurers subject to the 
insurance holding company regulatory act, thereby making 
an appropriation, since these fees would be deposited into the 
continuously appropriated Insurance Fund. 

This bill would provide that in case of liquidation or 
rehabilitation of an insurer, the appointed receiver shall have 
a right to recover distributions and payments on behalf of the 
insurer, as specified. 

This bill would also enact provisions, as specified, regulating 
the transaction of business between controlled insurers, as 
defined, and controlled producers, as defined, including, 
among others, requiring a written contract containing 
specified provisions. 

Existing law imposes limitations on any incorporated fire 
and marine insurer against insuring anyone risk above a 
certain sum. 

This bill would repeal that provision. 
The California Constitution requires the state to reimburse 

local agencies and school districts for certain costs mandated. 
by the state. Statutory provisions establish procedures for·· 
making that reimbursement. ; .. 

This bill would provide that no reimbursement is required·' 
by this act for a specified reason. 

Vote: majority. Appropriation: yes. Fiscal committee: yes .. 
State-mandated local program: yes. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 729 is added to Article 4 
2 (commencing with Section 729) of Chapter 1 of Part 2 of' 
3 the Insurance Code, to read: 
4 729. As used in this article, the following terms 
5 the following meanings: 
6 (a) "Company" means any person engaging in, 
7 proposing or attempting to engage in, any transaction 
8 kind of insurance or surety business and any person 
9' group of persons who may otherwise be subject to 

10 administrative, regulatory, or taxing authority of 
11 commissioner. 
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1 (b) "Examiner" means any individual or firm 
2 authorized by the comrmSSlOner to conduct an 
3 examination under this article. 
4 (c) "Person" means any person, association, 
5 organization, business trust, partnership, or corporation, 
6 or any affiliate thereof. 
7 SEC. 1.1. Section 730 of the Insurance Code is 
8 amended to read: 
9 730. (a) The commissioner, whenever he or she 

10 deems necessary or whenever he or she is requested by 
11 verified petition, signed by 25 persons interested as 
12 shareholders, policyholders, or creditors of any admitted 
13 insurer showing that the insurer is insolvent under this 
14 code, or upon information that any insurer has violated 
15 any provision of Article 7 (commencing with Section 
16 800), shall examine the business and affairs of the insurer. 
17 The commissioner shall so examine every domestic 
18 insurer before issuing to it a certificate of authority other 
19 than a renewal. 
20 (b) The commissioner may conduct an examination 
21 under this article of any company as often as the 
22 commissioner in his or her discretion deems appropriate 
23 but shall, at a minimum, conduct an examination of every 
24 insurer admitted in this state not less frequently than 
25 once every five years. In scheduling and determining the 
26 nature, scope, and frequency of the examinations, the 
27 commissioner shall consider the results of financial 
28 statement analyses and ratios, changes in management or 
29 ownership, actuarial opinions, reports of independent 
30 certified public accountants, and other criteria as set 
31 forth in the Examiner's Handbook adopted by the 
32 National Association of Insurance Commissioners which 
33 are in effect when the commissioner exercises discretion 
34 under this section. 
35 (c) For purposes of completing an examination of any 
36 company under this article, the commissioner may 
37 examine or investigate any person, or the business of any 
38 person, insofar as the examination or investigation is, in 
39 the discretion of the commissioner, necessary or material 
40 to the examination of the company. 
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(d) In lieu of an examination under this article of any 
foreign or alien insurer admitted in this state, the 
commissioner may accept an examination report on the 
company as prepared by the insurance department of the 
company's state of domicile or port-of-entry state until 
January 1, 1994. Thereafter, these reports may only be 
accepted if (1) the insurance department was at the time 
of the examination accredited under the National 
Association of Insurance Commissioner's Financial 
Regulation Standards and Accreditation Program, or (2) 
the examination is performed under the superv{sion of an 
accredited insurance department or with the 
participation of one or more examiners who are 
employed by an accredited state insurance department 
and who, after a review of the examination work papers 
and report, state under oath that the examination was 
performed in a manner consistent with the standards and 
procedures required by their insurance department. 

SEC. 1.2. Section 733 of the Insurance Code 
amended to read: 

733. In making such examination the commissioner: 
(a) Shall have free access to all the books and papers 

of the company. 
(b) Shall thoroughly inspect and examine all its affairs. 
(c) Shall ascertain its condition and ability to fulfill its 

obligations. 
(d) Shall ascertain if it has complied with all laws 

applicable to its insurance transactions. 
( e ) May appraise or cause to be appraised by 

competent appraisers appointed by him or her all 
property in which the insurer has or claims an interest, 
or which is security, in any form, for the payment of any 
debt or obligation to the insurer. All such appraisals of 
real property shall be in writing. 

(f) Shall, in conducting the examination, observe those· 
guidelines and procedures set forth in the Examiner's 
Handbook adopted by the National Association of 
Insurance COmmissioners. The commissioner may also 
employ other guidelines or procedures which the 
commissioner may deem appropriate. 
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1 (g) May retain attorneys, appraisers, independent 
2 actuaries, independent certified public accountants, or 
3 other professionals and specialists as examiners, or any of 
4 the employees of the department assigned by the 
5 commissioner to carry out the purposes of this article, the 
6 cost of which shall be borne by the company subject to 
7 examination. 
8 SEC. 1.3. Section 734 of the Insurance Code is 
9 amended to read: 

10 734. Every company or person from whom 
11 information is sought, and its officers, directors, 
12 employees, and agents, shall provide to the examiners 
13 appointed pursuant to this article, timely, convenient, 
14 and free access at all reasonable hours at its offices to all 
15 books, records, accounts, papers, documents, and any or 
16 all computer or other recordings relating to the property, 
17 assets, business, and affairs of the company being 
18 examined. The officers, directors, employees, and agents 
19 of the company or person shall assist the examiners and 
20 aid in the examination so far as it is in their power to do 
21 so. The commissioner shall have the power to issue 
22 subpoenas, to administer oaths, and to examine under 
23 oath any person as to any matter pertinent to the 
24 examination. If he or she finds the books to be carelessly 
25 or improperly kept or posted, he or she shall employ 
·26 sworn experts to rewrite, post, and balance the books at 
27 the insurer's expense. 
28 SEC. 104. Section 734.1 is added to the Insurance 
29 Code, to read: 
30 734.1. (a) No later than 60 days following completion 
31 of the examination, the examiner in charge shall file with 
32 the department a verified written report of the 
33 examination under oath. Upon receipt of the verified 
34 report, the department shall transmit the report to the 
35 company examined, together with a notice that the 
36 company has 30 days to make a written submission or 
37 rebuttal with respect to any matters contained in the 
38 examination report. 

.. 39 (b) Within 30 days of the end of the period allowed for 
40 the receipt of written submissions or rebuttals, the 
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1 commissioner shall fully consider and review the report, 
2 together with any written submissions or rebuttals and 
3 any relevant portions of the examiner's workpapers, and 
4 shall either adopt the report as filed or with modifications 
5 or corrections, or reject the report with directions to the 
6 examiners to reopen the examination for purposes of 
7 obtaining additional data, documentation, or . 
8 information, and refiling pursuant to subdivision (a). 
9 (c) Nothing contained in this article shall be construed 

10 to limit the commissioner's authority to terminate or 
11 suspend any examination in order to pursue other legal 
12 or regulatory action pursuant to the insurance laws of this 
13 state. 
14 SEC. 1.5. Section 735.5 is added to the Insurance 
15 Code, to read: 
16 735.5. (a) Nothing contained in this article shall be . 
17 construed to limit the commissioner's authority to use 
18 and, if appropriate, to make public, any final or 
19 preliminary examination report, any examiner or 
20 company workpapers or other documents, or any other 
21 information discovered or developed during the course 
22 of any examination in the furtherance of any legal or 
23 regulatory action which the commissioner may, in his or 
24 her discretion, deem appropriate. 
25 (b) Nothing contained in this code shall prevent or be 
26 construed as prohibiting the comrrusslOner from 
27 disclosing the content of an examination report, 
28 preliminary examination report or results, or any matter 
29 relating thereto, to the insurance department of this or 
30 any other state or country, or to law enforcement officials 
31 of this or any other state or agency of the federal· 
32 government at any time, or to the National Association of· 
33 Insurance Commissioners, provided the recipient of the 
34 report or matters relating thereto agrees in writing to 
35 hold it confidential and in a manner consistent with this 
36 article, unless the prior written consent of the company 
37 to which it pertains has been obtained. 
38 ( c) All working papers, recorded informati 
39 documents, and copies thereof produced by, obtained by, 
40 or disclosed to the commissioner or any other person in 
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1 the course of an examination made pursuant to this 
2 article shall be given confidential treatment and are not 
3 subject to subpoena and shall not be made public by the 
4 commissioner or any other person, except to the extent 
5 provided in subdivision (a) or (b). 
6 SEC. 1.6. Section 737 is added to the Insurance Code, 
7 to read: 
8 737. (a) No cause of action shall arise nor shall any 
9 liability be imposed against the commissioner, the 

10 commissioner's authorized representatives, or any 
11 examiner appointed by the commissioner for any 
12 statements made or conduct performed in good faith 
13 while carrying out the provisions of this article. 
14 (b) No cause of action shall arise, nor shall any liability 
15 be imposed against any person for the act of 
16 communicating or delivering information or data to the 
17 commISSIoner or the commissioner's authorized 
18 representative or examiner pursuant to an examination 
19 made under this article, if the act of communication or 
20 delivery was performed in good faith and without 
21 fraudulent intent or the intent to deceive. 
22 (c) This section shall not abrogate or modify in any 
23 way any common law or statutory privilege or immunity 
24 previously enjoyed by any person identified in 
25 subdivision (a). 
26 (d) A person identified in subdivision (a) shall be 
27 entitled to an award of attorney's fees and costs if he or 
28 she is the prevailing party in a civil cause of action for 
29 libel, slander, or any other relevant tort arising out of 
30 activities engaged in while carrying out the provisions of 
31 this article and the party bringing the action was not 
32 substantially justified in doing so. For purposes of this 
33 section, a proceeding is substantially justified if it had a 
34 reasonable basis in law or fact at the time that it was 
35 initiated. 
36 SEC. 2. Section 900.2 of the Insurance Code is 
37 amended to read: 
38 900.2. (a) All insurers doing business in this state shall 
39 have an annual audit by an independent certified public 
40 accountant. The audit shall be conducted and the audit 
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report prepared and filed in conformity with the Annual,' 
Audited Financial Reports instructions contained in the 
annual statement instructions as adopted from time to 
time by the National Association of Insurance 
Commissioners. 

(b) The commissioner may grant a 30-day extension of , 
the filing date upon a showing by the insurer and its' 
independent certified public accountant of the reasons 
for requesting that extension and the determination by , 
the commissioner of substantial cause for an ,.extension. 
The request for an extension shall be submitted in writing 
not less than 20 days prior to the due date in sufficient 
detail to permit the commissioner to make an informed 
decision on the requested extension. 

(c) The commissioner may promulgate regulations to 
further the purposes of this section.;" 

SEC. 3. Section 923 of the Insurance Code is amended { 
to read: :; 

923. The commissioner shall require every insurer t 
which is required to file an annual statement to use thei' 
annual statement blanks and instructions thereto,}' 
adopted by the National Association of Insurance~' 
Commissioners. The statements shall be completed in[i 
conformity with the Accounting Practices and': 
Procedures Manual adopted by the National Association" 
of Insurance Commissioners, to the extent that the 
practices and procedures contained in the manual do not 
conflict with any other provision of this code. The 
commissioner may make changes from time to time in 
the form of the statements and reports as seem to him or 
her best adapted to elicit from the insurers a true exhibit 
of their condition. The commissioner shall notify 
insurer of any changes from the National Association 
Insurance Commissioners' annual statement 
which the commissioner has determined pursuant to 
section to be appropriate. 

SEC. 4. Article 10.3 (commencing with Section 928 
is added to Chapter 1 of Part 2 of Division 1 of 
Insurance Code, to read: 

----- -
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1 Article 10.3. Single Risk Limitation 
2 
3 928. (a) An admitted insurer shall not undertake any 
4 single risk or accept reinsurance on any single risk when 
5 its liability thereon in excess of the amount reinsured by 
6 reinsurance authorized for annual statement credit 
7 under this code exceeds 10 percent of its capital and 
8 surplus as shown by its last statement on file in the office 
9 of the commissioner. 

10 (b) This section shall 'apply to any class or classes of 
11 insurance specified in Chapter 1 (commencing with 
12 Section 100) of Part 1 of Division 1, except: 
13 (1) Life, as defined in Section 101. 
14 (2) Title, as defined in Section 104. 
15 (3) Surety, as defined in Section 105. 
16 (4) Mortgage Guaranty, as defined in Section 119, 
17 (5) Financial Guaranty, as defined in Section 124. 
18 SEG &:- Scction IBH5.S ef tfi.e Insurancc Getle is 
19 amcndcd te ret:tth 
20 IBIS.S. fat Matcyial h'ansactions By yc~isteycd 
21 inSUYCYS witft tfteff affiliatcs sftall Be subicct te 
22 f.ollowing standayds: 
23 fIt +he tcyms sftall Be fttir a:ne ycasonablc. 
24 -f£t +he booles, accounts, a:ne yccoyds ef efte!t ~ 
25 sftall Be Be maintaincd as te dcady a:ne accuyately 
26 disclosc Hte pyccisc natuyc a:ne dctails ef tfi.e h'ansactions. 
27 -f&r +he insuycy'S suyplus as fcgayds policyholdcys 
28 follovrdlg fiftY dividcnds eT dish'ibutions te shaycholdcy 
29 affiliatcs sftall Be Yca!30nable in yelation te tfi.e inSUYCY'S 
30 outstanding liabilitics a:ne adcquatc te its financial nccds. 
31 +Bt ¥'et' PUYPOSCS ef this ayticlc, in dctcnnining 
32 7.vhctfl:cy ftll inSUYCY'S suyplus as ycgards policyholdcrs is 
33 :rcasonable in yelation te tfi.e inSUfCY'S outstanding 
34 liabilitics an4 adcquatc te its financial nccds, Hte 
35 follo7y'rdlg factoYs, among otfl:cys, sftall Be considcycd: 
36 fIt +he Bi2e ef tfi.e insuycr as mcasurcd By its ftBSefs. 
37 capital ana su:rplus, rcsc:rvcs, prcmium "Vf'itin~s-
38 inSUl'ftllCC in fe:ree; ana ethet' appropriatc critcria. 
39 -f£t +he cNtcnt te which tfi.e insurcr's busincss is 
40 divcrsificd 8:ffion~ tfi.e scvcrallines ef insuYanec, 
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1 -f&1- +fie number ftfl:€i ~ ef ~ insured ffi eaeft line 
2 ef business. 
3 ftt +fie extent ef the geographical dispersion ef the ' 
4 insure:r's insured fts.lts.: ' 
5 f8t +fie nature ftft€l extent ef the insurCf"s :reimUt'AFlPA 
6 p:rogram. 
7 * +fie quality, divCf'sification, ftft€l liquidity ef the 
8 insU:rCf"S investmenio pOrtfolio. 
9 f1+ +fie recent ~ ftft€l projected futu:re ffen€l. ffi the 

10 ~ ef the insure:r's surplus ftS :regafds policyholdefs. 
11 ~ +fie sUfplus ftS :rega:rds policyholde:rs maintained . 
12 .ey othe:r, compafable insufe:rs. " 
13 -f9t +fie adequacy ef the insu:ref's fesefves. 
14 ~ +fie quality ftft€l liquidity ef investments in 
15 subsidia:ries ffi8:€le pUfsuant ffi Section 1£H5.1. +he. 
16 commissionef ffiftj' ffeftt these inyestment ftS ft disallowed ' 
17 ftSSet fer pUfposes ef detefmining the adequacy ef sUfplus 
18 ftS :regafds policyholdefs v/heneyef ffi ffi.s er fteT. infjS1T'l"lP'Ri' 

19' the investment Be waf'f'ants. 
20 8EG €h 
21 SEC. 5. Section 1215.10 of the Insurance Code is 
22 amended to read: 
23 1215.10. (a) Any insurer that fails to file a statement, 
24 report, or request for approval required by this article in 
25 a timely manner shall be subject to the late filing fees set 
26 forth in Section 924. 
27 (b) Every director or officer of an insurance holding 
28 company system who knowingly violates, participates in, 
29 or assents to, or who knowingly permits any of the officers 
30 or agents of the insurer to engage in transactions or make 
31 investments which have not been properly reported or 
32 submitted pursuant to Sections 1215.4 and 1215.5, or, 
33 which violate this article, shall pay, in their individual 
34 capacity, a civil forfeiture of not more than fifty thousand 
35 dollars ($50,000) per violation, after notice and 
36 before the commissioner. In determining the amount 
37 the civil forfeiture, the commissioner shall take' into 
38 account the appropriateness of the forfeiture 
39 respect to the gravity of the violation, the history 
40 previous violations, and any other matters as justice 
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1 require. 
2 (c) Whenever it appears to the commissioner that any 
3 insurer subject to this ,article or any director, officer, 
4 employee, or agent thereof has engaged in any 
5 transaction or entered into a contract which is subject to 
6 Section 1215.5 and which would not have been approved 
7 had approval been requested, the commissioner may 
8 order the insurer to cease and desist immediately any 
9 further activity under that transaction or contract. After 

10 notice and hearing the commissioner may also order the 
11 insurer to void any contracts and restore the status quo 
12 if this action is in the best interest of the policyholders, 
13 creditors, or the public. 
14 (d) Whenever it appears to the commissioner that any 
15 insurer or any director, officer, employee or agent 
16 thereof has committed a willful violation of this article, 
17 the commissioner may cause criminal proceedings to be 
18 instituted in the county in which the principal office of 
19 the insurer is located, or if such insurer has no such office 
20 in the state then by the Attorney General against such 
21 insurer or the responsible director, officer, employee, or 
22 agent thereof. Any insurer which willfully violates this 
23 article shall be fined not more than ten thousand dollars 
24 ($10,000). Any individual who willfully violates this 
25 article shall be fined not more than three thousand 
26 dollars ($3,000) or, if such willful violation involves the 
27 deliberate perpetration of a fraud upon the 
28 commissioner, imprisoned in the state prison, or both. 
29 (e) Any officer, director, or employee of an insurance 
30 holding company system who willfully and knowingly 
31 subscribes to or makes or causes to be made any 
32 materially false statements, reports, or Hlings with the 
33 intent to deceive the commissioner in the performance 
34 of his or her duties under this article, upon conviction 
35 thereof, shall be fined not more than three thousand 
36 dollars ($3,000) or, if the willful violation of this 
37 subdivision involves the deliberate perpetration of a 
38 fraud upon the commissioner, imprisoned in the state 
39 prison, or both imprisonment and'fine. Any fines imposed 
40 shall be paid by the officer, director, or employee in his 
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1 or her individual capacity. 
2 8EG ':h 
3 SEC. 6. Section 1215.16 is added to the Insurance 
4 Code, to read: 
5 
6 
7 
8 
9 
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1215.16. (a) If an order for liquidation or 
rehabilitation of a domestic insurer has been entered, the 
receiver appointed under that order shall have a right to 
recover on behalf .of the insurer (1) from any parent 
corporation or holding company or person or affiliate 
who otherwise controlled the insurer, the amount of 
distributions other than distributions of shm-es of the 
same class of stock paid by the insurer on its capital stock;' 
or (2) any payment in the form of a bonus, termination~ 
settlement, or extraordinary lump sum salary adjustment!' 
made by the insurer or its subsidiary to a director, officer,( 
or employee, where the distribution or payment' 
pursuant to (1) or (2) is made at any time during the one\ 
year preceding the petition for liquidation, conservation,~ 
or rehabilitation, as the case may be, subject to the} 
limitations of subdivisions (b), (c), and (d).l 

(b) No distribution shall be recoverable if the parenti~~ 
or affiliate shows that when paid the distribution was:':£ 

.~" lawful and reasonable, and that the insurer did not know~~: 
and could not reasonably have known that thel 
distribution might adversely affect the ability of the ii 
insurer to fulfill its contractual obligations.' 

(c) Any person who was a parent corporation or C 

holding company or a person who otherwise controlled 
the insurer or affiliate at the time the distributions were 
paid shall be liable up to the amount of distributions or 
payments under subdivision (a) that the person recei 
Any person who otherwise controlled the insurer at 
time the distributions were declared shall be liable up to 
the amount of distributions he or she would 
received if they had been paid immediately. If two 
more persons are liable with respect to the s 
distributions, they shall be jointly and severally liable. 

(d) The maximum amount recoverable under 
section shall be the amount needed in excess of all 
available assets of the impaired or insolvent insurer to 
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1 the contractual obligations of the impaired or insolvent 
2 insurer and to reimburse any guaranty funds. 
3 (e) To the extent that any person liable under 
4 subdivision (c) is insolvent or otherwise fails to pay claims 
5 due from it pursuant to that subdivision, its parent 
6 corporation or holding company or person who otherwise 
7 controlled it at the time the distribution was paid, shall be 
8 jointly and severally liable for any resulting deficiency in 
9 the amount recovered from the parent corporation or 

10 holding company or person who otherwise controlled it. 
11 &E&. &-
12 SEC. 7. Article 4.8 (commencing with Section 1216) 
13 is added to Chapter 2 of Part 2 of Division 1 of the 
14 Insurance Code, to read: 
15 
16 
17 
18 
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Article 4.8. Business Transacted with Producer 
Controlled Insurer 

1216. This article may be cited as the Business 
Transacted with Producer Controlled Insurer Act. 

1216.1. As used in this article, the following terms 
have the following meanings: 

(a) "Accredited state" means a state in which the 
insurance department or regulatory agency having 
jurisdiction over the business of insurance has qualified as 
meeting the minimum financial regulatory standards 
promulgated and established from time to time by the 
National Association of Insurance Commissioners' 
(NAIC) Financial Regulation Standards and 
Accreditation Program. 

(b) "Control" or "controlled" has the meaning 
ascribed in Section 1215. 

(c) "Controlled insurer" means an admitted insurer 
which is controlled, directly or indirectly, by a producer. 

(d) "Controlling producer" means a producer who, 
directly or indirectly, controls an insurer. 

(e) "Admitted insurer" or "insurer" means any 
person, firm, association, or corporation admitted to 
transact any property or casualty insurance business in 
this state. The following are not to be construed to be 
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insurers for the purposes of this article: 
(1) All risk retention groups as defined in the 

Superfund Amendments Reauthorization Act of 1986 
(P.L. 99-499), the Risk Retention Act (15 U.S.c. Sec. 3901. 
et seq.), and the California Risk Retention Act of 1990 
(Chapter 1.5 (commencing with Section 125) of Part 1 of 
Division 1). 

(2) All residual market pools and joint underwriting 
authorities or associations. 

(3) All captive insurers. For the purposes of this, 
article, captive insurers are either insurance companies 
which are owned by another organization and whose" 
exclusive purpose is to insure risks of the parent 
organization and affiliated companies, or in the case of. 
groups and associations, insurance organizations which -~ 
are owned by the insureds and whose exclusive purpose 
is to insure risks of member organizations and group or 
association members and their affiliates. 

(f) "Producer" means a fire and casualty licensee or 
licensees or any other person, firm, association, or 
corporation, when, for any compensation, commission, or 
other thing of value, the person, firm, association, or 
corporation acts or aids in any manner in soliciting, 
negotiating or procuring the making of any insurance 
contract on behalf of an insured other than the person, 
firm, association, or corporation. 

1216.2. This article shall apply to insurers as defined in 
subdivision (e) of Section 1216.1, either domiciled in this 
state or domiciled in a state that is not an accredited state 
which has in effect a substantially similar law. All 
prqvisions of Article 4.7 (commencing with Section 1215) 
of Chapter 2 of Part 2 of Division 1, to the extent that this 
article does not confer greater authority upon 
commissioner or impose more restrictive 
upon any person, shall continu~ to apply to all 
within insurance holding company systems which 
subject both to Article 4.7 and to this article. 

1216.3. (a) (1) The provisions of this section 
apply if, in any calendar year, the aggregate amount 
gross written premium of business placed with 
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1 controlled insurer by a controlling producer is equal to or 
2 greater than 5 percent of the admitted assets of the 
3 controlled insurer, as reported in the controlled insurers' 
4 quarterly statement filed as of September 30 of the prior 
5 year. 
6 (2) Notwithstanding paragraph (1) of subdivision (a), 
7 the provisions of this section shall not apply if: 
8 (A) The controlling producer both (i) places 
9 insurance only with the controlled insurer, or only with 

10 the controlled insurer and a member or members of the 
11 controlled insurer's holding company system, or the 
12 controlled insurer's parent, affiliate, or subsidiary and 
13 receives no compensation based upon the amount of 
14 premiums written in connection with that insurance; and 
15 (ii) accepts insurance placements only from nonaffiliated 
16 subproducers, and not directly from insureds. 
17 (B) The controlled insurer, except for insurance 
18 business written through a residual market facility such 
19 as the California Automobile Assigned Risk Plan, accepts 
20 insurance business only from a controlling producer, a 
21 producer controlled by the controlled insurer, or a 
22 producer that is a subsidiary of the controlled insurer. 
23 (b) A controlled insurer shall not accept business from 
24 a controlling producer and a controlling producer shall 
25 not place business with a controlled insurer unless there 
26 is a written contract between the controlling producer 
27 and the insurer specifying the responsibilities of each 
28 party, and the contract has been approved by the board 
29 of directors of the insurer and contains the following 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

minimum provisions; 
(1) The controlled insurer may terminate the contract 

for cause upon written notice to the controlling producer. 
The controlled insurer shall suspend the authority of the 
controlling producer to write business during the 
pendency. of any dispute regarding the cause for the 
termination. 

(2) The controlling producer shall render accounts to 
the controlled insurer detailing all material transactions, 
including information necessary to support all 
commissions, charges, and other fees received by, or 
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owing to, the controlling producer. 
(3) The controlling producer shall remit all funds due 

under the terms of the contract to the controlled insurer 
on at least a monthly basis. The due date shall be fixed so 
that premiums or installments of premiums collected 
shall be remitted no later than 90 days after the effective 
date of any policy placed with the controlled insurer 
under this contract: 

(4) All funds collected for the controlled insurer's 
account shall be held by the controlling producer in a 
fiduciary capacity, in one or more appropriately 
identified bank accounts in banks that are members of 
the Federal Reserve System, in accordance with the, 
provisions of the insurance law as applicable. However, 
funds of a controlling producer not required to be 
licensed in this state shall be maintained in compliance. 
with the requirements of the controlling producer's: 
dOmiciliary' jurisdiction.~, 

(5) The controlling producer shall maintain separately.; 
identifiable records of business written for the controlled " 
insurer.¥ 

(6) The contract shall not be assigned in whole or m~i 
part by the controlling producer. '~:: 

(7) The controlled insurer shall provide the' 
controlling producer with its underwriting standards, 
rules and procedures, manuals setting forth the rates to, 
be charged, and the conditions for the acceptance or' 
rejection of risks. The controlling producer shall a(" 
to the standards, rules, procedures, rates, and condi 
The standards, rules, procedures, rates, and condiuuu".;,t 
shall be the same as those applicable to compara 
business placed with the controlled insurer by a prod 
other than the controlling producer. , 

(8) The rates and terms of the controlling prod 
COmmissions, charges or other fees, and the purposes 
those charges or fees. The rates of the commi 
charges, and other fees shall be no greater than 
applicable to comparable business placed with 
controlled insurer by producers other than 
producers. For purposes of this paragraph and 
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1 (7), examples of "comparable business" includes the 
2 same lines of insurance, same kinds of insurance, same 
3 kinds of risks, similar policy limits, and similar quality of 
4 business. 
5 (9) If the contract provides that the controlling 
6 producer, on insurance business placed with the insurer, 
7 is to be compensated contingent upon the insurer's 
8 profits on that business, then this compensation shall not 
9 be determined and paid until at least five years after the 

10 premiums on liability insurance are earned and at least 
11 one year after the premiums are earned on any other 
12 insurance. In no event shall the commissions be paid until 
13 the adequacy of the controlled insurer's reserves on 
14 remaining claims has been independently verified 
15 pursuant to paragraph (1) of subdivision (d). 
16 (10) A limit on the controlling producer's writings in 
17 relation to the controlled insurer's surplus and total 
18 writings. The insurer may establish a different limit for 
19 each line or subline of business. The controlled insurer 
20 shall notify the controlling producer when the applicable 
21 limit is approached and shall not accept business from the 
22 controlling producer if the limit is reached. The 
23 controlling producer shall not place business with the 
24 controlled insurer if it has been notified by the controlled 
25 insurer that the limit has been reached. 
26 (11) The controlling producer may negotiate but shall 
27 not bind reinsurance on behalf of the controlled insurer 
28 on business the controlling producer places with the 
29 controlled insurer, except that the controlling producer 
30 may bind facultative reinsurance contracts pursuant to 
31 obligatory facultative agreements if the contract with the 
32 controlled insurer contains underwriting guidelines 
33 including, for both reinsurance assumed and ceded, a list 
34 of reinsurers with which those automatic agreements are 
35 in effect, the coverages and amounts or percentages that 
36 may be reinsured and commission schedules. 
37 (c) Every controlled insurer shall have an audit 
38 committee of the board of directors composed of 
39 independent directors. The audit committee shall 
40 annually meet with management, the insurer's 
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independent certified public accountants, and an 
independent casualty actuary, or other independent loss 
reserve specialist acceptable to the commissioner, to 
review the adequacy of the insurer's loss reserves. 

(d) (1) In addition to any other required loss reserve 
certification, the controlled insurer shall annually, on 
April 1 of each year, file with the commissioner an 
opinion of an independent casualty actuary, or other 
independent loss reserve specialist, acceptable to the 
commissioner, reporting loss ratios for each line of 
business written and attesting to the adequacy of loss· 
reserves established for losses incurred and outstanding 
as of yearend, including incurred but not reported losses,;' 
on business placed by the producer. 

(2) The controlled insurer shall annually report to the 
commissioner the amount of commissions paid to the ,; 
producer, the percentage the amount represents of theJ 
net premiums written and comparable amounts and S 
percentages paid to noncontrolling producers for 
placements of the same kinds of insurance. 

1216.4. The controlling producer shall, prior to the 
effective date of the policy, deliver written notice to the 
prospective insured disclosing the relationship between 
the producer and the controlled insurer; except that, if 
the business is placed through a subproducer who is not 
a controlling producer, the controlling producer shall 
retain in its records a signed commitment from the 
subproducer that the subproducer is aware of the 
relationship between the insurer and the producer and 
that the subproducer has or will notify the insured of the 
relationship between the controlling producer and the 
controlled insurer. 

1216.5. (a) (1) If the commissioner believes that 
controlling producer or any other person has 
materially complied with this article, or any regulation or 
order issued or promulgated pursuant to this article, and 
after notice and an opportunity to be heard, 
commissioner may order the controlling producer 
cease placing business with the controlled insurer. 

(2) If the commissioner finds that because of 
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1 material noncompliance that the controlled insurer or 
2 any policyholder thereof has suffered any loss or damage, 
3 the commissioner may bring a civil action or intervene in 
4 an action brought by or on behalf of the insurer or 
5 policyholder for recovery of compensatory damages for 
6 the benefit of the insurer or policyholder or other 
7 appropriate relief. 
8 (3) Nothing in paragraph (1) shall be construed to 
9 limit any authority granted to the commissioner by any 

10 other provision of law to issue orders or take actions prior 
11 to the holding of a hearing. 
12 (b) If an order for liquidation or rehabilitation of the 
13 controlled insurer has been entered pursuant to Article 
14 14 (commencing with Section 1010) of Chapter 1 of Part 
15 2 of Division 1, and the receiver appointed under that 
16 order believes that the controlling producer or any other 
17 person has not materially complied with this article, or 
18 any regulation or order issued. or promulgated pursuant 
19 to this article, and the insurer suffered any loss or damage 
20 therefrom, the receiver may maintain a civil action for 
21 recovery of damages or other appropriate sanctions for 
22 the benefit of the insurer. 
23 (c) Nothing contained in this section shall affect the 
24 right of the commissioner to impose any other penalties 
25 authorized by any other provision of law. 
26 (d) Nothing contained in this section is intended to or 
27 shall in any manner limit or diminish the rights of 
28 policyholders, claimants, creditors, or other third parties. 
29 1216.6. Controlled insurers and controlling producers 
30 who are not in compliance with Section 1216.3 of this act 
31 on its effective date shall have 60 days to do so and shall 
32 comply with Section 1216.4 beginning with all policies 
33 written or renewed on or after March 1, 1993. 
34 SEG: 8:& 
35 SEG. 8. Article 3 (commencing with Section 3080) of 
36 Chapter 3 of Division 2 of the Insurance Code is repealed. 
37 SEC. 9. No reimbursement is required by this act 
38 pursuant to Section 6 of Article XIII B of the California 
39 Constitution because the only costs which may be 
40 incurred by a local agency or school district will be 
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1 incurred because this act creates a new crime or 
2 infraction, changes the definition of a crime or infraction, 
3 changes the penalty for a crime or infraction, or 
4 eliminates a crime or infraction. Notwithstanding Section 
5 17580 of the Government Code, unless otherwise 
6 specified in this act, the provisions of this act shall become 
7 operative on the same date that the act takes effect 
8 pursuant to the California Constitution. 
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Senate Bill No. 1666 

CHAPTER 614 

An act to amend Sections 730, 733, 734, 900.2, 923, and 1215.10 of, 
to add Sections 729, 734.1, 735.5, 737, and 1215.16 to, to add Article 10.3 
(commencing with Section 928) to Chapter 1 of, and Article 4.8 
(commencing with Section 1216) to Chapter 2 of, Part 2 of Division 
1 of, and to repeal Article 3 (commencing with Section 3080) of 
Chapter 3 of Division 2 of, the Insurance Code, relating to insurance, 
and making an appropriation therefor. 

[Approved by Governor September 8, 1992. Filed with 
Secretary of State September 9, 1992.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1666, Johnston. Insurance. 
Existing law grants authority to the Insurance Commissioner to 

examine, as specified, the business and affairs of insurers including, 
prior to issuing to a domestic insurer, a certificate of authority, and 
in certain circumstances, whenever any foreign insurer applies for 
admission to conduct business in this state. Existing law also 
authorizes the commissioner upon request of shareholders, 
policyholders, or creditors, as specified, to examine the business and 
affairs of an admitted insurer. 

This bill would grant the commissioner additional and broader 
authority, as specified, to examine the activities, operations, financial 
condition, and affairs of all persons transacting the business of 
insurance in this state or otherwise subject to the jurisdiction of the 
commissioner, including requiring the commissioner to conduct an 
examination of everv insurer admitted in this state not less 
frequently than once ~very 5 years. This bill would provide that in 
lieu of the examination for any foreign or alien insurer admitted in 
this state, the commissioner may accept an examination report from 
the insurance department of the insurer's state of domicile or 
port-of-entry state, until January 1, 1994, as specified. 

Existing law requires insurers to open books and papers for 
inspection by the commissioner. 

This bill would revise and recast that requirement. It would 
require officers, directors, employees, and agents to assist examiners, 
as specified. It would empower the commissioner to issue subpoenas, 
administer oaths, and examine under oath any person as to any 
matter pertinent to examination. 

The bill would also require, no later than 60 days following 
completion of examination, the examiner to file with the department 
a verified written report of the examination under oath, as specified. 
The bill would provide that specified provisions shall not be 
construed so as to limit the commissioner's authority to make public 
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any final or preliminary examination report, as specified. 
The bill would also provide, with respect to examination by the 

commissioner, that all working papers, documents, and recorded 
information shall be confidential and not subject to subpoena, with 
specified exception. It would also provide that no cause of action nor 
liability shall be imposed on the commissioner for statements made 
or conduct performed in certain examination activities. This bill 
would provide that if the commissioner, his or her representatives, 
or an examiner appointed by the commissioner is the prevailing 
party in a civil action for libel, slander, and other torts, as specified, 
they would be entitled to attorney's fees and costs under specified 
circumstances. 

Existing law requires all insurers doing business in this state to file 
with the Insurance Commissioner, an annual statement of its 
condition, as specified, and to have an annual audit by an 
independent certified public accountant, as specified. 

This bill would require the audit to be conducted and the audit 
report filed in conformity with specified instructions adopted by the 
National Association of Insurance Commissioners (NAIC), to a 
specified extent, and would make related changes. 

This bill would require that insurers filing the annual statement 
use the annual statement blanks and instructions adopted by the 
NAIC, as specified. 

This bill would provide that an admitted insurer shall not 
undertake any single risk or accept reinsurance on any single risk 
when its liability in excess of the amount reinsured by reinsurance 
authorized for annual statement credit exceeds 10% ofits capital and 
surplus, as specified. 

Existing law authorizes domestic insurers to organize and control, 
as specified, affiliates or subsidiaries including investing in stock or 
other securities of the subsidiary, as specified. Existing law requires 
that material transactions by registered insurers and their affiliates 
be reported to the commissioner and meet specified standards . 
Existing law prohibits an insured subject to registration as a member 
of an insurance company holding system from paying any 
extraordinary dividend or distribution, as defined, to its stockholders 
without notification to, and opportunity by the commissioner to 
disapprove, the dividend or distribution. Existing law also provides 
for criminal penalties for violation of these provisions. 

This bill would authorize the commissioner to impose civil fines, 
as specified, against directors or officers of insurers who violate 
specified provisions. This bill would also make it a crime punishable 
by imprisonment, fine, or both, as specified, for any officer, director, 
or employee of an insurance holding company system to willfully and 
knowingly make materially false statements, reports, or filings to the 
commissioner. By creating a new crime, this bill would impose a 
state-mandated local program. The bill would impose specified late 
filing fees upon insurers subject to the insurance holding company 
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regulatory act, thereby making an appropriation, since these fees 
would be deposited into the continuously appropriated Insurance 
Fund. 

This bill would provide that in case of liquidation or rehabilitation 
of an insurer, the appointed receiver shall have a right to recover 
distributions and payments on behalf of the insurer, as specified. 

This bill would also enact provisions, as specified, regulating the 
transaction of business between controlled insurers, as defined, and 
controlled producers, as defined, including, among others, requiring 
a written contract containing specified provisions. 

Existing law imposes limitations on any incorporated fire and 
marine insurer against insuring anyone risk above a certain sum. 

This bill would repeal that provision. 
The California Constitution requires the state to reimburse local 

agencies and school districts for certain costs mandated by the state. 
Statutory prOVlSlons establish procedures for making that 
reimbursement. 

This bill would provide that no reimbursement is required by this 
act for a specified reason. 

Appropriation: yes. 

The people of the State of California do enact as follows: 

SECTION 1. Section 729 is added to Article 4 (commencing with 
Section 729) of Chapter 1 of Part 2 of the Insurance Code, to read: 

729. :\s used in this article, the following terms have the following 
meanings: 

(a) "Company" means any person engaging in, or proposing or 
attempting to engage in, any transaction or kind of insurance or 
surety business and any person or group of persons who may 
otherwise be subject to the administrative, regulatory, or taxing 
authority of the commissioner. 

(b) "Examiner" means any individual or firm authorized by the 
commissioner to conduct an examination under this article. 

(c) "Person" means any person, association, organization, 
business trust, partnership, or corporation, or any affiliate thereof. 

SEC. 1.1. Section 730 of the Insurance Code is amended to read: 
730. (a) The commissioner, whenever he or she deems 

necessary or whenever he or she is requested by verified petition, 
signed by 25 persons interested as shareholders, policyholders, or 
creditors of any admitted insurer showing that the insurer is 
insolvent under this code, or upon information that any insurer has 
violated any provision of Article 7 (commencing with Section 800), 
shall examine the business and affairs of the insurer. The 
commissioner shall so examine every domestic insurer before issuing 
to it a certificate of authority other than a renewal. 

(b) The commissioner may conduct an examination under this 
article of any company as often as the commissioner in his or her 
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discretion deems appropriate but shall, at a minimum, conduct an 
examination of every insurer admitted in this state not less 
frequently than once every five years. In scheduling and 
determining the nature, scope, and frequency of the examinations, 
the commissioner shall consider the results of financial statement 
analyses and ratios, changes in management or ownership, actuarial 
opinions, reports of independent certified public accountants, and 
other criteria as set forth in the Examiner's Handbook adopted by 
the National Association bf Insurance Commissioners which are in 
effect when the commissioner exercises discretion under this section. 

(c) For purposes of completing an examination of any company 
under this article, the commissioner may examine or inve.,<>tigate any 
person, or the business of any person, insofar as the examination or 
investigation is, in the discretion of the commissioner, necessary or 
material to the examination of the company. 

(d) In lieu of an examination under this article of any foreign or 
alien insurer admitted in this state, the commissioner may accept an 
examination report on the company as prepared by the insurance 
department of the company's state of domicile or port-of-entry state 
until January 1, 1994. Thereafter, these reports may only be accepted 
if (1) the insurance department was at the time of the examination 
accredited under the National Association of Insurance 
Commissioner's Financial Regulation Standards and Accreditation 
Program, or (2) the examination is performed under the supervision 
of an accredited insurance department or with the participation of 
one or more examiners who are employed by an accredited state 
insurance department and who, after a review of the examination 
work papers and report, state under oath that the examination was 
performed in a manner consistent with the standards and procedures 
required by their insurance department. 

SEC. 1.2. Section 733 of the Insurance Code is amended to read: 
733. In making such examination the commissioner: 
(a) Shall have free access to all the books and papers 

company. 
(b) Shall thoroughly inspect and examine all its affairs. 
(c) Shall ascertain its condition and ability to fulfill its obligations. 
(d) Shall ascertain if it has complied with all laws applicable to its 

insurance transactions. 
(e) May appraise or cause to be appraised by 

appraisers appointed by him or her all property in which the 
has or claims an interest, or which is security, in any form, for the 
payment of any debt or obligation to the insurer. All such appraisals 
of real property shall be in writing. 

(f) Shall, in conducting the examination, observe those gwueum:;., 
and procedures set forth in the Examiner's Handbook adopted by 
National Association of Insurance Commissioners. The commissionel 
may also employ other guidelines or procedures which 
commissioner may deem appropriate. 
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(g) May retain attorneys, appraisers, independent actuaries, 
independent certified public accountants, or other professionals and 
specialists as examiners, or any of the employees of the department 
assigned by the commissioner to carry out the purposes of this article, 
the cost of which shall be borne by the company subject to 
examination. 

SEC. 1.3. Section 734 of the Insurance Code is amended to read: 
734. Every company or person from whom information is sought, 

and its officers, directors, employees, and agents, shall provide to the 
examiners appointed pursuant to this article, timely, convenient, and 
free access at all reasonable hours at its offices to all books, records, 
accounts, papers, documents, and any or all computer or other 
recordings relating to the property, assets, business, and affairs of the 
company being examined. The officers, directors, employees, and . 
agents of the company or person shall assist the examiners and aid 
in the examination so far as it is in their power to do so. The 
commissioner shall have the power to issue subpoenas, to administer 
oaths, and to examine under oath any person as to any matter 
pertinent to the examination. If he or she finds the books to be 
carelessly or improperly kept or posted, he or she shall employ sworn 
experts to rewrite, post, and balance the books at the insurer's 
expense. 

SEC. 1.4. Section 734.1 is added to the Insurance Code, to read: 
734.1. (a) No later than 60 days following completion of the 

examination, the examiner in charge shall file with the department 
a verified written report of the examination under oath. Upon 
receipt of the verified report, the department shall transmit the 
report to the company examined, together with a notice that the 
company has 30 days to make a written submission or rebuttal with 
respect to any matters contained in the examination report. 

(b) Within 30 days of the end of the period allowed for the receipt 
of written submissions or rebuttals, the commissioner shall fully 
consider and review the report, together with any written 
submissions or rebuttals and any relevant portions of the examiner's 
workpapers, and shall either adopt the report as filed or with 
modifications or corrections, or reject the report with directions to 
the examiners to reopen the examination for purposes of obtaining 
additional data, documentation, or information, and refiling 
pursuant to subdivision (a). 

(c) Nothing contained in this article shall be construed to limit the 
COmmissioner's authority to terminate or suspend any examination in 
order to pursue other legal or regulatory action pursuant to the 
insurance laws of this state. 

SEC. 1.5. Section 735.5 is added to the Insurance Code, to read: 
735.5. (a) Nothing contained in this article shall be construed to 

limit the commissioner's authority to use and, if appropriate, to make 
public, any final or preliminary examination report, any examiner or 
Company workpapers or other documents, or any other information 
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discovered or developed during the course of any examination in the 
furtherance of any legal or regulatory action which the commissioner 
may, in his or her discretion, deem appropriate. 

(b) Nothing contained in this code shall prevent or be construed 
as prohibiting the commissioner from disclosing the content of an 
examination report, preliminary examination report or results, or 
any matter relating thereto, to the insurance department of this or 
any other state or country, or to law enforcement officials of this or 
any other state or agency of the federal government at any time, or 
to the National Associatio"n of Insurance Commissioners, provided 
the recipient of the report or matters relating thereto agrees in 
writing to hold it confidential and in a manner consistent with this 
article, unless the prior written consent of the company to which it 
pertains has been obtained. 

(c) All working papers, recorded information, c;locuments, and 
copies thereof produced by, obtained by, or disclosed to the 
commissioner or any other person in the course of an examination 
made pursuant to this article shall be given confidential treatment 
and are not subject to subpoena and shall not be made public by the 
commissioner or any other person, except to the extent provided in 
subdivision (a) or (b). 

SEC. 1.6. Section 737 is added to the Insurance Code, to read: 
737. (a) No cause of action shall arise nor shall any liability be 

imposed against the commissioner, the commissioner's authorized 
representatives, or any examiner appointed by the commissioner for 
any statements made or conduct performed in good faith while 
carrying out the provisions of this article. 

(b) No cause of action shall arise, nor shall any liability be imposed 
against any person for the act of communicating or delivering 
information or data to the commissioner or the commissioner's 
authorized representative or examiner pursuant to an examination 
made under this article, if the act of communication or delivery was 
performed in good faith and without fraudulent intent or the intent 

. to deceive. 
(c) This section shall not abrogate or modify in any way any 

commop law or statutory privilege or immunity previously enjoyed 
by any person identified in subdivision (a). 

(d) A person identified in subdivision (a) shall be entitled to an 
award of attorney's fees and costs if he or she is the prevailing party 
in a civil cause of action for libel, slander, or any other relevant 
arising out of activities engaged in while carrying out the provisions 
of this article and the party bringing the action was not substantially 
justified in doing so. For purposes of this section, a proceeding is 
substantially justified if it had a reasonable basis in law or fact at the 
time that it was initiated. 

SEC. 2. Section 900.2 of the Insurance Code is amended to 
900.2. (a) All insurers doing business in this state shall have 

annual audit by an independent certified public accountant. 
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audit shall be conducted and the audit report prepared and filed in 
conformity with the Annual Audited Financial Reports instructions 
contained in the annual statement instructions as adopted from time 
to time by the National Association of Insurance Commissioners. 

(b) The commissioner may grant a 30-day extension of the filing 
date upon a shOwing by the insurer and its independent certified 
public accountant of the reasons for requesting that extension and 
the determination by the commissioner of substantial cause for an 
extension. The request for an extension shall be submitted in writing 
not less than 20 days prior to the due date in sufficient detail to 
permit the commissioner to make an informed decision on the 
requested extension. 

(c) The commissioner may promulgate regulations to further the 
purposes of this section. 

SEC. 3. Section 923 of the Insurance Code is amended to read: 
923. The commissioner shall require every insurer which is 

required to file an annual statement to use the annual statement 
blanks and instructions thereto adopted by the National Association 
of Insurance Commissioners. The statements shall be completed in 
conformity with the Accounting Practices and Procedures Manual 
adopted by the National Association of Insurance Commissioners, to 
the extent that the practices and procedures contained in the manual 
do not conflict with any other provision of this code. The 
commissioner may make changes from time to time in the form of 
the statements and reports as seem to him or her best adapted to 
elicit from the insurers a true exhibit of their condition. The 
commissioner shall notify each insurer of any changes from the 
National Association of Insurance Commissioners' annual statement 
blanks which the commissioner has determined pursuant to this 
section to be appropriate. 

SEC. 4. Article 10.3 (commencing with Section 928) is added to 
Chapter 1 of Part 2 of Division 1 of the Insurance Code, to read: 

Article 10.3. Single Risk Limitation 

928. (a) An admitted insurer shall not undertake any single risk 
or accept reinsurance on any single risk when its liability thereon in 
excess of the amount reinsured by reinsurance authorized for annual 
statement credit under this code exceeds 10 percent of its capital and 
surplus as shown by its last statement on file in the office of the 
commissioner. 

(b) This section shall apply to any class or classes of insurance 
specified in Chapter 1 (commencing with Section 1(0) of Part 1 of 
Division 1, except: 

(1) Life, as defined in Section 101. 
(2) Title, as defined in Section 104. 
(3) Surety, as defined in Section 105. 
(4) Mortgage GuarllIlty, as defined in Section 119. 
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(5) Financial Guaranty, as defined in Section 124. 
SEC. 5. Section 1215.10 of the Insurance Code is amended to 

read: 
1215.10. (a) Any insurer that fails to file a statement, report, or 

request for approval required by this article in a timely manner shall 
be subject to the late filing fees set forth in Section 924. 

(b) Every director or officer of an insurance holding company 
system who knowingly violates, participates in, or assents to, or who 
knowingly permits any of the officers or agents of the insurer to 
engage in transactions or make investments which have not been 
properly reported or submitted pursuant to Sections 1215.4 and 
1215.5, or which violate this article, shall pay, in their individual 
capacity, a civil forfeiture of not more than fifty thousand. dollars 
($50,000) per violation, after notice and hearing before the 
commissioner. In determining the amount of the civil forfeiture, the 
commissioner shall take into account the appropriateness of the 
forfeiture with respect to the gravity of the violation, the history of 
previous violations, and any other matters as justice may require. 

(c) Whenever it appears to the commissioner that any insurer 
subject to this article or any director, officer, employee, or agent 
thereof has engaged in any transaction or entered into a contract 
which is subject to Section 1215.5 and which would not have been 
approved had approval been requested, the commissioner may order 
the insurer to cease and desist immediately any further activity 
under that transaction or contract. After notice and hearing the 
commissioner may also order the insurer to void any contracts and 
restore the status quo if this action is in the best interest of the 
policyholders, creditors, or the public. 

(d) Whenever it appears to the commissioner that any insurer or 
any director, officer, employee or agent thereof has committed a 
willful violation of this article, the commissioner may cause criminal 
proceedings to be instituted in the county in which the principal 
office of the insurer is located, or if such insurer has no such office 
in the state then by the Attorney General against such insurer or the 
responsible director, officer, employee, or agent thereof. Any insurer 
which willfully violates this article shall be fined not more than ten 
thousand dollars ($10,000). Any individual who willfully violates this 
article shall be fined not more than three thousand dollars ($3,000) 
or, if such willful vi()lation involves the deliberate perpetration of a 
fraud upon the commissioner, imprisoned in the state prison, or both. 

(e) Any officer, director, or employee of an insurance holding 
company system who willfully and knowingly subscribes to or makes 
or causes to be made any materially false statements, reports, or 
filings with the intent to deceive the commissioner in the 
performance of his or her duties under this article, upon conviction 
thereof, shall be fined not more than three thousand dollars ($3,000) 
or, if the willful violation of this subdivision involves the deliberate 
perpetration of a fraud upon the commissioner, imprisoned in the 
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state prison, or both impriso:q.ment and fine. Any fines imposed shall 
be paid by the officer, director, or employee in his or her individual 
capacity. 

SEC. 6. Section 1215.16 is added to the Insurance Code, to read: 
1215.16. (a) If an order for liquidation or rehabilitation of a 

domestic insurer has been entered, the receiver appointed under 
that order shall have a right to recover on behalf of the insurer (1) 
from any parent corporation or holding company or person or 
affiliate who otherwise controlled the insurer, the amount of 
distributions other than distributions of shares of the same class of 
stock paid by the insurer on its capital stock, or (2) any payment in 
the form of a bonus, termination settlement, or extraordinary lump 
sum salary adjustment made by the insurer or its subsidiary to a 
director, officer, or employee, where the distribution or payment 
pursuant to (1) or (2) is made at any time during the one year 
preceding the petition for liquidation, conservation, or 
rehabilitation, as the case may be, subject to the limitations of 
subdivisions (b), (c), and (d). 

(b) No distribution shall be recoverable if the parent or affiliate 
shows that when paid the distribution was lawful and reasonable, and 
that the insurer did not know and could not reasonably have known 
that the distribution might adversely affect the ability of the insurer 
to fulfill its contractual obligations. . 

(c) Any person who was a parent corporation or holding company 
or a person who otherwise controlled the insurer or affiliate at the 
time the distributions were paid shall be liable up to the amount of 
distributions or payments under subdivision (a) that the person 
received. Any person who otherwise controlled the insurer at the 
time the distributions were declared shall be liable up to the amount 
of distributions he or she would have received irthey had been paid 
immediately. If two or more persons are liable with respect to the 
same distributions, they shall be jOintly and severally liable. 

(d) The maximum amount recoverable under this section shall be 
the amount needed in excess of all other available assets of the 
impaired or insolvent insurer to pay the contractual obligations of 
the impaired or insolvent insurer and to reimburse any guaranty 
funds. 

(e) To the extent that any person liable under subdivision (c) is 
insolvent or otherwise fails to pay claims due from it pursuant to that 
subdiviSion, its parent corporation or holding company or person 
who otherwise controlled it at the time the distribution was paid, 
shall be jointly and severally liable for any resulting defiCiency in the 
amount recovered from the parent corporation or holding company 
Or person who otherwise controlled it. 

SEC. 7. Article 4.8 (commencing with Section 1216) is added to 
Chapter 2 of Part 2 of Division 1 of the Insurance Code, to read: 
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Article 4.8. Business Transacted with Producer Controlled 
Insurer 

1216. This article may be cited as the Business Transacted with 
Producer Controlled Insurer Act. 

1216.1. As used in this article, the following terms have the 
following meanings: 

(a) "Accredited state" means a state in which the insurance 
department or regulatory agency having jurisdiction over the 
business of insurance has qualified as meeting the minimum financial 
regulatory standards promulgated and established from time to time 
by the National Association of Insurance Commissioners' (NAIC) 
Financial Regulation Standards and Accreditation Program. 

(b) "Control" or "controlled" has the meaning ascribed in Section· 
1215. 

(c) "Controlled insurer" means an admitted insurer which is 
controlled, directly or indirectly, by a producer. 

(d) "Controlling producer" means a producer who, directly or 
indirectly, controls an insurer. 

(e) "Admitted insurer" or "insurer" means any person, firm, 
association, or corporation admitted to transact any property or 
casualty insurance business in this state. The following are not to be 
construed to be insurers for the purposes of this article: 

(1) All risk retention groups as defined in the Superfund 
Amendments Reauthorization Act of 1986 (P.L. 99-499), the Risk 
Retention Act (15 U.S.c. Sec. 3901 et seq.), and the California 
Retention Act of 1990 (Chapter 1.5 (commencing with Section 125) 
of Part 1 of Division 1). 

(2) All residual market pools and joint underwriting authorities or 
associations. 

(3). All captive insurers. For the purposes of this article, captive 
insurers are either insurance companies which are owned by another 
organization and whose exclusive purpose is to insure risks of 
parent organization and affiliated companies, or in the case of 
and associations, insurance organizations which are owned by 
insureds and whose exclusive purpose is to insure risks of memoeI 
organizations and group or association members and their 

(f) "Producer" means a fire and casualty licensee or licensees 
any other person, firm, association, or corporation, when, for 
compensation, commission, or other thing of value, the person, 
association, or corporation acts or aids in any manner in solicllll1~ 
negotiating or procuring the making of any insurance contract 
behalf of an insured other than the person, firm, association, 
corporation. 

1216.2. This article shall apply to insurers as defined 
subdivision (e) of Section 1216.1, either domiciled in this state 
domiciled in a state that is not an accredited state which has in 
a substantially similar law. All provisions of Article 4.7 (commenc11l 
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with Section 1215) of Chapter 2 of Part 2 of Division 1, to the extent 
that this article does not confer greater authority upon the 
commissioner or impose more restrictive requirements upon any 
person, shall continue to apply to all parties within insurance holding 
company systems which are subject both to Article 4.7 and to this 
article. 

1216.3. (a) (1) The provisions of this section shall apply if, in any 
calendar year, the aggregate amount of gross written premium of 
business placed with a controlled insurer by a controlling producer 
is equal to or greater than 5 percent of the admitted assets of the 
controlled insurer, as reported in the controlled insurers' quarterly 
statement filed as of September 30 of the prior year. 

(2) Notwithstanding paragraph (1) of subdivision (a), the 
provisions of this section shall not apply if: 

(A) The controlling producer both (i) places insurance only with 
the controlled insurer, or only with the controlled insurer and a 
member or members of the controlled insurer's holding company 
system, or the controlled insurer's parent, affiliate, or subsidiary and 
receives no compensation based upon the amount of premiums 
written in connection with that insurance; and (ii) accepts insurance 
placements only from nonaffiliated subproducers, and not directly 
from insureds. 

(B) The controlled insurer, except for insurance business written 
through a residual market facility such as the California Automobile 
Assigned Risk Plan, accepts insurance business only from a 
controlling producer, a producer controlled by the controlled 
insurer, or a producer that is a subsidiary of the controlled insurer. 

(b) A controlled insurer shall not accept business from a 
controlling producer and a controlling producer shall not place 
business with a controlled insurer unless there is a written contract 
between the controlling producer and the insurer specifying the 
responsibilities of each party, and the contract has been approved by 
the board of directors of the insurer and contains the follOWing 
minimum provisions: 

(1) The controlled insurer may terminate the contract for cause 
Upon written notice to the controlling producer. The controlled 
insurer shall suspend the authority of the controlling producer to 
write business during the pendency of any dispute regarding the 
cause for the termination. 

(2) The controlling producer shall render accounts to the 
Controlled insurer detailing all material transactions, including 
information necessary to support all COmmissions, charges; and other 
fees received by, or owing to, the controlling producer. 

(3) The controlling producer shall remit all funds due under the 
terms of the contract to the controlled insurer on at least a monthly 
basis. The due date shall be fixed so that premiums or installments 
of premiums collected shall.be remitted no later than 90 days after 
the effective date of any policy placed with the controlled insurer 
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under this contract. 
(4) All funds collected for the controlled insurer's account shall be 

held by the controlling producer in a fiduciary capacity, in one or 
more appropriately identified bank accounts in banks that are 
members of the Federal Reserve System, in accordance with the 
provisions of the insurance law as applicable. However, funds of a 
controlling producer not required to be licensed in this state shall be 
maintained in compliance with the requirements of the controlling 

producer's domiciliary jurisdiction. 
(5) The controlling . producer shall maintain separately 

identifiable records of business written for the controlled insurer. 
(6) The contract shall not be assigned in whole or in part by the 

controlling producer. 
(7) The controlled insurer shall provide the controlling producer 

with its underwriting standards, rules and procedures, manuals 
setting forth the rates to be charged, and the conditions for the 
acceptance or rejection of risks. The controlling producer shall 
adhere to the standards, rules, procedures, rates, and conditions. The 
standards, rules, procedures, rates, and conditions shall be the same 
as those applicable to comparable business placed with the 
controlled insurer by a producer other than the controlling 

producer. (8) The rates and terms of the controlling producer's 
commissions, charges or other fees, and the purposes for those 
charges or fees. The rates of the commissions, charges, and other fees 
shall be no greater than those applicable to comparable business 
placed with the controlled insurer by producers other than 
controlling producers. For purposes of this paragraph and paragraph 
(7) , examples of "comparable business" includes the same lines of 
insurance, same kinds of insurance, same kinds of risks, similar policy 
limits, and similar quality of business. 

(9) If the contract provides that the controlling producer, on 
insurance business placed with the insurer, is to be compensated 
contingent upon the insurer's profits on that business, then this 
compensation shall not be determined and paid until at least five 
years after the premiums on liability insurance are earned and at 
least one year after the premiums are earned on any other insurance. 
In no event shall the commissions be paid until the adequacy of 
controlled insurer's reserves on remaining claims has 
independently verified pursuant to paragraph (1) of subdivision (d)' 

(10) A limit on the controlling producer's writings in relation b 
the controlled insurer's surplus and total writings. The insurer 
establish a different limit for each line or subline of business. 
controlled insurer shall notify the controlling producer when 
applicable limit is approached and shall not accept business from 
controlling producer if the limit is reached. The controlling ..... ,.,,1'1, 
shall not place business with the controlled insurer if it 
notified by the controlled insurer that the limit has been TF'ache(J 
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(11) The controlling producer may negotiate but shall not bind 
reinsurance on behalf of the controlled insurer on business the 
controlling producer places with the controlled insurer, except that 
the controlling producer may bind facultative reinsurance contracts 
pursuant to obligatory facultative agreements if the contract with 
the controlled insurer contains underwriting guidelines including, 
for both reinsurance assumed and ceded, a list of reinsurers with 
which those automatic agreements are in effect, the coverages and 
amounts or percentages that may be reinsured and commission 
schedules. 

(c) Every controlled insurer shall have an audit committee of the 
board of directors composed of independent directors. The audit 
committee shall annually meet with management, the insurer's 
independent certified public accountants, and an independent 
casualty actuary, or other independent loss reserve speciali~t 
acceptable to the commissioner, to review the adequacy of the 
insurer's loss reserves. 

(d) (1) In addition to any other required loss reserve 
certification, the controlled insurer shall annually, on April 1 of each 

. year, file with the commissioner an opinion of an independent 
casualty actuary, or other independent loss reserve specialist, 
acceptable to the commissioner, reporting loss ratios for each line of 
business written and attesting to the adequacy of loss reserves 

. established for losses incurred and outstanding as of yearend, 
including incurred but not reported losses, on business placed by the 
producer. 

(2) The controlled insurer shall annually report to the 
commissioner the amount of commissions paid to the producer, the 
percentage the amount represents of the net premiums written and 
comparable amounts and percentages paid to noncontrolling 

. producers for placements of the same kinds of insurance. 
1216.4. The controlling producer shall, prior to the effective date 

of the policy, deliver written notice to the prospective insured 
disclOSing the relationship between the producer and the controlled 
insurer; except that, if the business is placed through a subproducer 

is not a controlling producer, the controlling producer shall 
. retain in its records a signed commitment from the subproducer that 
the subproducer is aware of the relationship between the insurer and 

producer and that the sub producer has or will notify the insured 
the relationship between the controlling producer and the 

insurer. 
(a) (1) If the commissioner believes that the controlling 

or any other person has not materially complied with this 
or any regulation or order issued or promulgated pursuant to 

and after notice and an opportunity to be heard, the 
OIUrnissioner may order the controlling producer to cease placing 

with the controlled insurer. 
If the commissioner finds that because of any material 
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noncompliance that the controlled insurer or any policyholder 
thereof has suffered any loss or damage, the commissioner may bring 
a civil action or intervene in an action brought by or on behalf of the 
insurer or policyholder for recovery of compensatory damages for 
the benefit of the insurer or policyholder or other appropriate relief. 

(3) Nothing in paragraph (1) shall be construed to limit any 
authority granted to the commissioner by any other provision of law 
to issue orders or take actions prior to the holding of a hearing. 

(b) If an order for liquidation or rehabilitation of the controlled 
insurer has been entered· pursuant to Article 14 (commencing with 
Section 1010) of Chapter 1 of Part 2 of Division 1, and the receiver 
appointed under that order believes that the co~trolling producer or 
any other person has not materially complied with this ar~icle, or any 
regulation or order issued or promulgated pursuant to this article, 
and the insurer suffered any loss or damage therefrom, the receiver 
may maintain a civil action for recovery of damages or other 
appropriate sanctions for the benefit of the insurer. 

(c) Nothing contained in this section shall affect the right of the 
commissioner to impose any other penalties authorized by any other 
provision of law. 

(d) Nothing contained in this section is intended to or shall in any 
manner limit or diminish the rights of policyholders, claimants, 
creditors, or other third parties. 

1216.6. Controlled insurers and controlling producers who are 
not in compliance with Section 1216.3 of this act on its effective date 
shall have 60 days to do so and shall comply with Section 121 
begiIlIling with all policies written or renewed on or after March 1 
1993. 

SEC. 8. Article 3 (commencing with Section 3080) of Chapter 3 
of Division 2 of the Insurance Code is repealed. 

SEC. 9. No reimbursement is required by this act pursuant to 
Section 6 of Article XIII B of the California Constitution because the 
only costs which may be incurred by a local agency or school 
will be incurred because this act creates a new crime or 
changes the definition of a crime or infraction, changes the pvu ..... J 

for a crime or infraction, or eliminates a crime or in 
Notwithstanding Section 17580 of the Government Code, 
otherwise specified in this act, the provisions of this act shall 
operative on the same date that the act takes effect pursuant to 
California Constitution. 

o 
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1192 SENATE FINAL HISTORY 

S.B. No. 1666-Johnston. 
An act to amend Sections 730. 133, 734, 900.2, 923. and 1.215.10 of, to add Sections 

729, 734.1, 735.5, 737, and 1215.16 to, to add Article 10.3 (commencing with 
Section 928) to Chapter 1 of, and Article 4.8 (commencing With Section 1216) 
to Chapter 2 of, Put 2 of Division 1 of, and to repeal Article 3 (commencing 
with Section 3(80) of Chapter 3 of Division 2 of, the Insurance Code, relating 
to insurance, and making an appropriation therefor. 

1992 
Feb. 2O-Introduced Read first time. To Com. on RLS. for aSSignment. To 

print. 
Feb. 21-Froro print May he acted upon on or after March 22. 
MaJ'. 5-To Com. on INS., CL. &: CORPS 
Mar. 18-Set for hearing April 1. 
Apti! l-Set, first hearing. Hearing canceled at the request of author. 
April s-set for hearing April 8. 
April 6-From committee with author's amendments. Read second time. 

Amended. Re-referred to committee. 
April 2O-From committee: Do pass as amended, but first amend, and re-refer 

to Com. on APPR. (Ayes 6. Noes O. Page 5598./ 
April 21-Read second time Amended. Re-referred to Com on APPR. 
ADril 3O-Set for hearing May: 11. 
M'ay ll-From committee: Be placed on second reading file pursuant to 

Senate Rule 28.8. 
May 12--Read second time. To third reading. 
May 22-Read third time. passed. (Ayes 30. Noes 0 Page 6104.) To Assembly. 
May 22-ln Assembly. Read first time. Held at Desk. 
June I-To Com. on INS 
June I6-From committee with author's amendments. Read second time. 

AroeJlded. He-referred to committee. 
June 17-Set, first hearing. Hearing canceled at the request of author 
July 9-From committ~ Do pass as am~nded, but first amend. and re-refer 

to Com. on W. lie M with recommendation: To Consent Calendar. 
(Ayes 15. Noes 0.) 

July 100Read second time. Amended. Re-referred to Com. on W. lie M. 
July 22-From committee: Do pass. To Consent Calendar. 
July 23-Read second time. To Consent Calendar. 
July 27'-Read third time. Passed. (Ayes 69. Noes O. Page 85(5) To Senate. 
July 27'-10 Senate. To unfinished business. 
Aug. 3-To Special Consent Calendar. 
Aug. 10-Senate concurs in Assembly amendments (Ayes 36. Noes O. Page 

7370) To enrollment. 
Aug. 18-Correctiyenrolled. Held at Desk pursuant to Joint Rule 57. 
Sept. 2--To Governor at 5 p.m. 
Sept. 8-Approved by Governor. 
Sept 9--Chaptered by Secretary of State Chapter 614, Statutes of 1992 

S.B. No. 1667-Leonard. 
An act to add Section 798.89 to the Civil Code, relating to mobilehome parks. 
1992 
Feb. 

Feb. 
Mar. 
Mar. 
Mar. 

Mar. 

April 

Nov. 

2O-lntroduced. Read first time. To Com. on RLS. for assignment. To 
print. 

21-From pnnt. ~:lY be acted upon on or after March 22 
5-To Com. on JUD. 
9--Set fur hearing March 24. 

ll----Set, first hearing. Hearing canceled at the request of author. Set for 
hearing April 7. 

3O-From committee with author's amendments. Read second time. 
Amended. Re-referred to committee. 

7-Set, second heanng. Failed passage m conunittee. (Ayes 2. Noes 8. 
Page 5515.) 

3O-From committee without further action. 
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DATE OF HEARING: April 8, 1992 

SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 
ART TORRES, CHAIRMAN 

SB 1666 (Johnston), reflects Author's Proposed Amendments 

SUBJECT: Insurance Company Solvency and Examination 

DIGEST: 

1. Insurance Company Audits and Examinations 

SB 1666 

Existing law authorizes the State Insurance Commissioner to audit 
admitted insurance companies if there is evidence that the insurer is 
insolvent. 

This bill authorizes the State Insurance Commissioner to conduct audits 
when the Commissioner deems it appropriate. Additionally, the bill 
requires that all insurers be subject to an examination at least once every 
five years. 

Other provisions of the bill establish the procedure for insurance company 
examinations and include the following elements: 

a) The bill provides that the Insurance Commissioner shall conduct audits 
using 

the standards proscribed by the National Association of Insurance 
Commissioners (NAIC). 

b) The Commissioner may issue subpoenas to compel the production of records 
or 

information relevant to the examination of the insurance company. 

c) No examiner may be appointed by the Insurance Commissioner if that 
examiner 

has a conflict of interest in his or her relationship with the insurer. 

d) The Commissioner may call for an investigative hearing to consider issues 
raised in the examination for which adequate information has not been 
presented. 

e) The Commissioner may issue a finding based on the examination that directs 
the insurance company to take those actions necessary to correct violations. 

The Commissioner's findings and orders are a final administrative decision. 

2. Fines and Penalties for Holding Companies 

Existing law provides penalties for violations of insurance holding 
company laws including a maximum $10,000 criminal penalty for intentional 
fraud by an insurance company and a maximum $3,000 criminal penalty for an 
individual. 
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~his bill adds the following penalties for holding company violations 
including: 

a) A $100 dollar a day penalty for late filings or failure to report. The 
maximum penalty is set at $36,500; 

b) Intentional violations of the holding company provisions by an officer or 
director of an insurance holding company may result in a fine up to 
$50,000; 

c) The Insurance Commissioner may order a cease and desist order in those 
cases where a company is engaged in an unauthorized activity; and 

d) Authorizes a state prison penalty for any officer, director, or employee 
of 

an insurance holding company who willfully makes false statements to 
deceive the Insurance Commissioner. 

3. Insurance Company Appointed Receiver 

Under current law, the Department of Insurance (DOl) may appoint a 
receiver to liquidate or rehabilitate an insurer. 

This bill authorizes the appointed receiver to seek recovery of assets 
for the insurance company from a parent or holding company who may have 
controlled the insurance company that has been placed into receivership by 
the DOl. 

4. Single Risk Limitation 

This bill requires insurance companies to maintain a diversified risk 
pool by limiting a company's exposure to a single risk to no more than 10% 
of the capital and surplus of the insurance company. Specialty insurers 
such as life, title, surety and mortgage guaranty companies would not be 
subject to this limitation. 

5. Producer Controlled Insurers 

This bill adds a Business Transacted with Produced Controlled Insurer Act 
to provide regulations for those insurance companies that are operated or 
controlled by insurance brokers, including: 

a) The bill requires that a controlled insurer have clearly written 
policies and rules on rates of commissions and that rates of 
commissions shall not exceed comparable rates for "non-controlled" 
insurers. 

b) The bill limits payments to a controlling broker from the controlled 
insurance profits. 

c) The broker or agent must notify a prospective client that the broker or 
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agent controls the insurance company. 

FISCAL EFFECT 

SB 1666 
Page 3 

This bill will result in an increased audit and examination requirement for 
the Department of Insurance (DOl). The minimum 5-year audit and 
examination will result in additional DOl audits. The DOl would 
experience an equivalent increase in both revenues and costs related to 
reviewing licensers. Therefore, the bill would have no net fiscal effect 
on the department. 

COMMENTS 

NAIC Model Acts. The Insurance Commissioner examination authority 
provisions and requirement for increased audit authority and producer 
controlled insurers are based on the National Association of Insurance 
Commissioners (NAIC) Model Act. 

The NAIC has adopted model legislation, regulatory practices and 
procedures, and organizational and personnel practices. These provisions 
provide minimum standards to be adopted by states with the ultimate 
objective of NAIC accreditation of a state's insurance regulator. 
Beginning January 1994, accredited states will not accept examination 
reports of insurers from un-accredited states. Examination reports, 
prepared by a state's insurance regulator, provide information on the 
financial condition of an insurer. As NAIC sees it, for an insurer not to 
be domiciled in an accredited state would be a liability since examination 
reports on it would not be accepted by accredited states. Accreditation is 
designed to improve the supervision of insurers by state regulators. 

There have been several bills to adopt other NAIC Model Acts approved 
by the Legislature in 1991. SB 695 (Johnston) established NAIC Model Act 
reporting requirements. SB 1039 (Johnston) enacted the Model Act for 
managing general agents. SB 1135 (Johnston) enacted NAIC model legislation 
for insurer investments in junk bonds. 

ISSUE: 

Extraordinary Dividend. 

This bill, as currently drafted, is silent on the issues of an 
extraordinary dividend paid by an insurer to stockholders including a 
parent or holding company. The NAIC currently requires state regulatory 
programs to maintain control on the payment of the extraordinary dividend 
when the payments exceed 10% of the insurer's surplus. The NAIC is 
currently reviewing their suggested standards for oversight of these 
dividends and the author has indicated he will seek additional clarifying 
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SB 1666 
Page 4 

state authority when the NAIC has completed their review of this issue. 

POSITIONS 

Support: 
Department of Insurance 

Oppose: 
Professional Liability Insurers 
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• 

• 

• 

• • 
AUTHOR'S STATEMENT 

,/ 
/'~SB 1666 IS SPONSORED BY THE DEPARTMENT OF INSURANCE. 

/-', .... 
/ THIS BILL IS ONE OFA CONTINUING SERIES OF SOLVENCY STRENGTHENING BILLS 

.f , 
} 

i 
; 
i 

THAT STARTED LAST YEAR IN RESPONSE TO THE NATIONWIDE ACCREDITATION PROGRAM 

INSTITUTED BY THE NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS (NAIC). THAT 

PROGRAM REQUIRES STATES TO ENACT A SERIES OF NAIC MODEL LAWS SO THAT THEY MAY 

RECEIVE NAIC ACCREDITATION. ANY STATE THAT DOES NOT RECEIVE NAIC ACCREDITATION 

WILL PRECLUDE ALL OF ITS DOMICILED INSURERS FROM TRANSACTING BUSINESS IN ANY 

STATE THAT HAS RECEIVED ACCREDITATION. 

SB 1666 INCORPORATES A NUMBER OF NAIC MODEL ACTS, SPECIFICALLY: 

EXAMINATION AUTHORITY: 

THE CALIFORNIA COMMISSIONER HAS RELIED ON HIS OR HER EXAMINATION AUTHORITY 

BASED ON LONG-STANDING PRECEDENT AND "IMPLIED" AUTHORITY; HOWEVER, THERE 

IS LACKING A SPECIFIC EXAMINATION AUTHORITY. THE NAIC STATES THAT SUCH 

EXPRESS EXAMINATION AUTHORITY IS CRUCIAL TO ACCREDITATION. 

THE BILL ALSO STATES THE NATURE AND EXTENT OF SUCH EXAMINATION AUTHORITY. 

PRODUCER CONTROLLED INSURERS: 

UNDER PRESENT LAW, THERE IS NOT ADEQUATE SUPERVISION OF INSURERS CONTROLLED 

BY PERSONS WHO SOLICIT, OR NEGOTIATE INSURANCE. 

THIS BILL SETS FORTH STANDARDS AND CONTROLS BETWEEN AND INSURER AND 

PRODUCER. 

INSURANCE HOLDING COMPANIES: 

THIS BILL WOULD SET FORTH AUTHORIZATION FOR THE COMMISSIONER TO ISSUE 

CEASE AND DESIST ORDERS AGAINST THOSE PARTIES ENGAGED IN IMPROPER 

HOLDING COMPANY TRANSACTIONS. IT ALSO ESTABLISHES CIVIL PENALTIES. 
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AUTHOR'S AMENDMENTS: 

AS THE ANALYSIS POINTS OUT THERE IS A NEED FOR AUTHOR'S AMENDMENTS: 

(1) On page 20, line 2: SECTION 5, in its entirety should be deleted. 

(2) On page 9, line 14: there should be reference to subdivision (a) & (b). 

MR. MARK RAKICH, FROM THE DEPARTMENT OF INSURANCE, IS HERE TO TESTIFY ON 

THE BILL •.•••.••.••• 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 86 of 452

" 

THIRD READING 

SENATE RULES COMMITTEE 
Bill No. SB 1666 

Office of 
Author: Johnston (D) 

Senate Floor Analyses Amended: 4/21/92 
1020 N Street, Suite 524 

445-6614 Vote Required: 21 

Committee Votes: Senate Floor Vote: 
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IVTAL: W 0 Assembly Floor Vote: 

SUBJECT: Insurance Company Solvency and Examination 

SOURCE: Department of Insurance 

DIGEST: This bill allows the State Insurance Commissioner to conduct audits when he 
or she deems it appropriate, as specified. The bill adds various penalties for 
holding company violations. The bill requires insurance companies to maintain a 
diversified risk pool as specified. Adds a Business Transacted with Produced 
Controlled Insurer Act to provide regulations for those insurance companies that are 
operated or controlled by insurance brokers. Allows an appointed received who 
liquidates or rehabilitates an insurer to seek recovery of assets for the insurance 
company from a parent or holding company who may have controlled the insurance 
company that was placed into receivership by the Department of Insurance. 

ANALYSIS: 

1. Insurance Company Audits and Examinations 

Existing law authorizes the State Insurance Commissioner to audit admitted 
insurance companies if there is evidence that the insurer is insolvent. 

This Q1ll authorizes the State Insurance Commissioner to conduct audits when the 
Commissioner deems it appropriate. Additionally, the bill requires that all 
insurers be subject to an examination at least once every five years. 

CONTINUED 
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Other provisions of the bill establish the procedure for insurance company 
examinations and include the following elements: 

a) The bill provides that the Insurance Commissioner shall conduct audits using 
the standards proscribed by the National Association of Insurance 
Commissioners (NAIC). 

b) The Commissioner may issue subpoenas to compel the production of records or 
information relevant to the examination of the insurance company. 

c) No examiner may be appointed by the Insurance Commissioner if that examiner 
has a conflict of interest in his or her relationship with the insurer. 

d) The Commissioner may call for an investigative hearing to consider issues 
raised in the examination for which adequate information has not been 
presented. 

e) The Commissioner may issue a finding based on the examination that directs 
the insurance company to take those actions necessary to correct violations. 
The Commissioner's findings and orders are a final administrative decision. 

2. Fines and Penalties for Holding Companies 

Existing law provides penalties for violations of insurance holding company laws 
including a maximum $10,000 criminal penalty for intentional fraud by an . 
insurance company and a maximum $3,000 criminal penalty for an individual. 

~ Q1ll adds the following penalties for holding company violations including: 

a) A $100 dollar a day penalty for late filings or failure to report. The 
maximum penalty is set at $36,500; 

b) Intentional violations of the holding company provisions by an officer or 
director of an insurance holding company may result in a fine up to $50,000; 

c) The Insurance Commissioner may order a cease and desist order in those cases 
where a company is engaged in an unauthorized activity; and 

d) Authorizes a state prison penalty for any officer, director, or employee of 
an insurance holding company who willfully makes false statements to deceive 
the Insurance Commissioner. 

3. Insurance Company Appointed Receiver 

Under current law, the Department of Insurance (001) may appoint a receiver to 
liquidate or rehabilitate an insurer. 

~ hill authorizes the-appointed receiver to seek recovery of assets for the 
insurance company from a parent or holding company who may have controlled the 
insurance company that has been placed into receivership by the 001. 

CONTINUED 
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4. Single Risk Limitation 

SB 1666 
Page 3 

This Qill requires insurance companies to maintain a diversified risk pool by 
limiting a company's exposure to a single risk to no more than 10% of the capital 
and surplus of the insurance company. Specialty insurers such as life, title. 
surety and mortgage guaranty companies would not be subject to this limitation. 

5. Producer Controlled Insurers 

This bill adds a Business Transacted with Produced Controlled Insurer Act to 
provide regulations for those insurance companies that are operated or controlled 
by insurance brokers, including: 

a) The bill requires that a controlled insurer have clearly written policies and 
rules on rates of commissions and that rates of commissions shall not exceed 
comparable rates for "non-controlled" insurers. 

b) The bill limits payments to a controlling broker from the controlled 
insurance profits. 

c) The broker or agent must notify a prospective client that the broker or agent 
controls the insurance company. 

Comments: 

NAIC Model Acts. The Insurance Commissioner examination authority provlslons and 
requirement for increased audit authority and producer controlled insurers are based 
on the National Association of Insurance Commissioners (NAIC) Model Act. 

The NAIC has adopted model legislation, regulatory practices and procedures, and 
organizational and personnel practices. These provisions provide minimum standards 
to be adopted by states with the ultimate objective of NAIC accreditation of a 
state's insurance regulator. Beginning January 1994, accredited states will not 
accept examination reports of insurers from un-accredited states. Examination 
reports, prepared by a state's insurance regulator, provide information on the 
financial condition of an insurer. As NAIC sees it, for an insurer not to be 
domiciled in an accredited state would be a liability since examination reports on it 
would not be accepted by accredited states. Accreditation is designed to improve the 
supervision of insurers by state regulators. 

There have been several bills to adopt other NAIC Model Acts approved by the 
Legislature in 1991. SB 695 (Johnston) established NAIC Model Act reporting 
requirements. SB 1039 (Johnston) enacted the Model Act for managing general agents. 
SB 1135 (Johnston) enacted NAIC model legislation for insurer investments in junk 
bonds. 

FISCAL EFFECT: Appropriation: Yes Fiscal Committee: Yes Local: Yes 

This bill will result in an increased audit and examination requirement for the 
Department of Insurance (001). The minimum 5-year audit and examination will result 
in additional 001 audits. The 001 would experience an equivalent increase in both 
revenues and costs related to reviewing licensers. Therefore, the bill would have no 
net fiscal effect on the department. 
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SUPPORT: (Verified 5/12/92) 

Department of Insurance (source) 
California Association of Life Underwriters 
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Insurers ;, ----------------------
Professional Liability 

SB 1666 
Page 4 

~GUMENTS IN SUPPORT: The Department of Insurance indicates the bill is designed to 
fill in the statutory blanks in California's insurer solvency regulation program. 

"With last year's failures of Executive Life Insurance Company and First Capital Life 
Insurance Company (both California-based insurers), as well as the failures of 
several large eastern life insurers, it is evident that insurance regulators need to 
improve the tools by which we can monitor the solvency of insurers. SB 1666 
addresses several issues which are not adequately provided for by current law. 

"There has been at tremendous amount of discussion at the federal level of 
pre-empting state regulations of the insurance industry. I agree with the vast 
majority of the industry and the National Association of Insurance Commissioners 
(NAIC) that such a development would e a mistake. In the face of this threat, the 
NAIC has established a program of accreditation of state regulatory programs .. The 
accreditation program is designed to ensure that each state meets the basic minimum 
level of regulatory authority needed to effectively ensure insure solvency. me NAIC 
has established a set of standards which the states must meet. These standards 
include having certain laws enacted. SB 1666 would enact the remainder of these 
necessary laws which California currently lacks." 

ARGUMENTS IN OPPOSITION: Opponents state they "believe this unfettered ability to 
examine the books of a carrier is unnecessary. We believe existing law gives the 
Commissioner ample authority to examine the books and records of a carrier where 
there is reason to believe a problem exists. 

"Allowing this kind of an examination of every carrier at least every five years is 
going to be a great expense when you consider the number of carriers. This expense 
will be borne by the people paying the premium thereby increasing the cost of 
insurance. The cost is twofold - to the Commissioner and his staff and to the 
carriers in collecting the detailed information requested in the examination. 
Everyone is trying to control the cost of insurance a~d this bill would only increase 
those costs without a guarantee of additional protection to the public." 

DLW:nf 5/12/92 Senate Floor Analyses 
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AUTHOR'S FLOOR STATEMENT 

THIS BILL IS ONE OF A SERIES OF SOLVENCY STRENGTHENING BILLS THAT 

INCORPORATE PROVISIONS OF THE NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS 

MODEL ACTS IN ORDER FOR CALIFORNIA RECEIVE NAIC ACCREDITATION. BY JANUARY 

1994 ACCREDITED STATES WILL NOT ACCEPT EXAMINATION REPORTS OF INSURERS FROM 

UN-ACCREDITED STATES. THIS MEANS THAT CALIFORNIA DOMESTICATED INSURANCE 

COMPANIES WILL NOT BE ABLE TO TRANSACT BUSINESS IN OTHER STATES THAT HAVE 

RECEIVED ACCREDITATION IF CALIFORNIA IS NOT SO ACCREDITED. 

THIS PARTICULAR BILL WOULD GIVE THE INSURANCE COMMISSIONER AUDIT AUTHORITY 

OVER AN INSURANCE COMPANY WHEN SUCH AN EXAMINATION IS DEEMED WARRANTED. 

IT WOULD ALSO SPECIFY THAT SUCH AUDIT PROCEDURES WOULD BE CONSISTENT WITH 

ACCEPTABLE AUDIT PRACTICES PRESCRIBED BY THE NAIC STANDARDS. 

THE BILL WOULD PRESCRIBE PENALTIES FOR HOLDING COMPANY VIOLATIONS FOR 

SUCH THINGS AS (A) LATE FILINGS, (B) INTENTIONAL VIOLATIONS BY OFFICERS AND 

DIRECTORS, AND WOULD GIVE THE COMMISSIONER CEASE AND DESIST AUTHORITY WHERE A 

HOLDING COMPANY IS ENGAGED IN UNAUTHORIZED ACTIVITY. 

THE BILL AUTHORIZES AN APPOINTED RECEIVER OF AN INSURER WHO IS IN 

LIQUIDATION TO SEEK RECOVERY OF ASSETS FOR INSURANCE COMPANY FROM A PARENT 

COMPANY OR HOLDING COMPANY WHO MAY HAVE CONTROLLED THE INSURANCE COMPANY THAT 

IS NOW IN LIQUIDATION. 

THIS BILL IS SPONSORED BY THE DEPARTMENT OF INSURANCE. 

IT PASSED OUT OF POLICY COMMITTEE WITH NO OPPOSITION. 

THE OPPOSITION CITED IN THE FLOOR ANALYSIS HAS BEEN REMOVED AND THEY 

NO 4W~E£ "~Pf)S~ T~ 61L.L. 
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ASSEMBLY COMMITTEE ON INSURANCE 
Burt Margolin, Chair 

BACKGROUND INFORMATION REQUEST 
Measure: SB 1666 

Author : ,$~~a:~9~" Jonn's ton , ' Rootn ~06S~j 

1. Origin of the bill: 

2 . 

3 . 

4 . 

5. 

6. 

a. Who is the source of the bill? What person, organization, or 
governmental entity requested introduction? 

b. Has a similar bill been before either this session or a previous 
session of the legislature? If so, please identify the session, bill 
number and disposition of the bill. 

-/Uo ~ 

c. Has there been an interim committee report on the bill? If so, please 
identify the report. 

What is the problem or deficiency in the present law which the bill seeks 
to remedy? 

please attach copies of any background material in explanation of the 
bill, or state where such material is available for reference by committee 
staff. 

Please attach copies of letters of support or opposition from any group, 
organization, or governmental agency who has contacted you either in 
support or opposition to the bill. 

If you plan substantive amendments to this bill prior to hearing, please 
explain briefly the the am dments to be prepared. 

List the witnesses you plan to have testify. 

RETURN THIS FORM TO: ASSEMBLY COMMITTEE ON INSURANCE) Roo{V\ t.( /1 (.. 
Phone 445-9160 ~~6A: ~ 

STAFF PERSON TO CONTACT: ~ ~(;~4-
/ 
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TO: 

FROM: 

DATE: 

SUBJECT: 

DEPART},·lENT OF INSURANCE 

ONISION OF POLlCY. REsEARCH A~D SPECIAL PROJECTS 
L"(li~j~\iv~ Unit 

Ross sargent 

Mark Rakich 

May 28, 1992 

SB 1666, as amended April 21 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-7-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+_+_+_ 

I wanted to point out an issue based on the amendment to the 
dividend provision, propose some technical amendments, and suggest 
the possibility that we take a little different approach to the new 
examination article. 

By striking out the language concerning "lesser of," the bill 
now deletes even the existing law standard leaving the appearance 
that there is no prior approval require~ent for any dividends. 1 
realize the intent is to reinsert some language at some point in 

: the future, but I wanted to mention the way the bill reads now. 

As you know, we have identified the NAIC law on Examinations 
as one of the deficiencies of the Insurance Code. This is largely 
a deficiency in express authority, rather than a practical 
limitation in current law concerning what the Department has been 
able to do in practice. We decided to recommend that the whole of 
the Model Law on Examinations be added to the Code in an Article 
entitled "Additional Examination Authority. II The 'Chinking was that 
this approach would clearly provide the NAlC with the evidence of 
express authority which they damand. The industry has reviewed and 
~gre;9.. wi th this approach. '-------..:......----~.~-.~-~ 

.--,. .. -" 
Notwithstanding all of this, several of our examiners and 

lawyers do not like this approach, because they think that there 
will be confusion between the exis~ing statutes and the provisions 
of the Model Law which are either duplicative, weaker, or not fully 
consistent. They prefer that the existing article on examinations 

;/ (Article 4, commencing with section 730) be amended to incorporate 
the items which NAIC has indicated as deficiencies in the Code. 

l
Our examination staff has also heard suggestions from the industry 

{ that it makes more sense to incorporate the new provisions into the 
\ existing article. A draft of this effOrt is attached. 

8/1'd dS'"Sdd IOu l··ltl9S: 2,0 26, 10 NnE 

~jtJ8t7: G 26-1 -9 ~ lTO.::'. ::d3 I dO::'::3I:::U )(O::d3X: (',8 (O::d 
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The attached amendments do the following: 

- deletes superfluous language, such as restatements of the 
commissioner's authority to take action to compel cooperation 
with the examination, and the cumbersome process which follows 
from an order for further examination or investigation (which 
is not required by current law -- which the bill does not 
override) . 

- reorganizes like subjects from various parts of the Model, 
and incorporates them into the current examination article, 
either as amendments to existing sections, or as new Sections 

section 900.2 should be amended, as follows: page 12, line 5, 
___ after "report" add: prepared and 

This is an important, but technical, clarification. 

Section 923 should be amended, as follows: page 12, line 35, 
strike litO" and insert: from 

This section of the bill does two things. First, instead of 
current law which appears to contemplate a unique California annual 
statement form, the bill will basically defer to the standardized 
NAIC forms. All insurers use these forms, and in practice, these 
are the forms Which California requires under current law. 
However, the' new Section does authorize the Commissioner to make 
changes to the standard forms ':/hich are needed for California 
filings. Under current law, we can (and as a matter of practice, 
occaisonally do) require certain variations for California specific 
issues. It is these variations which the DOl needs to notify the 
insurers about, not some changes to the standardized NAIC form 
which every insurer uses in every state. The change in wording 
suggested above clarifies this issue. It will obviate the need to 
make unnecessary notices to all insurers about issues which they 
are already well aware of. 

ri'" Several amendments need to be made to Section 928. First, we 
J1 Y: need to strike the \..;ords "admitted to write one or more classes of 

insurance specified in subdivision (b) II on page 13, lines 4-5. 
This language becomes confusing in light of SUbdivision (b), which 
"specifies" only those lines ""hich are not subject to the 
limitation. 

/ second, "authorized reinsurance" (page 13, line 8) needs to be 
\ defined, because the phrase itself does not have a specific 

<,' statutory meaning, even though it is commonly understood. We 
suggest the following: page 13 f strike out line 8 and insert: 
amount reinsured by reinsurance authorized for annual statement 
credit under this code exceeds 10 '--' __ . 7 

8/2'd dS'8dd lOG Wtj9S:L.0 26, 10 Nnf 
IAJIj6!7 : G 26-T -9 ~ HOG ~:ElI diJ:'3i31 XO~3X: A8 (1:)~ 
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Third, subdivision (b) can be read to say that a multi-line 
insurer which includes surety is not subject to the single risk 
limitation, even for its non-surety lines. (The other lines are 
either mono-line insurers, or effectively mono-line for purposes of 
this limitation, and therefore surety is the only line affected by 
the problem.) This can be remedied as follows: page 13, lines 11-
12, strike out "insurers admitted to transact ll 

Fourth, we can probably repeal Section 3080, since it will be 
effectively superceded by the new Section 928. 

I will circulate these proposed amendments to interested 
parties. 

A draft of the various amendments in Legislative Counsel form 
is attaChed. 

dS~dd loa W~9T:80 26, T0 Nnr 
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Amendmem: No. 1 

Page 3, line 1, after SECTION 1. insert: 

section 729 is added to the Article 4 of Chapter 1 of Part 2 of 
Division 1 of the Insurance Code to read: 

729. As used in this article, the following terms have the 
following meanings: 

(a) "Company" means any person engaging in, or proposing or 
attempting to engage in, any transaction or kind of insurance or 
surety business and any person or group of persons who may 
otherwise be subject to the administrative, regulatory, or taxing 
authority of the commissioner. 

(b) "Examiner ll means any individual or firm authorized by the 
commissioner to conduct an exa~ination under this article. 

( c) 
business 
thereof. 

"Person" 
trust, 

means any 
partnership 

person, association, 
or corporation, or 

organization, 
any affiliate 

SEC.l.l. Section 730 of ~he Insurance Code is amended to read: 

730. .L2l. The commissioner, vlhenever he deems necessary or 
whenever he is requested by verified petition, signed by 25 persons 
interested as shareholders, pol icyholders, or creditors of any 
admitted insurer showing that the insurer is insolvent under this 
code, or upon information that any insurer has violated any 
provision of Article 7 of this chapter, shall examine the business 
and affairs of the insurer. He shall so examine every domestic 
insurer before issuing a certif icate of authority other than a 
renewal. 

(bl The commissioner may conduct an examination under this 
article of any company as often as the commissioner in his or her 
discretion deems appropriate but shall, at a minimum, conduct an 
examination of every insurer admitted in this state not less 
frequently than once every five years. In scheduling and 
determining the nature, scope, and frequency of the.e-x-aminations, 
the commissioner shall consider the results of financial statement 
analyses and ratios, changes in nanagernent or ownership! actuarial 
opinions. reports of independent certified Dublic accountants, and 
other criteria as set forth in the Examiner's Handbook adopted by 
the National }I.ssociation_Q.t_"tQ.?'J;l.r.~nce commissioners which are in 
effect when the commissioner exercises discretion under this 
section. 

(c) For purposes of comfll.E21:ing an examination of any company 
under this article! the c0111missioner may examine or investigate any 
person, or the business of any personL,,-- insofar as the examination 
or investigation is, in the discretion of the commissioner, 
necessary or material to the examination of the company. 

dS'8~d lOa WtJLS: 2.0 25 ( 10 ~Jnr 
-::- ,~. r-, I I T '-', .-., 
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(d) A person identified in subdivision (a) shall be entitled to 
an award of attorney I s fees and costs if he or she is the 
prevailing party in a civil cause of action for libel, slander, or 
any other relevant tort arising out of activities engaged in while 
carrying out the provisions of chis article and the party bringing 
the action was not substantially justified in doing so. For 
purposes of this section, a proceeding is substantially justified 
if it had a reasonable basis in law or fact at the time that it was 
initiated. 

Amendment No. 2 

Page 3, line 1, after SEC'l'ION 1. II strike out the rest of the line, 
strike out lines 2 through 14 inclusive, strike out pages 4 through 
10 inclusive, and on page 111 strike out lines 1 through 39 
inclusive. 

Amendnent No. J 

page 12, line 5, after "report" add: prepared and 

Amendment No. 3.5 

page 12, line 29, after "Commissioners" add: 
the practices and procedurE:!s contained in 
conflict with any other Section of this code 

Amendment No. 4 

, to the extent that 
the Manual do not 

page 12, line 34, strike Ilto" and insert: from 

Amendment No. 4.5 

page 13, linE:! 4, after "An ll add: admitted 

Amendn'.ent No. 5 

page 13, lines 4-5, strike out the \'lords "admitted to v-lrite one or 
more classes of insurancE:! specified in SUbdivision (b)" 

Arnendn~ent No. 6 

page 13, strike out 1 ine 8 and insert: amount reinsured by 
reinsurance authorized for annual statement credit under this code 
exceeds 10 

Amendment No. 7 

page 13, lines 11-12, strike out "insurers admitted to transact" 

Amendment No. 8 

page 24, after line 21, add: SEC. 8.5. Section 3080 of the 
Insurance Code is repealed 

dS~dd loa W~91:80 26, 10 Nnr 
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Cd) In lieu of an examination under this article of any foreign 
or alien insurer admitted in this state r the commissioner ma,Y 
accept an examination report on the company as prepared by the 
insurance department of the company's state of domicile or 
port-ot-entry state until January 1, 1994. Thereafter, these 
reports may only be accepted if (1) the insurance department was at 
the time of the examination accredited under the National 
Association of Insurance Commissioner's Financial Regulation 
Standards and Accreditation Prograr:1. or (2) the examination is 
performed under the supervision of an accredited insurance 
department or with the particiRa~i9n of one or more examiners 
who are em~loyed by an accredited state insurance department and 
who, after a review of the examination \vork papers and report. 
state under oath that the examination was performed in a manner 
consistent with the standards and procedures required by their 
insurance department. 

SEC 1.2. Section 733 of the Insurance Code is amended to read: 

733. In making such examina~ion the commissioner: 

(a) Shall have free access to all the books and papers of the 
il'TS"tlrer company. 

(b) Shall thoroughly inspect and examine all its affairs. 

(c) Shall ascertain its condition and ability to fulfill its 
obligations. 

(d) Shall ascertain if it has complied with all laws 
applicable to its insurance transactions. 

(e) May appraise or cause to be appraised by competent 
appraisers appointed by him all property in which the insurer has 
or claims an interest, or Which is security, in any form, for the 
payment of any debt or obligat.ion to the. insurer. All such 
appraisals of real property shall be in writing. 

(f) Shall r in conducting the examination r observe those 
guidelines and procedures set forth in the Examiner t s Handbook 
adopted by the National Association of Insurance commissioners. 
The commissioner may also emgloy other guidelines or procedures 
which the commissioner may dean aopropriate. 

(9) May retain attorneys, appraisers, independent actuaries. 
independent certif ied publ ic accoun..t.§.D.:ts, or other professionals 
and specialists as eXAminers, or any of the employees of the 
degartrnent assigned by the comrn~.§.?.~.<;:w.§r to carry out the purPQses 
of this article, the cost of \v'h ich sha 11 be borne Qy the company 
that is the subject of the examina~ion. 
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SEC. 1.3. Section 734 of ~he Insurance Code is amended to read: 

734. Every il1surer c:>wf'.'1ined \:i-fl.a·er the provisions of tfiis 
article shall opeFl its beeJ(s and papers rel!' the iftspectiOfl of the 
eolMtiesiener, and otRe'f'\i!i:se fae i 1 itatc such C')f"amiflM:io1"l. 'Pne 
commwsiel"ler may administer oat:hs and examine under oath a~ perS6ft 
relative to the Business of the inG~¥e~. Every company or person 
from whom information is sought, and its officers, directors, 
employees, and agents, shall provide to the examiners appointed 
pursuant to this article, timely, convenient, and free access at 
all reasonable hours at its offices to all books, records. 
accounts! papers, documents, and any or all computer or other 
recordings relating to the property, assets, business, and affairs 
of the company being examined. The officers, directors, employees. 
and agents of the company or pe~son shall assist the examiners and 
aid in the examination so far as it is in their power to do so. 
The commissioner shall have the power to issue subpoenas, to 
administer oaths, and to examine under oath any person as to any 
matter pertinent to the examination. If he 'or she finds the books 
to be carelessly or improperly kept or posted, he or she shall 
employ sworn experts to rewrite, post, and balance the books at the 
insurer's expense. 

SEC. 1.4. Section 734.1 is added to the Insurance Code to read: 

734.1. (a) No later than 60 days following completion of the 
examination, the examiner in charge shall file \~'ith the department 
a verified written report of the examination under oath. Upon 
receipt of the verified report, the department shall transmit the 
report to the company examined, together with a notice that the 
company has 30 days to make a written submission or rebuttal with 
respect to any matters contained in the examination report. 

(b) Within 30 days of the end of the period allowed for the 
receipt of written submissions or rebuttals, the commissioner shall 
fully consider and review the report, together with any written 
submissions or rebuttals and any relevant portions of the 
examiner'S workpapers, and shall either adopt the report as filed 
or with modifications or corrections, or reject the report with 
directions to the examiners to reopen the examination for purposes 
of obtaining additional data, documentation, or information, and 
refiling pursuant to SUbdivision (a). 

(c) Nothing contained in this article shall be construed to 
limit the commissioner I s authority to terrninate or suspend any 
examination in order to pursue other legal or regulatory action 
pursuant to the insurance laws of this state. 
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SEC. 1.5. section 735.5 is added to the Insurance Code to read: 

735.5. (a) Nothing contained in this article shall be 
construed to limit the comrr.issioner's authority to use and, if '. 
appropriate, to make publicI any final or preliminary examination:" 
report, any examiner or company workpapers or other documents, or 
any other information discovered or developed during the course of: 
any examination in the. furtherance of any legal or regulatory 
action which the commissioner may, in his or her discretion, deem 
appropriate. 

(b) Nothing contained in this code shall prevent or be 
construed as prol:1ibiting the commissioner from disclosing the 
content of an examination report I preliminary examination report or.:: 
results, or any matter relating thereto, to the insurance . ..-" 
department of this or any other state or country I or to law 
enforcement officials of this or any other state or agency of the 
federal government at any time, or to the National Association of 
Insurance commissioners, provided the recipient of the report or: 
matters relating thereto agrees in writing to hold it confidential 
and in a manner consistent with this article, unless the prio~ 
written consent of the company to ~vhich it pertains has been: 
obtained. 

(c) All working papers, recorded information, documents, and 
copies thereof produced by I obt:ained by, or disclosed to the 
commissioner or any other person in the course of an examination 
made pursuant to this article shall be given confidential treatment·· 
and are not subject to subpoena and shall not be made public by the, 
commissioner or any other person, except to the extent provided in; 
sUbdivision (b). 

Sec. 1.6. Section 737 is added to the Insurance Code to read: 

737. (a) No cause of action shall arise nor shall any 
liability be imposed against the commissioner, the commissioner's 
authorized representatives, or any examiner appointed by the 
commissioner for any statements ~ade or conduct performed in good 
faith while carrying out the provisions of this article. 

(b) No cause of action shall arise, nor shall any liability be 
imposed against any person for the act of communicating or 
delivering information or data to the commissioner or the 
commissioner's authorized representative or examiner pursuant to an 
examination made under this article l if the act of communication or
delivery was performed in good faith and without fraudulent intent 
or the intent to deceive. ~ 

(c) This section shall not abrogate or nodify in any way any" 
common law or statutory privilege or immunity previously enjoyed by 
any person identified in subdivision (a). 

8/L"d dS~~d lOa W~00:80 26( ~0 Nnr 
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SB 1666 

Date of Hearing: June 30, 1992 

ASSEMBLY COMMITTEE ON INSURANCE 

Burt Margolin, Chair 

SB 1666 (Johnston) - As Amended: June 16, 1992 

SENATE ACTIONS: 

COMMITTEE INS., CL. & CORPS. VOTE--'6:o,..-...:0'---___ F,LOOR VOTE_---::3:o..:O:o,..-...:O'---___ _ 

SUBJECT 

Should the prov~s~ons authorizing the Insurance Commissioner to examine 
insurers comply with the National Association of Insurance Commissioners (NAIC) 
Model Act? 

Should insurers controlled by persons who sell or solicit insurance be subject 
to specific contractual, reporting and supervision requirements? 

Should insurers be forbidden from insuring a single risk in excess of 10 
percent of capital and surplus? 

DIGEST 

1) Examinations. 

Existing law: 

a) Authorizes the Insurance Commissioner to examine an insurer when he 
deems necessary, upon the petition of shareholders, policy holders or 
creditors, or when an insurer violates underwriting statutes. The 
Commissioner must have free access to the books and papers of an 
insurer. 

b) Requires insurers to open their books and papers for inspection by the 
Commissioner. If this documentation is not kept properly, the 
Commissioner may employ experts to balance the books at the insurers' 
expense. 

This bill: 

a) Requires the Commissioner to examine an insurer at least once every 
five years. In scheduling and determining the scope of examinations, 
the Commissioner must consider analyses of financial statements, 
management or ownership changes, reports of independent certified 

- continued -
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public accountants, or apply other criteria in the National Association 
of Insurance Commissioners (NAIC) Examiner's Handbook. Any person may 
be examined if it is necessary for the examination of the insurer. 

b) Authorizes, after January 1, 1994, the Commissioner to use, instead of 
his own examinations, the examinations of other states' NAIC-accredited 
insurance regulators. Until that date the Commissioner may accept the 
examination of any state's insurance department. 

c) Requires the Commissioner to use the NAIC Examiner's Handbook in 
conducting examinations. 

d) Authorizes the Commissioner to retain attorneys, appraisers, actuaries, 
and certified public accountants in examinations. 

e) Requires insurers, and their employees, directors, officers and agents, 
to provide the Commissioner convenient and free access at reasonable 
hours to necessary documentation. Authorizes the Commissioner to issue 
subpoenas, administer oaths and examine under oath any person on 
matters relevant to examinations. 

f) Specifies that the working papers and other documents submitted to the 
Commissioner during an examination are confidential. These documents 
would not be subject to subpoena and cannot be made public. The 
Commissioner would be authorized to use, and make public, examination 
reports, or other information, if he deems it appropriate in the 
furtherance of legal or regulatory actions. The Commissioner would be 
authorized to disclose examination reports and other information to the 
insurance regulators of other states or foreign countries, law 
enforcement agencies or the NAIC. 

g) Provides immunity for the Commissioner and his staff for good faith 
conduct or statements made while examining insurers. Immunity also 
would be provided to persons who delivered documents or data to the 
Commissioner in good faith. 

Authorizes the award of attorneys' fees and costs to the Commissioner 
or his staff if they prevail in a civil suit for libel, slander, or 
other relevant tort, arising from examinations. The award may be made 
if the suit does not have a reasonable basis in law or fact. 

2) Producer-Controlled Insurers. 

Existing law does not specifically provide for the superv~s~on of insurers 
controlled by persons who solicit, negotiate or procure insurance. 

- continued -

SB 1666 
Page 2 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 103 of 452

SB 1666 

This bill: 

a) Forbids a controlled insurer from accepting business from the 
controlling producer unless there is a written contract, approved by 
the Commissioner and the insurer's board of directors, between the 
insurer and producer. The contract must: 

i) Permit the insurer to terminate the contract for cause, 

ii) Require the producer to render accounts to the insurer, remit funds 
due the insurer on a monthly basis, and hold the insurer's funds in 
a fiduciary capacity in a bank. 

iii) Require the insurer to provide the producer with its underwriting 
standards and manuals, and require the producer to adhere to these 
standards. 

iv) Limit the controlling producer's commissions and other fees to 
those no greater than for business placed by other producers with 
the insurer. 

b) Requires the insurer's board of directors to have an audit committee 
composed of independent directors. The committee would be required to 
meet annually with management, actuaries, and accountants to review the 
adequacy of the insurer's loss reserves. 

c) Requires annual reports to the Commissioner on loss ratios and loss 
reserves and commissions paid to the controlling producer. 

d) Requires notice to a prospective insured of the relationship between 
the controlled insurer and the producer. 

3) Insurance Holding Companies. 

Existing law: 

a) Requires insurers that are members of insurance holding companies to 
register with the Commissioner and provide reports and information 
about the holding company. 

b) Requires material transactions between insurers and their holding 
companies to be fair and reasonable, and books and records to be 
properly maintained. The insurers' surplus with regard to 
policyholders must be reasonable after dividends or distributions to 
parent holding companies. 

c) Establishes a fine of up to $10,000 for insurers and $3,000 for 
individuals for willful violations of the insurance holding company 
provisions. Individuals, for willful violations that involve 

- continued -
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deliberate perpetration of fraud upon the Commissioner, can be 
imprisoned in the state prison for up to three years or be punished by 
both fine and imprisonment. 

This bill: 

a) Establishes a civil penalty of up to $50,000 per violation for officers 
or directors of an insurance holding company system who violate the 
insurance holding company statutes. 

b) Authorizes the Commissioner to issue orders to insurers, or their 
directors, officers, employees or agents, engaged in improper 
transactions or contracts to cease and desist activity under the 
transactions or contracts. 

c) Makes it a crime, subject to a $3,000 fine, for officers, directors or 
employees of insurance holding company systems to make materially false 
statements to the Commissioner. Willful violations involving 
perpetration of fraud on the Commissioner would be subject to 
imprisonment in the state prison for up to three years or by both 
imprisonment and fine. 

d) Authorizes receivers for insolvent insurers to recover from holding 
companies and affiliates distributions of shares, and bonuses or other 
extraordinary salary adjustments, made by the insurers or subsidiaries 
to directors, officers or employees. 

4) Single Risk Limitations. 

This bill forbids an insurer from undertaking a single risk, or accepting 
reinsurance on a single risk, in excess of ten percent of its capital and 
surplus. Life, title, surety, mortgage guaranty and financial guaranty 
insurers would not be subject to this limitation. 

FISCAL EFFECT 

Unknown, but estimated moderate costs to the Insurance Fund from the increase 
in Department of Insurance examinations. 

COMMENTS 

1) PURPOSE. The sponsor, the Department of Insurance, states that this bill 
is needed to implement in California certain of the National Association of 
Insurance Commissioners (NAIC) Model Acts. The examination, audit and 
producer-controlled insurer provisions are based on the Model Acts. 

2) NAIC MODEL ACTS. The NAIC has adopted model legislation, regulatory 
practices and procedures, and organizational and personnel practices. 
These provisions establish minimum standards to be adopted by states, with 
the ultimate objective being the accreditation of of a state's insurance 
regulator. Beginning in January 1994, accredited states.will not accept 

- continued -
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examination reports from unaccredited states. Examination reports, 
prepared by a state's insurance regulator, provide information on the 
financial condition of an insurer. As NAIC sees it, for an insurer not to 
be domiciled in an accredited state will be a liability since examination 
reports on it would not be accepted by accredited states. Accreditation is 
designed to standardize and improve the supervision of insurers by state 
regulators. 

Other bills adopting NAIC model legislation were enacted last year. SB 695 
(Johnston), Statutes 1991, Chapter 695, authorized the Commissioner to 
place insurers under administrative supervision and required insurers to 
file annual financial statements with NAIC. SB 1039 (Johnston), Statutes 
1991, Chapter 686, made managing general agents of insurers subject to 
certain contractual, financial review, and reporting requirements. SB 1135 
(Johnston), Statutes 1991~ Chapter 539, enacted limitations on insurer 
investments in junk bonds and real estate. 

3) EXAMINATIONS. The Department states that much of its current examination 
authority is implied, not express. Enactment of the NAIC Model Act 
examination provisions would strengthen the Department's examination 
authority. 

4) PRODUCER-CONTROLLED INSURERS. The NAIC Model Act prov~s~ons establishing 
contractual and procedural requirements for, and the supervision of, 
insurers controlled by entities that sell insurance are intended to ensure 
that the insurer and producer conduct transactions at arms length, and to 
protect the insurer, and its claimants and policy holders, from being 
improperly manipulated by the controlling producer. 

5) SINGLE RISK LIMITATION. The ten percent capital and surplus limit is 
intended to prevent an insurer from becoming insolvent, or suffering 
financial harm, from a large loss by one insured. Currently there is no 
property/casualty single risk limitation. 

6) AMENDMENTS. The author states that the amendments in Section 5 of the bill 
were made in error and that Section 5 should be deleted. 

On page'9, line 14, reference to subdivision (a) should be added. 

SPONSOR: Department of Insurance 

SUPPORT: Alliance of American Insurers, 

OPPOSITION: None received 

Steven Suchil SB 1666 
445-9160 Page 5 
ains 
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SB 1666 (Johnston) 
Analyzed: 6/29/92 

ASSEMBLY INSURANCE COMMITTEE 
REPUBLICAN ANALYSIS 

SB 1666 (Johnston) -- INSURANCE: REGULATION OF INSURERS 
Version: 6/16/92 Lead Republican: Paul Horcher 
Analyzed: 6/29/92 Vote: Majority 

Summary: This bill conforms present law authorizing the Insurance 
Commissioner to examine insurers to the National Association of Insurance 
Commissioners Model Act. The bill would subject insurers controlled by 
persons who solicit, negotiate, or procure insurance, to a variety of 
specific regulations, including forbidding a controlled insurer from 
accepting business from the controlling producer unless there is a 
specified written contract, requiring the insurer's board of directors 
to have an audit committee composed of independent directors, requring 
annual reports to the Insurance Commissioner on loss ratios and loss 
reserves and commissioners paid to the controlling producer, and requiring 
notice to a prospective insured of the relationship between the controlled 
insurer and the producer. 

The bill would establish a $50,000 civil penalty per violation 
for officers or directors of an insurance holding company system who 
violate holding company statutes, and would authorize the Commisioner 
to issue orders to insurers or their employees or agents engaged in improper 
transactions or contracts to cease and desist. The bill would make it a 
crime subject to a $3,000 fine, for officers, directors or employees of 
insurance holding company systems to make materially false staatements to 
the Commissioner. 

The bill would also forbid an insurer from undertaking a single 
risk, or accepting reinsurance on a single risk, in excess of ten percent 
of its capital and surplus, with life, title, surety, mortgage guaranty, 
and financial guaranty insurers exempt. 

Fiscal effect: Estimated moderate costs to the Insurance Fund from 
increased examinations. 

Supported by: Department of Insurance (sponsor), Alliance of American 
Insurers. 
Opposed by: None received. 
Governor's position: Unknown 

Comments: Department of Insurance says the bill is needed to implement 
in California aspects of the National Association of Insurance 
Commissioners Model Acts. 

Assembly Republican Committee vote 
Insurance -- 6/30/92 

Ayes: 
Noes: 
Abs.: 
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VAYS AND HEANS COMMITTEE ANALYSIS 

Author: Johnston Amended: 07/10/92 Bill No.: SB 1666 

Policy Committee: Ins. Vote: 15-00 

Urgency: No Hearing Date: 07/22/92 

State Mandated Local Program: Yes Staff Comments By: 

Michael Reyna~ Reimbursable: No 

Summary 

No significant state fiscal effect, please see the attached policy committee 
analysis for additional information. 
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SB 1666 (Johnston) 
7/22/92 

ASSEMBLY WAYS AND MEANS COMMITTEE 
REPUBLICAN ANALYSIS 

~B 1666 (Johnston) -- INSURANCE: 
Version: 7/10/92 
Analyzed: 7/21/92 
Recommendation: Support 

REGULATION OF INSURERS 
Vice Chair: Cathie Wright 
vote: Majority 

;UMMARY: Measure makes various changes in the regulation of insurance 
practices. specifically, this measure does the following: 1) 
requires the Insurance commissioner to examine an insurer at least 
once every five years, and sets forth the procedures for 
examinations; 2) authorizes the commissioner to utilize, after 
1/1/94, the examinations of other states' NAIC (National Association 
of Insurance commissioners) accredited insurance regulators; 3) 
specifies that the working papers and other documents submitted to 
the Commissioner during an examination are confidential; 4) forbids 
a controlled insurer from accepting business from the controlling 
producer unless there is a written contract, approved by the 
Commissioner and the insurer's board of directors, between the 
insurer and producer; 5) specifies what must be included within the 
contract; 6) requires the insurer's board of directors to have an 
audit committee composed of independent directors; 7) requires 
annual reports to the Commissioner on loss ratios and loss reserves 
and commissions paid to the controlling insurer and the producer; 8) 
requires notice to a prospective insured of the relationship between 
the controlled insurer and the producer; 9) establishes civil 
penalties for violations of insurance holding company statutes, and 
revises the penalty provisions for specified violations of insurance 
holding company provisions; and 10) forbids an insurer from 
undertaking a single risk, or accepting reinsurance on a single 
risk, in excess of ten percent of its capital and surplus . 

. ;~~;::~~:~i~d companies would not be subj ect to these provisions. 

FISCAL" EFFECT: Moderate Insurance Fund costs would be incurred by the 
. t of;Insurance for increasing examinations as required by 

POTENTIAL EFFECTS: Conforms state statutes to the most recent 
~'? guidelines as based upon NAIC model provisions. 

SUPPORT: Department of Insurance (Sponsor), Alliance of American 
Insurers. OPPOSITION: Unknown. GQVERNOR'S POSITION: Unknown. 

COMMENTS: 
o This measure is needed to implement certain standards for 

examinations, audits, and producer-controlled insurer provisions 
which are based upon the NAIC Model Act. 

o The NAIC provisions are minimum standards which are intended to be 
adopted by states with the objective of ensuring the accredidation 
of the state's insurance regulator. 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 110 of 452

ssernbly Republican Committee vote 
Insurance -- 6/16/92 

(15-0) Ayes: All Republicans except 
Abs.: Brulte, Mays 

enate Republican Floor Vote -- 5/22/92 
(30-0) Ayes: All Republicans except 
Abs./Abst./N.V: Craven, Hill, Rogers 

'iscal Consultant: Ellen Moratti 

. J 
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DEPARTMENT OF FINANCE BILL ANALYSIS 

AMENDMENT DATE: July 10, 1992 
POSITION: Neutral fiscally; defer to the Office of 

Insurance Advisor 

BILL NUMBER: SB 1666 
AUTHOR: Johnston 

BILL SUMMARY 
This bill would (1) permit the Insurance Commissioner to examine insurers as often 
as he/she deems it necessary, (2) require the Commissioner to conduct an 
examination of every insurer admitted in California at least once every five 
years, as specified, and consistent with the procedures set forth in the 
Examiner's Handbook adopted by the National Association of Insurance Commissioners 
(NAIC), (3) prohibit an admitted insurer from undertaking any single risk or 
accepting any reinsurance on any single risk when its liability thereon in excess 
of the amount reinsured exceeds 10 percent of its capital and surplus as shown on 
its last statement on file with the Department of Insurance, (4) provide specified 
fines and/or imprisonment for insurers who fail to file a statement, report, or 
request approval required by this section or who make or cause to be made any 
materially false statements intended to deceive the Commissioner, (5) enact the 
National Association of Insurance Commissioners Model Accreditation Act, and (6) 
authorize the receiver appointed under an order for liquidation or rehabilitation 
to recover on behalf of the insurer funds from any controlling parent company, as 
specified. 

FISCAL SUMMARY SO 
LA (Fiscal Impact by Fiscal Year) 

Code/Department RV (Dollars in Thousands) 
Agency or Revenue LC PROP Code 

Type LR ~ FC 1992-93 FC 1993-94 FC 1994-95 Fund 

2290/Insurance --------No/Minor Fiscal Impact---------- 217/IF 

COMMENTS 
The Department of Insurance stated that their primary purpose in proposing this 
legislation was to get the California Department of Insurance accredited by the 
NAIC for reciprocity purposes (meaning that the California Department of Insurance 
meets the minimum financial regulatory standards promulgated and established by 
the NAIC). The Department noted that a key provision regarding extraordinary 
dividend transactions, which is necessary for California to become an "accredited 
state II , was inadvertently deleted from this bill and has not yet been amended back 
into the bi 11 . 

The Department of Insurance indicated that any costs associated with this bill 
appear to be minor and absorbable within their existing appropriation. 

SUMMARY OF CHANGES 
Amendments to this bill since our last analYSis of the April 21, 1992 version are 
minor and do not alter our previous analysis. 

Program Budget Manager 
S. Calvin Smith 

#W1i/ 

Governor's Office: By: Date: 

BILL ANALYSIS Form 

Date 

Pos i t ion Noted __ 
Pos i t i on Approved __ 

Position Disapproved 
DF-43 (Rev 03/92 Buff) 

~ , 
I 

I 

I 
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Senate 
"Concurrence" 

Documents 

Legislative Research Incorporated hereby certifies that the accompanying recordls is/are true and 
correct copies of the originaVs obtained from one or more official, public sources in 
California unless another source is indicated, with the following exceptions: In some cases, pages 
may have been reduced in size to fit an 8 W' x 11" sized paper. Or, for readability purposes, pages 
may have been enlarged or cleansed of black marks or spots. Lastly, for ease of reference, paging 
and relevant identification have been inserted. 
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UNFINISHED BUSINESS 

SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 
1020 N Street, Suite 524 

445-6614 

Committee Votes: 
UlI'W': : ·)lSIC.A [~\S O~ 

~1U IIJ.: ~ p, I {. t.-'--
~Tl 01' tlt.MJi~:g'. 91 
.u&AIUIQ: AYE NO 

. Green ./ 
lohnston ./ 
eene ./ 

Ki lea ,/ 

e..,15 
IM",Corcuoda ~ ,/ 

Rotrer, 
IRu5se.! 
rV.",ant VI 
Torres ;h ./ 

IUT .. • .. IJ 

PLACED 
ON FILK 
PURSUMiT 
TO SENATE 
RULE 28.8 

Bill No. SB 1666 

Author: Johns ton (D) 

Amended: 7/10/92 

Vote Required: 21 

Senate Floor Vote: Page 6104, 5/22/92 
Senate Bill 1~An act to amend Sections 900.2. 923, 1215.5 and 

1213.10 of, to add Section 1213.16 to, and to add Article 4.1 
(commencing with Section 739) and Article 10.3 (commencing with 
Section 928) to Chapter I, and Article 4.8 (commencing with Section 
1216) to Chapter 2 of, Part 2 of Division 1 of, the Insurance Code, 
relating to insurance and making an appropriation therefor . 

Bill read third time and presented by Senator Johnston . 
Roll c.n 

The roll was called and the bill was passed by the following vote: 
AYES (30)-Senators Alquist, Ayala, BergesoIl, Beverly, 

BoatwriJdlt, Calderon, Davis,. Dills, ~ecil Green, H~, Johnston, 
Keene, Kopp, Leonard, Leslie, LeWlS, Lockyer, M!ddy, Marks, 
McCorquoOaJ.e, Mello, Morgan, Pettis, Presley, Rosenthal, Royce, 
Russen. Thompsoa, Torres, and Vuich. .-

NOES (O)-None. -
Bill ordered transmitted to the A.embly. 

Assembly Floor Vote: 69-0, Page 8505, 7/27/92 
(Passed Assembly on Consent) 

SUBJECT: Insurance Company Solvency and Examination 

SOURCE: Department of Insurance 

DIGEST: This will would (1) permit the Insurance Commissioner to examine insurers as 
often as he/she deems it necessary, (2) require the Commissioner to conduct an 
examination of every insurer admitted in California at least once every five years, 
as specified, and cor1sistent with the procedures set forth in the Examiner's Handbook 
adopted by the NatioHid Associa.tion of Insurance COIllfu:l ss:Loners (NAIC), (3) prohibit 
an a.dmitted insurer :hom undertaking ar'y singlk risk or accoptir.g any reinsurance on 
any single risk).hen its lia.bility thfjreon in eXC'iHlSl 'c,f th€ "UllOu.nt reinsured exceeds 
10 percent of its capltal an.d surplus &5 sho'lJ1:'l o~:, i ,:~ last st.atement on file with the 
Department of Insurance, (4) provide spl.".cii:ieJ finc:.s au'!or imprisonment for insurers 
who fail to file a statement:, r~port, (~r r2q·y.(~st apprc'\I,S'.:c required by this section or 
who make or cause to he m~.de any mate:ri~lly false st~t:ef:Mll1t,"i intend<~d t>,) deceive the 
Commission,;;!', (5) enact the National Assoeiation of InS'·l.\X'Kli':;:F;. COUi,()'jlssioner~' Model 
Accreditation Act, and (6) autl10rize the L'E!Geiver appoint.ed under an order for: 
liqutdation or rehabilitation tc recover on behalf of th~: iH~ul'.er funds fro!ll. any 
controlling parent company, as specified. 

Assembly Amendments: 

1. Repeal prov~s~ons of the law imposing limitations on any incorporated fire and 
marine insurer against insuring anyone risk above a certain sum. 

CONTINUED 
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2. Revises and recasts the requirement that insurers books and papers be open for 
inspection by the Commissioner. 

3. Allows until 1/1/94 the Commissioner to use, instead of his own tests, the tests 
of others. States NAIC - accredited insurance regulators, until that date the 
Commissioner may accept the test of any state's insurance department. 

"4. Makes other clarifying and technical changes to bill. 

ANALYSIS: 

1) Examinations. 

Existing law: 

a) Authorizes the Insurance Commissioner to examine an insurer when he deems 
necessary, upon the petition of shareholders, policy holders or creditors, or 
when an insurer violates underwriting statutes. The Commissioner must have 
free access to the books and papers of an insurer. 

b) Requires insurers to open their books and papers for inspection by th~. 
Commissioner. If this documentation is not kept properly, the Commis§ioner 
may employ experts to balance the books at the insurers' expense. ~" 

a) Requires the Commissioner to examine an insurer at least once every five 
years. In scheduling and determining the scope of examinations, the 
Commissioner must consider analyses of financial statements, management or 
ownership changes, reports of independent certified public accountants, or 
apply other criteria in the National Association of Insurance Commissioners 
(NAIC) Examiner's Handbook. Any person may be examined if it is necessary for 
the examination of the insurer. 

b) Authorizes, after January 1, 1994, the Commissioner to use, instead of his 
own examinations, the examinations of other states' NAIC- accredited 
insurance regulators. Until that date the Commissioner may accept the 
examination of any state's insurance department. 

-
c) Require& the Commissioner to use the NAIC Examiner's Handbook in conducting 

examinations. 

d) Authorizes the Commissioner to retain attorneys, appraisers, actuaries, and 
certified public accountants in examinations. 

e) Requires insurers, and their employees, directors, officers and agents, to 
provide the Commissioner convenient and free access at reasonable hours to 
necessary documentation. Authorizes the Commissioner to issue subpoenas, 
administer oaths and examine under oath any person on matters relevant to 
examinations. 

CONTINUED 
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f) Specifies' that the working papers and other documents submitted to the 
Commissioner during an examination are confidential. These documents would 
not be subject to subpoena and cannot be made public. The Commissioner would 
be authorized to use, and make public, examination reports, or other 
information, if he deems it appropriate in the furtherance of legal or 
regulatory actions. The Commissioner would be authorized to disclose 
examination reports and other information to the insurance regulators of 
other states or foreign countries, law enforcement agencies or the NAIC. 

g) Provides immunity for the Commissioner and his staff for good faith conduct 
or statements made while examining insurers. Immunity also would be provided 
to persons who delivered documents or data to the Commissioner in good faith. 

Authorizes the award of attorneys' fees and costs to the Commissioner or his 
staff if they prevail in a civil suit for libel, slander, or other relevant 
tort, arising from examinations. The award may be made if the suit does not 
have a reasonable basis in law or fact. 

2) Producer-Controlled Insurers. 

Existing law does not specifically provide for the superv~s~on of insurers~ 
controlled by persons who solicit, negotiate or procure insurance. 

This bill: 

a) Forbids a controlled insurer from accepting business from the controlling 
producer unless there is a written contract, approved by the Commissioner and 
the insurer's board of directors, between the insurer and producer. The 
contract must: 

i) Permit the insurer to terminate the contract for cause, 

ii) Require the producer to render accounts to the insurer, remit funds due 
the insurer on a monthly basis, and hold the insurer's funds in a 
fiduciary capacity in a bank. 

iii) Require the insurer to provide the producer with its underwriting 
standards and manuals, and require the producer to adhere to these 
s.t:andards. 

iv) Limit the controlling producer's commissions and other fees to those no 
greater than for business placed by other producers with the insurer. 

b) Requires the insurer's board of directors to have an audit committee composed 
of independent directors. The committee would be required to meet annually 
with management, actuaries, and accountants to review the adequacy of the 
insurer's loss reserves. 

c) Requires annual reports to the Commissioner on loss ratios and loss reserves 
and commissions paid to the controlling producer. 

d) Requires notice to a prospective insured of the relationship between the 
controlled insurer and the producer. 

CONTINUED 
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a) Requires insurers that are members of insurance holding companies to register 
with the Commissioner and provide reports and information about the holding 
company. 

b) Requires material transactions between insurers and their holding companies 
to be fair and reasonable, and books and records to be properly maintained. 
The insurers' surplus with regard to policyholders must be reasonable after 
dividends or distributions to parent holding companies. 

c) Establishes a fine of up to $10,000 for insurers and $3,000 for individuals 
for willful violations of the insurance holding company provisions. 
Individuals, for willful violations that involve deliberate perpetration of 
fraud upon the Commissioner, can be imprisoned in the state prison for up to 
three years or be punished by both fine and imprisonment. 

This bill: 
.
.:-

a) Establishes a civil penalty of up to $50,000 per violation for officer£ or 
directors of an insurance holding company system who violate the insu~nce 
holding company statutes. 

b) Authorizes the Commissioner to issue orders to insurers, or their directors, 
officers, employees or agents, engaged in improper transactions or contracts 
to cease and desist activity under the transactions or contracts. 

c) Makes it a crime, subject to a $3,000 fine, for officers, directors or 
employees of insurance holding company systems to make materially false 
statements to the Commissioner. Willful violations involving perpetration of 
fraud on the Commissioner would be subject to imprisonment in the state 
prison for up to three years or by both imprisonment and fine. 

d) Authorizes receivers for insolvent insurers to recover from holding companies 
and affiliates distributions of shares, and bonuses or other extraordinary 
salary adjustments, made by the insurers or subsidiaries to directors, 
office~ or employees. 

4) _Single Risk Limitations. 

This bill forbids an insurer from undertaking a single risk, or accepting 
reinsurance on a single risk, in excess of ten percent of its capital and 
surplus. Life, title, surety, mortgage guaranty and financial guaranty insurers 
would not be subject to this limitation. 

Comments: 

NAIC Model Acts. The Insurance Commissioner examination authority prov~s~ons and 
requirement for increased audit authority and producer controlled insurers are based 
on the National Association of Insurance Commissioners (NAIC) Model Act. 

CONTINUED 
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The NArC has adopted model legislation, regulatory practices and procedures, and 
organizational and personnel practices. These provisions provide minimum standards 
to be adopted by states with the ultimate objective of NArC accreditation of a 
state's insurance regulator. Beginning January 1994, accredited states will not 
accept examination reports of insurers from un-accredited states. Examination 
reports, prepared by a state's insurance regulator, provide information on the 
financial condition of an insurer. As NArC sees it, for an insurer not to be 
domiciled in an accredited state would be a liability since examination reports on it 
would not be accepted by accredited states. Accreditation is designed to improve the 
supervision of insurers by state regulators. 

There have been several bills to adopt other NArC Model Acts approved by the 
Legislature in 1991. SB 695 (Johnston) established NArC Model Act reporting 
requirements. SB 1039 (Johnston) enacted the Model Act for managing general agents. 
SB 1135 (Johnston) enacted NAIC model legislation for insurer investments in junk 
bonds. 

FISCAL EFFECT: Appropriation: Yes Fiscal Committee: Yes Local: Yes 

This bill will result in an increased audit and examination requirement for t~ 
Department of In'surance (001). The minimum 5-year audit and examination will iesult 
in additional 001 audits. The 001 would experience an equivalent increase i~both 
revenues and costs related to reviewing licensers. Therefore, the bill wou1d~ave no 
net fiscal effect on the department. 

SUPPORT: (Verified 7/28/92) 

Department of Insurance (source) 
California Association of Life Insurers 
Alliance of American Insurers (per Assembly policy analyses) 

ARGUMENTS IN SUPPORT: The Department of Insurance indicates the bill is designed to 
fill in the statutory blanks in California's insurer solvency regulation program. 

"With last year's failures of Executive Life Insurance Company and First Capital Life 
Insurance Company (both California-based insurers), as well as the failures of 
several large eastern life insurers, it is evident that insurance regulators need to 
improve the tools by which we can monitor the solvency of insurers. SB 1666 
addresses seve~l issues which are not adequately provided for by current law. 

"There has been at tremendous amount of discussion at the federal level of 
pre-empting state regulations of the insurance industry. I agree with the vast 
majority of the industry and the National Association of Insurance Commissioners 
(NAIC) that such a development would e a mistake. In the face of this threat, the 
NAIC has established a program of accreditation of state regulatory programs. The 
accreditation program is designed to ensure that each state meets the basic minimum 
level of regulatory authority needed to effectively ensure insure solvency. The NAIC 
has established a set of standards which the states must meet. These standards 
include having certain laws enacted. SB 1666 would enact the remainder of these 
necessary laws which California currently lacks." 

DLW:nf 7/28/92 Senate Floor Analyses 
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THE ASSEMBLY AMENDMENTS TO THIS BILL MERELY 
MELD IN A MORE RATIONAL MANNER THE REQUIREMENTS FOR 
NAIC ACCREDITATION THAT IS PRESCRIBED IN THE NAIC 
MODEL LAW RELATING TO EXAMINATIONS OF INSURERS WITH 
CALIFORNIA'S EXISTING STATUTORY SCHEME ON THAT AREA. 

THE BILL, BEFORE IT WAS AMENDED IN THE 
ASSEMBLY, STACKED THE NAIC MODEL ON TOP OF EXISTING 
CALIFORNIA LAW -- THIS RESULTED IN DUPLICATION AND 
REPETITION. NOTHING IN THE ASSEMBLY AMENDMENTS 
CONTAIN ANYTHING THAT WAS NOT IN THE BILL WHEN IT 
LEFT THE SENATE, AND NOTHING CONSTITUTES A DEVIATION 
FROM THE NAIC MODEL . 
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S.B. 1666 

SUMMARY: 1 

REPORT ON ENROLLED BILL 

JOHNSTON. I,nStirahce. 

Existing law grants authority to the Insurance 
Commissioner to examine, as specified, the business and 
affairs of insurers including, prior to issuing to a 
domestic insurer, a certificate of authority, and in 
certain circumstances, whenever any foreign insurer 
applies for admissi'on to conduct business in this state. 
Existing law also authorizes, the commissioner upon 
request of shareholders, policyholders, or creditors, as 
specified, to examine the business and affairs of an 
admitted insurer. 

This bill would grant the commissioner 
additional and broader authority, as specified, to 
examine the activities, operations, financial condition, 
ana affairs of all persons transacting the business of 
insurance in this state or otherwise subject to the 
jurisdiction of the commissioner, including requiring 
the commissioner to conduct an examination of every 
insurer admitted in this state not less frequently than 
once every 5 years. This bill would provide that in 
lieu of the examination for any foreign or alien insurer 
admitted in this state, the commissioner may aocept an 
examination report from the insurance department of the 

1 This .. is a .. oorrectJilSl., giqlst o.tth • ..llJ.l.l. Th. ch$nges.in • 'the 
diqest appeaririq '()n thctprinted bl11as'il~qpted are ind~cat:.cFift 
strikeout· and underlinG. . . .' .. 

·ot~yY 

. .. 

• ,': "'< 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 121 of 452

---_#--~-.--.----.-----------.,.----- .. 

• • 
Report on S.B. 1666 - p. 2 

insurer's state of domicile or port-of-entry state, 
until January 1, 1994, as specified. 

Existing law requires insurers to open books 
and papers fo~ inspection by the commissioner. 

This bill would revise and recast that 
requirement. It would require officers, directors, 
employees, and agents to assist examiners, as specifi~d. 
It would empower the commissioner to issue subpoenas, 
admihister oaths, and examine under oath any person as 
to any matter pertinent to examination. 

The bill would also require, no later than 60 
days following completion of examination, the examiner 
to file with the department a verified written report of 
the examination under oath, as specified. The bill 
would provide that specified provisions shall not be 
construsd so as to limit the commissioner's authority to 
make public any final or preliminary examination report, 
as specified. 

The bill would also provide, with respect to 
examination by the commissioner, that all working 
papers, documents, and recorded information shall be 
confidential and not subject to subpoena, with specified 
exception. It would also provide t.hat no cause of action 
no~ liability shall be imposed en the commissioner for 
statements made or conduct performed in certain 
examination activities. This bill would provide that if 
the commissioner, his or her representatives, or an 
examiner appointed by the commissioner is the prevailing 
party in a civil action for libel, slander, and other 
torts, as specified, they would be entitled to 
attorney's fees and costs under specified circumstances. 

Existing law requires all insurers doinq 
business in this state to file with the Insurance 
Commissioner, an annual statement of its condition, as 
specified, and to have an annual audit by an independent 
certified public accountant, as specified. 

This bill would require the audit to be 
conducted and thC! audit report. filed in conformity with 
specified instructions adopted by the National 
Association of Insurance Commissioners (NAIC), to a 
specified extent, and would make related changes. 
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Tbis bill would require that insurers filing 
the annual at~tement use the annual statement blanks and 
instructions adopted by the HAle, as specified. 

This bj'l would provide th.tt an admitted 
insurer shall not undertake any single risk or accept 
reinsarance on any single risk when its liabi.lity in 
excess of the amount reinsured by reinsurance authorized 
for annual statement credit exceeds 10% of its capital 
and surplus, as specified. 

Existing law authoriz·es domestic insurers to 
organize and control, as sPElclfied, affiliates or 
subsidiaries including investing in stock or other 
securities of the subsidiary, as specified. Existing 
law requires that material transactions by re€)istered 
insurers and their affiliates be reported to the 
commissioner and meet specified standards. Existinq law 
prohlb+ts an insured snbject..to rsqistration as a member 
of an :!.nsur.ance company holdinq.systemfrom paying any 
extraordinary dividend or distribution, as defined, to 
its stockholders without notification to, and 
opportuni ty b~" the commissioner to disapprove, the 
dividend or distribution. Existinq law also provides 
for criminal penalties for violation of these 
provisions. 

This bill would authorize the commissioner to 
impose civil fines, as specifl.d, aqainst directors or 
officers of insuters who violate specified provisions. 
This bill would also make it a crime punishable by 
imprisonment, fine, or both, as specified, for any 
officer, director, or employee of an insurance holding 
c.ompany system to willfully and knowingly make 
materially false statements, reports, or filings to the 
cO!!llTIissi.oner. By creating a new crime, this l}ill would 
impose a state-m~,d,dated local program. The bill would 
impose specified late filing fees upon inaurers subject 
to the insurance holding company regulatory act, thereby 
making an appropriation, since these fees would be 
deposited into the continuously appropriated Insurance 
Fund. 

This bill would provide that in case of 
liquidation or rehabilitation Qf an insurer, the 
appointed receiver sh.ll _hav.a.~1~ht to ~.cov.r 
diiftr.ibutiona an~ paymants onb.half 6f the:-1nauxottr , • .- ..•. 
sP .• Cif.1 eel. - .. . 
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This bill would also enact provisions, as 
specifiecl, r~latin9' the transaction of business 
betw~en controlled insure.r-a, as defined, and eeM •• l1 •• 
gontrgJ.l.ing pI'oducers, as defined, includinq, among 
others, requirinq a written cont:;ac:t containing 
specified pro-_. i.siona. 

Existing law inlpose~ limitations on any 
incorporated fire and marine insurer against insuring 
anyone risk above a certain sum. 

This bill would repeal that provision. 

The California Constitution requires the state 
to reimburse local agencies. and school districts for 
certain costs mandat.ed by· the state. statutory 
provisions establish procedures for making that 
reitnbux:sement. 

Tb.is bill W'Quld·prQvide that no reimbursement 
is required by this act for a specified reason. 

CONSTITUTIONALITY: 

Approved. 

Approved. 

Approved~ TITLE: 

Bion M. Gregory 
Legislative Counsel 

By 
~-V~ 

KTS:sjm 

Keith T. Schulz 
Oeputy Leqislative 

Two copies to Honorabl.e Patrick Johnston, 
pursuant to Joint Rule 34. 

; '.~ 

. . , " 

-.. 
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D9"~ AU'rnOR 

OfficI) of Insurance Advisor JOHNSTON 

SUMMABY 

", ¥', 

ENROLLED BILLREP(P~ 

8IU. NUMBER 
sa 1666 

Revises insurer examination law to conform with national model legislation, and 
grants specific enforcement powers. 

LEGISLATIVE HISTORY 

The National Association of Insurance Commissioners (NAle) has promulgated 
several model statutes and audit procedures. Beginning in 1994, states which 

---have not adopted minimum standards of NAte will not be accredited, and 
accredited states will not accept financial examination reports from such 
unac~redited states. This measure enacts provisions designed to comply with 
NAle standards and gain full reciprocity and accreditation. The underlying purpose 
of accreditation is to reduce the number of insurer insolvencies, which has risen in 

.,A'ecent years. 

According to a 1989 study by the National Association of Independent Insurers, 
over 150 insurers have become insolvent nationwide since 1969, half of them in 
the last five years. The number of companies designated by NAte for regulatory 

-- attention because of financial problems has more than quadrupled in the last ten 
years. Between 1969 and 1987, insurer assessments paid to state guarantee 
funds to cover the costs of insolvencies totalled $2.2 billion. Nearly half of that 
amount - $900 million - was assessed in 1987 alone. 

The irony of this situation is that well-managed companies are hit twice by the acts 
of the mismanaged companies. First, they lose good business to the artificially low 

"'--prices of unsound companies. VVhen the results of mismanagement lead to 
insolvency. healthy companies, through guarantee funds such as the California 
In~urance Guarantee Fund (CIGA), pay the costs of the bailout. 

VOTE: Assembly 
Floor: Ave6'1 No~ 
Policy Committee: Aye 15' NoE 
Fiscal Committee: AyeEJ.. No 0 

RECOMMENDATION 

TO GOvtfWOR: . 
DEPARTMENT DIA£CTOft DATE: 

VOTE: Senate 
Floor: Ave 3l> NoO 
Policy Committee: Aye..L. NoO 
Fiscal Committee: Aye_ No_ 

DEFER TO OTHER AGENCY_._. ____ _ 
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SPECifIC EI~DINGS 

Existing law permits the Insurance Commissioner to examine the business and 
financial affairs of an insure: at any time. This bill retains existing !aw, but adds a 
provision that requires the examinations to be conducted not less than once every 
five years. In determining examination frequency, the commissioner is directed to 
consider results of financial~tatement analyses, cha\ges in management, and 
reports of CPA's. After January 1, 1994f the commissioner may, instead of 
conducting his own examination, rely upon reports prepared by the insurance 
department of another state, provided that state has been accredited by NAle. 

Th'" bill permits the commissioner to retain attorneys, actuaries, appraisers and 
CPA's in examinations, the cost of which shall be borne by the company subject to 
examination. 

The bill provides that all documents and working papers disclosed to the 
commissioner during the examination are confidential, not subject to subpoena, 
and will not be made public, except in the context of regulatory or legal actions 
commenced by the commissioner. "he examiners retained by the commissioner 
are immune from liability for statements made or conduct performed in good faith 
while carrying out the examinations. The examiners are entitled to attorney's fees 
and costs If they prevail in an action for defamation or other tort if the court finds 
th~t the party suing was not "substantially justified" in doing so. 

Existing law requires all insurers doing business in California to submit to an annual 
audit, and permits filing of reports prepared in accordance with generally 8t:cepted 
accounting prinCiples (GAAP) as long as a reconciliation is included which spells 
out the differences betweell the net income capital and surplus on the annual 
statement and the comparable totals on the audited statement. 

This bill repeals the. GAAP proviSions, directing insurers instead to use the 
Accounting Practices and Procedure Manual adopted by NAIC. 

The bill prohibits an insurer from undertaking a single risk in an .amoLint in excess 
of ten percent of its capitai and surplus. Life, title, surety, mortgage guaranty and 
financial guaranty insurers would be exempt from the limitation. 

Existing insurance holding company law sets forth registration and reporting rules, 
and requires transactions between insurers and their holding companies to be fair 
and reasonable with proper recordation of transactions. After dividends are 
granted to holding companies, remaining surplus assets of the ir.1urei must meet S) 

test of reasonableness. 

This bill creates civil liability up to $50,000 per violatiol' for officers or directors 
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who violate the holding company statute. The bill grants the commif;~ioner power 
to order insurers and/or their holding company to cease and desist further activity 
under transactions or contracts which are illegal. After a hearing, the 
commissioner may order the insurer to void contracts and place policyholders or 
creditors in status quo ante, if that is in their best interest. 

If an officer, director or en. :-:doyee of an insurance nolding company knowingly 
makes materiaUy false statements with the intent to deceive the commissioner, the 
person shaU, upon conviction, be fined not more than $3000. Under the bill, if the 
violation involves deliberate perpetration of fraud upon the commissioner, the 
person is guilty of a felony. 

The bill authorizes receivers for insolvent insurers to treat distributions to holding 
company employees of shares and bonuses o.r other extraordinaiy salary 
adjustments by the insolvent insurer (or its subsidiary] as a fraudulent conveyance 
if the distribution was made within one year. preceding the filing of a petition for 
liquidation, thus permitting recovery of the sums by the receiver. No distribution 
would be recoverable if the parent insurer or its affiliate can prove that when paid, 
the distribution was lawful and reasonabls* and that the insurer could not have 
known that the distribution might adversely affect the ability of the insurer to fulfm 
its contractual obligations. 

The bill enacts new law pertaining to "producer-controlled" insurers. In this 
context, a wproducer" IS a person or firm which procures or sells insurance and 
which controls an insurance company. Thebilt prohibits the controlled insurance 
company from accepting business from the controller unless a contract exists that 
has been approved by the commissioner. The contract must (1) allow the insurer 
to terminate the contract with the produoer for cause, (2) requirs the producer to 
hold- the insurer's money in a bank, (3) require the Insurer to provide the producer 
with its underwriting standards, and require the producer to adhere to those 
standards, (4, require the insurer's board of directors to have an audit committee 
composed of independent directors, and (5) require notice to be given to 
prospect;ve insureds of the relationship between the insurer and the producer. 

The controlled insurer must annually r,aport to the commissioner the amount of 
commissions paid to the producer and comparable amounts paid to non-controlling 
producers (agents]. 

DISCUSSION 

The Office of Insurance Advisor recommends that this bill be signed by the 
Governor. 

The bill enacts reasonable provisions Which, on the whole, protect insurance 

'" \ - .' • ~- ,. • .. .".:: ,. '\., ",_ - - f 
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~sum.f'$'ftom'imPtoper dealingS 'bet_~,insu,.rs a~:.J,~inG"Co"""nif,. " 
aridtheir.producers,andenact safeguards which further ensur88gainstirisurer 
insolVency .. 

Forexampte; the financiar ex&mir.ation $tC';mda~d~' and required oversight of inaurers 
bV theJ0epartment of In$UrnlCe wilt halptoferret o~·, companies without adequate 
capit$t. 

The NAle' has., adopted "ari~U$~el 8«;:t., and.".S: outlined minimum 
. ,-accrealtetiOn- · .. nt1&fdS for$~_,to f~flOW~:4c.~edit.tion is~igned to 
.staodardizeregwatioo C)fln$utef.bv·th.~'te~~sme.e fGderailaw does not set 
fOtto uni.formrequirements.teavingthareo.blatiOnofinsurers to the several states. 

The author has introducEk!s8veral NAte mqdeit;tatutes in recent years re!ating to 
excess fund lnvestment$:,' annual, financiaf$ta:tement~, etc., and this bill continues 
that trend. This bUlj$designedtQ.mov.ihes~further toward fun NAle 
acoreditation. ' . 

" ",," 

.mtHCH ':" rst ma ; '. ' : - > ". " , • \. I~ .~, ~ -. : ". • -
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MEllMENTDATE :Ju 1 y 10, 1991 
R£~TloN: Defer to Office of the Insurance Advisor 

BILL ItUKHR: 58 1666 
AUTHOR: Johnston 

Assembly; 69/0 
Senate: 36/0 

BILL SUlNRI 

S8 1666 will (1) permit the Insurance Commissiunar to examine ~nsurers as often as 
....... !le/she deems it necessary5' (2) require the COlllt!issi('~ler to conduct an examination 
, of every insurer admitted in Halifornia at least on(.e every five years, as 

sp9cified t and consistent witl: the procedures set forth in the Exam1ner~s Handbook 
'" adopted by th2 Nationa"1 Association of Insurance Commissioners (NAlt), (3) 

pnittibit an admitted insurer from undertaking any single risk or accepting al'Y 
reinsurance on any S1091 e ri sk when its liabil 1ty thereon in excess of the ilrfOunt 

,. reinsured exceeds 10 percent of its capital and surplus as shown on its last 
statement on file with the Department of Insurance, (4) provide specified fines 

,..and/or imprisonment for ir.surei~s who fail to file a statement, reporti or request 
approval required by this section or who make or cause to be made any materially 

-' false statements intended to deceive the Commissioner, (5) enact the National 
Association of Insurance Commissioners Model Accreditation Act, and (6) authorize 
the receiver apPointed under an order for liquidation or rehabilitation to recover 
on behalf of the insurer funds from any controlling parent company, as specified. 

FISCAL SUfiNRY 

Code/Depa.rtment 
Agency or Revenue 

Type 

2290/Insurance 

'PMt~NTS 

SO 
LA 
RV 
lC PROP 

(fjscal Impact by FiscaJ Year) 
(Dollars in Thousands) 

1R ~ f~C~...:1:;.;:;;9"",,"g2;-J!3 Fe 
Code 
f.yng 

SO NO -·-------No/Minor Fiscal Impact---------- 217/If 

The Department of Insurance stated that their primary purpose in proposing this 
legislation was to get the California Department of Insurance accredited by the 
NAIC for reciprOCity purposes (meaning that the California Department of Insurance 

rmeets the minimum financial ~e9ulatory standards promulgated and established by 
the NAIC). However, the Department also noted that a key provision regarding 
extraordinary divide.nd transactions, which is necessary for Califm"nia to become 
an "accredited state", was deleted from this bill. Thus, subseqt:ent legislation 

., will be requii'ed in order for California to be accredited under NAIC regulations. 

The Department of Insurance indicated that any costs associated with SB 1666 
appear to be minor and absorbable within their existing appropriation. 

Any local government costs resulting from the mand~te in this measure would not be 
state-reimbursable because the mandate only involves the definition of a crime or 
the penalty for conviction of a cr~me. 

"t} Analyst/Princ~pal .. ~I Date Program Budget Manager Date 

{,r :~; Gjb:~ ~~~~_ ~~. ..... . .. . I/(~.,l. 
DtPa,.tll1lln~Y Dtl'EOctor", _ ~ •. ~ O.te 

~ ... ( ... p..n."~ 
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Jack I Horton 
Ann Mackey 

ChIef Deputies 

James l. Ashford 
John T Studebaker 

•

tmmleWlng 

aVid D. Alves 
John A Corzine 
C. David DIckerson 
Robert Cullen Duffy 
Robert D. Gronke 
James A Marsala 
Robert G. MIller 
Verne L. Ohver 
Tracy 0 Powell II 
Marguerite Roth 
MIchael H, Upson 
Daniel A. WeItzman 
Christopher Zirkle 

PrinCipal Deputies 

State Cap,tol. SUIte 302t 
Sacramento. CA 95814-4996 

{916) 445-3057 
Telecopler {916) 324-6311 

• • 
lIl~sislntilt~ Q1nuns~l 

nf (Unl ifnrnin 
BION M. GREGORY 

March 22, 1992 

/ 

Honorable Patrick Johnston I 

S.B. 1666 - Conflict 

Gerald Ross Adams 
Martin L. Anderson 
Paul Antilla 
Charles C. AsbIll 
Joe J Ayala 
Raneene P BeliSle 
Lara K Bierman 
Diane F. Boyer-Vine 
Ann M Buraslero 
Eileen J. Buxton 
Gwynnae l. Byrd 
Emilia Cutrer 
Ben E Dale 
Jeffrey A. Deland 
Clinton J deWln 
Frances S. Dorbln 
Maureen S. Dunn 
Sharon R. FIsher 
John Fossene 
Harvey J. Foster 
Clay Fuller 
PatrrCla R. Gates 
Debra Z,d,Ch Gibbons 
Alvin D Gress 
Mana H Hanke 
Jana T Harnngton 
Baldev SHelf 
DaVid B. Judson 

DeputIes 

The above measure, introduced by you, which is now set for hearing in the 

senate Insurance, Claims and corporations Committee • appears to be in conflict with the following other measure(s): 

MIchael R Kelly 
Michael J. Kersten 
L. Douglas Kinney 
S, Lynne Klein 
Eve B Krollnger 
Aubne LaBne 
Victoria K LewIs 
Diana G Um 
Jennifer Loomis 
Romulo I. Lopez 
Kirk S Louie 
FranCISCO A. Marttn 
Peter Melnlcoe 
John A Moger 
Donna L. Neville 
Sharon Reilly 
Michael B. Salerno 
KeIth SChulz 
William K Stark 
Ellen Sward 
Mark Franklin Terry 
Jeff Thom 
ElIZabeth M Warl 
Richard 8. Weisberg 
Thomas D, Whelan 
Belinda Whitsett 
Jack G Zorman 

S.B. 921 Sen. Comm. on 
Ins., Claims, and Corp. (Torres) 

• 

ENACTMENT OF THESE MEASURES IN THEIR PRESENT FORM MAY GIVE RISE TO 
A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE A VOIDED BY APPROP· 
RIATE AMENDMENTS. 

WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR EARLIEST 
CONVENIENCE. 

cc: Committee 
named above 

Each lead author 
concerned 

Very truly yours. 

BION M. GREGORY 
LEGISLATIVf-. COLINSEI. 

By: Corrections Section 
Ph. 5-0430 

Printed on Recycled Paper 
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• STATE OF CALIFORNIA • OFFICE OF LEGISLATIVE COUNSEL J l ,;':J_ 
)' i,--\)-< 

March 28, 1992 

committee on Insurance, Claims, and Corporations (Robbins) 

S.B. 921 - Conflict 

Supplemental 

The above measure, introduced by you, which is now set for hearing in the 
Assembly Insurance Committee 

appears to be in conflict with the following other measure(s): 

S.B. 925 - Comm. on 

S.B. 
S.B. 

Insurance Claims, 
and Corp. ARobbins) 

1666 - Johnston/ 
2030 - Torres 

ENACTMENT OFTIJESE MEASURES IN TIJEIR PRESENT FORM MAY GIVE RISE TO 
A SERIOUS LEGAL PROBLEM WIllCH PROBABLY CAN BE A VOIDED BY APPROP· 
RIA TE AMENDMENTS. 

WE URGE YOU TO CONSULT OUR OFFlCE IN TmS REGARD AT YOUR EARLIEST 
CONVENIENCE. 

cc: Committee 
named above 

Each lead author 
concerned 

Very truly yours, 

BION M. GREGORY 
LEGISLATIVE COUNSEL 

By: Corrections Section 
Ph. 5·0430 

Printed on Recycled Paper 
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JacK I. Horton ~ 

Ann Mackey 
Chief Depu!·-es 

James L. Ashforc 
Jerry L. Basser. 
John T. Studeoa<er 

JtmmteWtng 

David D. Alves 
John A. Corzrr.e 
c. David Dlcl<8rso'" 
Robert Cullen Du!<y 
Robert D. Grof'i<e 
Robert G. Miller 
Verne L. Oliver 
Tracy O. POw€'. rr 
Marguerite Rotn 
Michael H. Upsor 
Daniel A. We·tzr:-a .... 
Chnstopher Zlrl(:e 

Principal Oe::;'~1·es 

State Caprtol. Sule 3021 
Sacramento. CA 9581<-4996 

(916) 445-3057 
Telecopier' (916) 324-631 I 

• • 1llegislatine QInunsel 
nf QIalifnrnia 

BION M. GREGORY 

Sacramento, California 
August 18, 1992 

AUG 18199Z 

Gerald Ross Adams 
Martin L. Anderson 
Paul Anttila 
Charles C. Asbill 
Joe J. Ayala 
Aaneene P. Belisle 
Lara K. Bierman 
Diane F. Boyer.Vlne 
Ann M. Burastero 
Eileen J. Buxton 
Gwynnae l. Byrd 
Emilia Cutrer 
Ben E. Dale 
Jeffrey A. Deland 
Clinton J. deWitt 
Frances S. Dorbin 
Maureen S. Dunn 
Sharon R. Fisher 
John Fossette 
Harvey J. Foster 
Clay Fuller 
Patricia R. Gates 
Alvin D. Gress 
Jana T. Harrington 
Baldev S. He" 
Cecilia Jordan 
David B. Judson 

Deputies 

Michael Kelly 
Michael J. Kersten 
L. Douglas Kinney 
S. lynne Klein 
Victor Kozlelskl 
Eve 8. Krotlnger 
Diana G. Lim 
Jennifer LoomiS 
Romulo I. lopez 
Kirk S. louie 
James A. Marsala 
FranciSCO A. MartIn 
Peter Melnlcoe 
JOhn A. Moger 
Sharon Reilly 
Michael 8. Salerno 
Keith Schulz 
William K. Stark 
Ellen Sward 
Mark. Franklin Terry 
JeffThom 
Elizabeth M. Wart 
Richard B. Weisberg 
Thomas D. Whelan 
Belinda Whitsett 
Debra J. Zldich 
Jack G. Zorman 

Honorable Pete Wilson 
Governor of California 
Sacramento, CA 

REPORT ON ENROLLED BILL 

S.B. 1666 JOHNSTON. Insurance. 

Srn~Ry:1 Existing law grants authority to the Insurance 
Commissioner to examine, as specified, the business and 
affairs of insurers including, prior to issuing to a 
domestic insurer, a certificate of authority, and in 
certain circumstances, whenever any foreign insurer 
applies for admission to conduct business in this state. 
Existing law also authorizes the commissioner upon 
request of shareholders, policyholders, or creditors, as 
specified, to examine the business and affairs of an 
admitted insurer. 

This bill l'lOuld grant the commissioner 
additional and broader authority, as specified, to 
examine the activities, operations, financial condition, 
and affairs of all persons transacting the business of 
insurance in this state or otherwise subject to the 
jurisdiction of the commissioner, including requiring 
the commissioner to conduct an examination of every 
insurer admitted in this state not less frequently than 
once every 5 years. This bill would provide that in 
lieu of the examination for any foreign or alien insurer 
admitted in this state, the commissioner may accept an 
examination report from the insurance department of the 

1 This is a corrected digest of the bill. The changes in the 
digest appearing on the printed bill as adopted are indicated in 
strikeout and underline. 
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Report on S.B. 1666 - p. 2 

insurer's state of domicile or port-of-entry state, 
until January 1, 1994, as specified. 

Existing law requires insurers to open books 
and papers for inspection by the commissioner. 

This bill would revise and recast that 
requirement. It would require officers, directors, 
employees, and agents to assist examiners, as specified. 
It would empower the commissioner to issue subpoenas, 
administer oaths, and examine under oath any person as 
to any matter pertinent to examination. 

The bill would also require, no later than 60 
days following completion of examination, the examiner 
to file with the department a verified written report of 
the examination under oath, as specified. The bill 
would provide that specified provisions shall not be 
construed so as to limit the commissioner's authority to 
make public any final or preliminary examination report, 
as specified. 

The bill would also provide, with respect to 
examination by the commissioner, that all working 
papers, documents, and recorded information shall be 
confidential and not subject to subpoena, with specified 
exception. It would also provide that no cause of action 
nor liability shall be imposed on the commissioner for 
statements made or conduct performed in certain 
examination activities. This bill would provide that if 
the commissioner, his or her representatives, or an 
examiner appointed by the commissioner is the prevailing 
party in a civil action for libel, slander, and other 
torts, as specified, they would be entitled to 
attorney's fees and costs under specified circumstances. 

Existing law requires all insurers doing 
business in this state to file with the Insurance 
Commissioner, an annual statement of its condition, as 
specified, and to have an annual audit by an independent 
certified public accountant, as specified. 

This bill would require the audit to be 
conducted and the audit report filed in conformity with 
specified instructions adopted by the National 
Association of Insurance Commissioners (NAIC), to a 
specified extent, and would make related changes. 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 135 of 452

• • 
Report on S.B. 1666 - p. 3 

This bill would require that insurers filing 
the annual statement use the annual statement blanks and 
instructions adopted by the NAIC, as specified. 

This bill would provide that an admitted 
insurer shall not undertake any single risk or accept 
reinsurance on any single risk when its liability in 
excess of the amount reinsured by reinsurance authorized 
for annual statement credit exceeds 10% of its capital 
and surplus, as specified. 

Existing law authorizes domestic insurers to 
organize and control, as specified, affiliates or 
subsidiaries including investing in stock or other 
securities of the subsidiary, as specified. Existing 
law requires that material transactions by registered 
insurers and their affiliates be reported to the 
commissioner and meet specified standards. Existing law 
prohibits an insured subject to registration as a member 
of an insurance company holding system from paying any 
extraordinary dividend or distribution, as defined, to 
its stockholders without notification to, and 
opportunity by the commissioner to disapprove, the 
dividend or distribution. Existing law also provides 
for criminal penalties for violation of these 
provisions. 

This bill would authorize the commissioner to 
impose civil fines, as specified, against directors or 
officers of insurers who violate specified provisions. 
This bill would also make it a crime punishable by 
imprisonment, fine, or both, as specified, for any 
officer, director, or employee of an insurance holding 
company system to willfully and knowingly make 
materially false statements, reports, or filings to the 
commissioner. By creating a new crime, this bill would 
impose a state-mandated local program. The bill would 
impose specified late filing fees upon insurers subject 
to the insurance holding company regulatory act, thereby 
making an appropriation, since these fees would be 
deposited into the continuously appropriated Insurance 
Fund. 

This bill would provide that in case of 
liquidation or rehabilitation of an insurer, the 
appointed receiver shall have a right to recover 
distributions and payments on behalf of the insurer, as 
specified. 
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This bill would also enact provisions, as 
specified, regulating the transaction of business 
between controlled insurers, as defined, and controlled 
controlling producers, as defined, including, among 
others, requiring a written contract containing 
specified provisions. 

Existing law imposes limitations on any 
incorporated fire and marine insurer against insuring 
anyone risk above a certain sum. 

This bill would repeal that provision. 

The California Constitution requires the state 
to reimburse local agencies and school districts for 
certain costs mandated by the state. statutory 
provisions establish procedures for making that 
reimbursement. 

This bill would provide that no reimbursement 
is required by this act for a specified reason. 

FORM: Approved. 

CONSTITUTIONALITY: Approved. 

TITLE: Approved. 

KTS:sjm 

Bion M. Gregory 
Legislative Counsel 

~V 
By 
Keith T. Schulz 
Deputy Legislative Counse±------

Two copies to Honorable Patrick Johnston, 
pursuant to Joint Rule 34. 
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PRESENTATION TO SPECIAL INSURANCE ISSUES (E) COMMITTEE 

MARCH 31, 1992 

MR. CHAIRMAN, AND MEMBERS OF THE SPECIAL INSURANCE ISSUES 

COMMITTEE, I AM FRANK J. BARRETT, WITH THE LAW FIRM OF KENNEDY, 

HOLLAND, DELACY & SVOBODA OF OMAHA, NEBRASKA. IN ADDITION TO A 

CLIENT WHO IS EXTREMELY INTERESTED IN THE SUBJECT MATTER OF THE 

MEETING, I HAVE A DEEP PERSONAL INTEREST IN THE ACTIVITIES OF THE 

NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS AND THE PROGRESS 

OF STATE REGULATION. AS A FORMER DIRECTOR OF INSURANCE FOR THE 

STATE OF NEBRASKA, AND FORMER PRESIDENT OF THE NAIC, I HAVE A 

DEEP RESPECT FOR STATE REGULATION AND THE ROLE THAT A STRONG NArC 

PERFORMS IN THE REGULATORY SCHEME . 

IF ONE WISHES TO CHECK THE RECORD, YOU WILL FIND THAT AS CHAIRMAN 

OF THE EXECUTIVE COMMITTEE AND THEN PRESIDENT OF THE NArc, I 

ADVOCATED A STRONG ROLE FOR THE CENTRAL OFFICE OF THE NAIC IN 

ASSISTING THE STATES IN PERFORMING THEIR REGULATORY DUTIES MORE 

EFFICIENTLY. I MUST CONFESS, I DID NOT ENVISION THE TRULY 

SIGNIFICANT GROWTH OF THE NAIC IN STAFF, ACTIVITIES, AND 

RESPONSIBILITIES, BUT THIS INCREASED PRESENCE WAS INEVITABLE. 

FOR VIRTUALLY ALL OF MY PROFESSIONAL LIFE, I HAVE ADVOCATED THE 

STRENGTHENING OF STATE REGULATION WITH THE ASSISTANCE OF A 

COMPETENT, ACTIVE CENTRAL OFFICE, RETENTION OF THE 

McCARRAN/FERGUSON ACT, AND OPPOSITION TO FEDERAL REGULATION OF 

• THE BUSINESS OF INSURANCE, IT IS BECAUSE OF MY PERSONAL 
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• • 
PREFERENCE FOR STRONG STATE REGULATION, AND AS A FORMER REGULATOR 

AND AN ACTIVE PARTICIPANT IN THE NAIC PROCESS, THAT I COME TO YOU 

TODAY. 

I THANK YOU FOR THE OPPORTUNITY TO MAKE THIS PRESENTATION. I 

SHALL KEEP IT BRIEF AS I KNOW OF YOUR CROWDED AGENDA. HOWEVER, 

IF YOU DO HAVE QUESTIONS AT THE CONCLUSION OF MY REMARKS, I WILL 

BE MORE THAN HAPPY TO ATTEMPT TO ANSWER THEM. 

THE DEBATE CONCERNING THE MODEL INSURANCE HOLDING COMPANY SYSTEM 

REGULATORY ACT, SPECIFICALLY SECTION 5(8), IS BECOMING LOUDER, 

AND HOPEFULLY CLEARER. YOU HAVE HEARD AND WILL HEAR 

SPOKESPEOPLE DISCUSS THE VARIOUS RAMIFICATIONS OF THE ACTIVITIES 

OF THE COMMITTEE ON FINANCIAL REGULATION STANDARDS AND • 

ACCREDITATION AS THEY PERTAIN TO THE APPROVAL AND PAYMENT OF 

EXTRAORDINARY DIVIDENDS. YOU ARE FACED WITH A SIGNIFICANT 

PROBLEM -- HOW DO YOU ADEQUATELY REGULATE THE PAYMENT OF 

DIVIDENDS AND YET ALLOW THE BUSINESS OF INSURANCE TO ATTRACT 

OUTSIDE CAPITAL? 

AS YOU HAVE HEARD TODAY, THERE ARE LEGITIHATE REASONS WHY THIS 

INDUSTRY HUST BE ALLOWED TO PAY DIVIDENDS TO PROPERLY SERVICE ITS 

DEBT OBLIGATIONS. FINANCIAL INSTITUTIONS AND OTHER INVESTORS 

NEED TO BE ABLE TO RELY ON A CONSISTENCY OF REGULATION IN THIS 

AREA AND A PREDICTABILITY OF THE PAYMENT OF AN INSURANCE 

-2-

• 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 140 of 452

• 

• 

• 

• • 
ORGANIZATION'S DEBT UNDER NORMAL CIRCUMSTANCES. THE PEOPLE 

HERE TODAY ARE NOT ASKING YOU TO REMOVE CONTROL OF THE PAYMENT OF 

DIVIDENDS FROM STATE REGULATION. MOST FEEL STRONGLY THAT THE 

PROPER AND REASONABLE REGULATION OF DIVIDENDS AND OTHER 

DISTRIBUTIONS BY THE INSURANCE DEPARTMENTS OF THE VARIOUS STATES 

IS AN IMPORTANT CORNERSTONE OF THE REGULATION FOR SOLVENCY OF THE 

INSURANCE BUSINESS. 

MOST STATES HAVE NOT ADOPTED THE uLESSER OF" LANGUAGE WHICH HAS 

BEEN MANDATED AS THE CRITERIA FOR ACCREDITATION. I FULLY 

UNDERSTAND THE COMMITTEE ON FINANCIAL REGULATION STANDARDS AND 

ACCREDITATION'S NEED FOR A DEFINITE SET OF CRITERIA UPON WHICH TO 

JUDGE A STATE'S ACTION WITH RESPECT TO REGULATING DIVIDENDS. 

HOWEVER, IN THEIR EFFORTS TO ACCOMPLISH THIS END, THEY HAVE 

CREATED A SIGNIFICANT PROBLEM FOR THE VARIOUS STATES AND THE 

NAIC. THERE IS TIME AND OPPORTUNITY TO CORRECT THE SITUATION. 

IN STUDYING THIS ISSUE AND THE APPROACH THAT HAS BEEN ADOPTED BY 

THE STANDARDS COMMITTEE AND THE NAIC, IT IS CLEAR THAT THE NAlC 

HAS CREATED A SITUATION WHICH IS POLITICALLY AND PRACTICALLY 

UNACCEPTABLE. ALL I ASK OF YOU IS THAT YOU LISTEN TO THE 

DEBATE, ENTER INTO THE DISCUSSION, Ar~D THEN RESOLVE THE EXISTING 

RIGID APPROACH TO A MORE FLEXIBLE PROCEDURE WHICH ALLOWS THE 

STATES (AND THEIR LEGISLATURES) THE FREEDOM TO PROVIDE FOR SOUND 

-3-
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REGULATION OF DIVIDEND PAYMENTS IN A WAY THAT THE STATES SEE FIT, • 

AS LONG AS CERTAIN BASIC ELEMENTS EXIST IN THE ADOPTED STATUTORY 

LANGUAGE. 

SOME HAVE SAID THAT TO CONSIDER ALTERING OR EXPANDING UPON THE 

"LESSER OFf! STANDARD SENDS A SIGNAL TO THOSE IN THE FEDERAL 

GOVERNMENT THAT STATE REGULATORS WERE PRESSURED BY THE INDUSTRY 

TO WEAKEN THEIR POSITION ON THIS ISSUE. MY EXPERIENCE WITH THE 
-'.. . c. 

FEDERAL GOVERNMENT AND ITS BUREAUCRACY IS THAT THERE ARE 

CONGRESSMEN, SENATORS, AND A LARGE NUMBER OF STAFF PEOPLE WHO 

WISH TO BE INVOLVED DIRECTLY IN THE REGULATION OF THE BUSINESS OF 

INSURANCE AND THEIR GOAL IS THAT THE FEDERAL GOVERNMENT WILL PLAY 

THE DOMINANT ROLE IN THE REGULATION OF THE BUSINESS. THIS, IN 

MY OPINION, WOULD BE A TRAGIC MISTAKE FOR THE CONSUMERS OF THIS • 

NATION. UNFORTUNATELY, WHAT YOU SAY AND DO AT THIS MEETING 

WILL, IN MY OPINION, HAVE LITTLE OR NO EFFECT ON THE ACTIVITIES 

OF THOSE WHO SEEK FEDERAL REGULATION OF THE INSURANCE BUSINESS. 

THE BETTER APPROACH TO THE FEDERAL GOVERNMENT IS FOR THE NArc TO 

DEMONSTRATE ITS COLLECTIVE STRENGTH BY STATING THAT YOUR RECENTLY 

ADOPTED REQUIREMENTS FOR ACCREDITATION AS IT CONCERNS THE PAYMENT 

OF DIVIDENDS, WHILE ACCOMPLISHING CERTAIN OBJECTIVES FOR THE 

STATES, ARE HAVING AN UNANTICIPATED ADVERSE EFFECT ON MANY 

MEMBERS OF THE INSURANCE BUSINESS ANDI THUS, ON THE INSURANCE 

BUYING PUBLIC. THE APPROACH I RECOMMEND TO YOU IS TO CONTINUE 

-4-
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TO STUDY AND IMPROVE THE HODEL INSURANCE HOLDING COMPANY SYSTEM 

REGULATORY ACT AND PRESS FOR ITS ADOPTION, BUT TAKE INTO ACCOUNT 

BOTH THE PROTECTION OF THE FINANCIAL STRENGTH OF THE COMPANIES 

AND PROMOTION OF INVESTMENT IN THE BUSINESS. THIS APPROACH IS 

BY FAR IN THE BEST INTEREST OF THE INSURANCE BUYING PUBLIC. I 

SHOULD ALSO OBSERVE THAT THE TIMELINESS AND EFFICIENCY OF MANY OF 

THE NAIC MODEL ACTS NEED TO 8E STUDIED AS YOU MOVE TO RISK-BASED 

CAPITAL AND STRONGER SOLVENCY REGULATIONS. THAT IS A SUBJECT 
,-~, " .:"'-. . 

FOR ANOTHER HEETING. 

THERE IS GENERALLY NO ONE BEST WAY TO REGULATE THE BUSINESS OF 

INSURANCE, AND WE MUST PRESERVE THE FLEXIBILITY CONTAINED IN THE 

PRESENT REGULATORY SYSTEM. I ASK THAT YOU BUILD ON THE CURRENT 

SYSTEM, NOT SUPPLANT IT. I ASK THAT YOU NOT DEVELOP A RIGIDITY 

OF REGULATION UNDER WHICH THE STATES, THE NAIC, AND THE INSURANCE 

INDUSTRY ITSELF ARE PREVENTED FROM MEETING THEIR RESPECTIVE 

RESPONSIBILITIES. I WOULD ASK THE SPECIAL INSURANCE ISSUES 

COMMITTEE AND PERHAPS THE COMMITTEE ON FINANCIAL REGULATION 

STANDARDS AND ACCREDITATION TO STUDY THIS MATTER, CONSIDER THE 

NAIC'S PAST ACTIONS, ALLOW TESTIMONY AS YOU ARE DOING TODAY AND 

THE SUBMISSION OF OTHER DATA, AND THEN COME FORTH WITH A 

RECOMMENDATION WHICH WILL TAKE INTO ACCOUNT NOT ONLY REGULATING 

THE PAYMENT OF DIVIDENDS, BUT ALLOWING THE FLOW OF CAPITAL TO THE 

INSURANCE BUSINESS. YOU NEED TO ADDRESS THE ISSUE OF WHAT IS 

SUBSTANTIALLY SIMILAR. GIVE YOURSELF AND THE STATES MORE 

-5-
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LATITUDE TO DETERMINE WHAT IS GOOD REGULATION IN THIS AREA. 

THE "LESSER OF" STANDARD MAY BE APPROPRIATE IN SOME JURISDICTIONS 

AND, THUS, I DO NOT ENVISION THE NECESSITY OF CHANGING THAT 

STANDARD. HOWEVER, THERE ARE OTHER APPROACHES WHICH ARE 

COMPLETELY VALID AND DO PROVIDE ADEQUATE REGULATION BY THE STATES 

AS TO THE PAYMENT OF DIVIDENDS, AND THOSE SHOULD BE RECOGNIZED AS 

SUBSTANTIALLY SIMILAR. 

i:;"- - . .: .. ,. 

THIS FLEXIBILITY WOULD ALLOW A NUMBER OF JURISDICTIONS TO BE 

ELIGIBLE FOR ACCREDITATION AS LONG AS THEY MEET REASONABLE 

STANDARDS FOR THE REGULATION OF THE PAYMENT OF DIVIDENDS IN THEIR 

STATE. THERE ARE A NUMBER OF STATES WHICH MAY OR MAY NOT, 

THROUGH THE LEGISLATIVE PROCESS, AGREE WITH THE !!LESSER OF" 

LANGUAGE, BUT HAVE OR WILL ENACT LAWS WHICH PROVIDE A BASIS ON 

WHICH THE INSURANCE REGULATOR CAN DETERMINE WHETHER OR NOT A 

DIVIDEND SHOULD BE PAID. THERE ARE ACCEPTABLE AND PERHAPS EVEN 

HORE EFFICIENT METHODS TO REGULATE THE PAYMENT OF DIVIDENDS BY 

INSURERS THAN THE IILESSER OF" LANGUAGE. THE TEST SHOULD BE, 

DOES THE STATE HAVE LAWS WHICH GIVE THE REGULATOR ADEQUATE 

AUTHORITY TO REGULATE DIVIDENDS AND DISTRIBUTIONS - IS THE 

REGULATOR ACCEPTING HIS RESPONSIBILITY UNDER THE LAWS? THAT 

SHOULD BE THE LITMUS TEST OF DIVIDEND REGULATION, NOT WHETHER A 

STATE'S LAWS CONTAIN THE PHRASEOLOGY "LESSER OF. II 

-6-
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LET US WORK WITH THE NAIC AND THE INDIVIDUAL COMMISSIONERS TO 

~ ASSIST IN THE DEVELOPMENT OF A STRONG, REASONABLE REGULATORY 

SYSTEM FOR THE. GOVERNANCE OF THE PAYMENT OF DIVIDENDS. IT IS 

NOT OUR DESIRE TO ALLOW THE INS.URANCE INDUSTRY TO WEAKEN ITSELF 

THROUGH THE PAYMENT OF INAPPROPRIATE DIVIDENDS OR DISTRIBUTIONS. 

IF WE WORK TOGETHER TO DEBATE, DISCUSS AND DECIDE THIS ISSUE, THE 

INSURANCE BUYING PUBLIC WILL BE THE BENEFICIARY OF A STRONG, MORE 

COMPETITIVE INDUSTRY. 

• 

• 

THANK YOU AGAIN FOR THE OPPORTUNITY TO PRESENT MY THOUGHTS TO THE 

COMMITTEE. IF YOU HAVE ANY QUESTIONS OR IF I CAN BE OF FURTHER 

ASSISTANCE, PLEASE LET ME KNOW . 

DELACY & SVOBODA 

-7-
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Remarks by: 

Paul T. Schultz 

• • 
Special Insurance Issues Committee 

Sheraton Hotel 
Grand Ballroom B, 2nd Floor 

Seattle, WA 
March 31, 1992 

The First National Bank of Chicago 

Thank you for allowing me to share my thoughts with you regarding the 

recent NAIC mandate that requires states to adopt the "lesser of' dividend 

language for accreditation. I hope to provide useful insight and perspective . 

This morning I will discuss potential impacts within debt markets arising 

from such a change. I will make reference to the inherent framework of the 

regulated insurance industry and cite general environmental issues. Before I 

start, though, let me emphasize that my remarks apply to both life and 

property and casualty insurance industries. Many of the issues I have 

chosen to highlight in the next several minutes are life insurer specific, but 

by no means does this detract from the significance of such a change to 

property and casualty insurers. State adoption of the "lesser of' dividend 

language as it is written today will have long-term consequences for 
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companies in both industries. • 
To give you a little bit of historical perspective, First Chicago is a 

longstanding market leader in providing financial advisory and commercial 

banking services to the insurance industry. Currently, we manage credit 

exposure to nearly 100 companies in excess of $2.5 billion from offices in 

Chicago, New York and London. 

• First Chicago is active in helping insurance companies effectively 

manage liquidity needs by structuring and arranging debt 

transactions. In addition, we often act as commercial paper 

dealer. These types of funding strategies are an integral part of • 
all prudent capita! structures. 

• We also advise and help execute optimal capital raising 

strategies. \Vhile in the past insurers have relied upon internal 

capital generation to support growth, the ability to raise external 

capital offers a number of strategic advantages in today's 

marketplace. 

• First Chicago helps insurance companies hedge event and 

interest rate risk. Insurers need hedging products to 

• 2 
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appropriately match assets with liabilities at insurance company 

levels and lock in funding costs at borrowing levels. 

• Finally, First Chicago consistently ranks among top providers of 

cash management and other operating services. These products 

and services are extremely important to an insurer streamlining 

operations and cutting expenses to increase profitability. 

Aside from obvious standalone merits, First Chicago'S credentials are 

important to highlight because of the high degree of specialization required 

to be a major player (and have concentrations) in anyone industry segment . 

• First Chicago has dedicated the resources necessary to develop a 

thorough understanding of the industry-specific issues and 

practices (and as you all are aware, there are many). 

• There are only a handful of financial institutions like First 

Chicago which have committed adequate time and energy 

necessary to gain comfort with the risks associated in lending to 

an Insurer. 

• Given the small number of financial institutions which provide 

opportunities for debt financing, insurance companies have 
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access to only a small fraction of total debt supply. 

Now I want to talk about today's environment in which insurers have to 

conduct business. The industry is regulated (we all know that). But what 

does that really mean? 

• To policyholders, this means regulators will use all efforts to 

make sure obligations are repaid in full. In other words, 

policyholders' claims are first in line for payment. 

• To insurance companies, this means a great number (and 

certainly all material) transactions must be pre-approyed by one 

or more state insurance departments. 

• To creditors, this means regulators ultimately have final say as to 

whether or not debt obligations are fully serviced and repaid in 

a timely manner. Put another way, senior creditors are 

subordinated to claims of policyholders. Sure, in completing our 

due diligence and running our projection models we assume 

certain parameters (which have been based on the "greater of' 

dividend standard) for repayment. Still, we always know that 

when push comes to shove timely debt service is subject to 

4 
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regulatory approval. 

To regulators, this means available information and evaluation 

processes must be adequate to permit objective decisions. In the 

past, industry measurement standards may have been somewhat 

lacking from regulators' perspective, increasing the subjectivity of 

each decision. This may have led to indecision in some cases as 

to the best manner in which to proceed. However, with the 

introduction of risk based capital, new asset reserves (to account 

for concentrations in certain markets) and more proactive on

site audits initiated by states (as was done by Minnesota in 1991 

for the mortgage and real estate portfolios of all domiciled life 

insurers), better tools will produce an inflow of higher quality 

information. As these tools and procedures come on line and 

are fully implemented, regulators' objectivity will be raised to a 

new level not yet seen. 

Continuing for a moment with current issues facing the industry, I'd be 

remiss if I didn't briefly discuss heightened interest and concern on behalf of 

investors and consumers. As we all know, a new level of public awareness 

5 
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was brought on by life insurers' asset quality problems and highly publicized • 

failures. Subsequent rating agency downgrades in 1991 were also widely 

covered in the media. If insurers didn't have enough to handle cleaning up 

balance sheet worries, they also had to prepare for possible liquidity runs. 

It's not surprising that insurers counted on all available options to work 

through difficult times. 

While I'm confident that asset quality problems will be cured in the long 

run, the issue will not disappear overnight. Likewise, investors and 

consumers will not totally dismiss their concerns overnight either. Because 

of this, insurers need to continue to count on all means of support until the 

industry becomes less disadvantaged. 

Turning now to the new NAIC accreditation requirement, I believe there 

are several negative potential impacts within debt markets. 

As an aside, I'd like to make a brief comment about the status of change to 

"lesser of." It's my understanding that as of T\1arch 1st (1992) the new 

dividend language has been adopted in some form by ten states, with four 

6 
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states pending approval. In 1991, twelve states amended their respective 

insurance holding company laws but maintained the "greater of' dividend 

standard. It appears to me that not all states believe adoption of the new 

dividend language as it stands today is prudent. 

As currently written, the new NAIC requirement for accreditation applies a 

dividend constraint across the industry with a very broad brush. Regardless 

of profitability, line of business, size, or any other imaginable characteristic 

of an insurer, the simple change in dividend language to "lesser of' affects 

all companies equally . 

• The already disadvantaged insurance industry will lose flexibility 

as the already limited debt markets for insurers will become 

more inhibited. As an example, First Chicago was party to a 

transaction last fall which clearly was a win-win for all parties 

(including policyholders, creditors and regulators). An insurer 

(domiciled in a state which adopted the "lesser of' dividend 

language) planned to de-leverage significantly through an IPO, 

but required a new, smaller senior financing to close 

simultaneously with the IPO. The new financing required 

7 
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dividends greater than 10% of surplus (but less than projected • 

earnings) for repayment. Although the transaction was 

eventually consummated, the senior financing was reduced 

through asset sales and placement of subordinated debt with an 

affiliate insurer. Not all win-win transactions will have the 

luxury of such options. First Chicago is currently party to three 

other transactions which incorporate de-leveraging, other win

win examples. The change in dividend language to "lesser of' 

could negatively affect all three. 

• Growth for all companies will slow. Highly profitable companies 

will lose some access to debt markets and be forced to once 

again rely on internal capital generation. Not so profitable 

companies (including companies with very profitable lines of 

business working through balance sheet issues) will lose more 

access to debt markets. Simply stated, insurers could lose 

flexibility when its needed most. 

• Consolidation of weaker companies will fall off significantly. 

While many insurers are well positioned to grow through 

acquisition (and buy weak insurers protecting all constituents), 
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reduced access to debt markets will make transactions much 

more difficult to complete. 

• Finally, transactions which have been completed under the 

assumption of dividends based on the "greater of' standard are 

subject to great scrutiny if the state of domicile adopts the new 

dividend language. The basis for argument within debt markets 

will be that a material adverse change has occurred. Although 

it's difficult to predict the outcome of such debates, it is 

probably safe to predict that the process will be painful for all 

parties . 

In summary, I want to re-emphasize several points. 

• The insurance industry must regain its advantage versus other 

financial industries. In my opinion, insurers will collectively have 

to restore profitability and demonstrate capital growth. 

• At the same time, flexibility and alternative sources of capital 

have never been more important to insurers. While on the road 

to full recovery, insurers must be able to count on all supporters 

(past and present) . 

9 
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Subjecting highly profitable companies to the same dividend 

standard as mediocre performers is too restrictive. Highly 

profitable and well-run companies will be discouraged, if not 

prevented, from taking full advantage of all strategic 

opportunities (including acquiring some mediocre performers). 

• Finally, the introduction of new monitoring tools establishes 

measurement standards that can and should be used by the 

regulators to gauge performance and set policy. 

Thank you again for this opportunity to share my thoughts. 

10 
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NAIC Special Insurance 

Issues (E) Committee 

March 31, 1992 

Re: Extraordinary dividends section of the NArc Model Holding 
Company Act. 
Mr. Chairman and members of the E Committee, my name is Robert 

S. Seiler. I am with the law firm of Lord Bissell and Brook. My 
appearance before you is in the nature of an amicus. I do not 
represent a client in offering this statement. In that sense, I 
have no built in ~ias on this topic. 

By way of background, I served as a member of each NAIC 
advisory committee which ever consid~red the subject of insurance 
holding company system regulation, from the inception of the Model 
Act in 1968 through the last revision of that Model in 1986. I 
served as Chairman of the Advisory Commi t tee to the Financial 
Services Integration Task force which produced the revision to the 
dividend provision of the Model Act which is the subject of the 
controversy before you today. It is because of my long history of 
association with the Model Holding Company Act and my history of 
support for reasonable regulation in this area that it was 
suggested. to me that I might have a perspective on the subject 
which would be of interest to you. 

As with most NAIC Model legislation, the initial Model Holding 
Company Act was a balancing of the need for regulation to protect 
the public and the need of the industry to be able to function 
effectively. Over-regulation can hurt the industry just as under
regulation may lead to harm to the public. The 1968 version of the 
Model Act struck that balance in two ways: 

1). It placed the primary focus of 
regulation in the domiciliary state, 
protecting policyholders in every 
state by providing the 
"substantially similar" language 
wi th which you 2re familiar. The 
alternative was regulation by every 
state. The interests were balanced. 

2) . It regulated intra-holding 
company transactions via a prior 
notice or post transaction reporting 
of the transaction. Dividend 
distributions were included in this 
regulatory framework. The balance 
here was between the extreme of 
prohibiting holding companies 
entirely (which was suggested) and 
regulation which failed to offer 
adequate protection . 

Trigger mechanisms for reporting 
were chosen via the usual interplay 
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between the NAIC and the Advisory 
Committee. Let me emphasize, there 
was no empirical evidence which led 
to the choice of the trigger 
mechanisms for the prior reporting 
of dividend distributions or the 
reporting of other transactions. 
There was a recognition that 
reasonable regulation was needed. 
There was also a recognition of an 
important principle - you can' t keep 
capital in an insurance company 
captive if you are to have a healthy 
and expanding industry - one which 
can meet the capacity needs of the 
public. 

In the context of prior reporting of 
extra-ordinary dividends, the model 
responded toa potential problem 
area - dividends which could do harm 
the insurer. But note that the 
decision in 1968 recognized it was 
appropriate to permit dividend 
distributions of current earnings 
\-"i thou t prior notice. I t was deep 
incursions into surplus which 
concerned the regulators at that 
time. Hence, the test of the greater 
of 10% of surplus or earnings. So 
the Model addressed then current 
problems and current regulatory 
mechanisms. 

Remember, all this took place prior 
to the development of IRIS tests and 
other more recent controls over the 
sol vency of insurers. Remember, 
also, that the Model included 
reporting of all dividends - so the 
regulator was not without a means of 
addressing problems. 

In 1986, the revision of the extra-ordinary dividend provision 
to its current language, i. e. the "lesser of 10% of surplus" or 
current earnings occurred. That change was not based on empirical 
evidence of the need for that precise change. It was based on a 
theoretical possibility of problems. The Advisory Committee 
objected to the change but finally withdrew the objection because 
of the "substantially similar" language in the Model. The issue 
could be addressed on a state by state basis. 

Over the years, we have seen the Model Holding Company Act as 
a flexible tool reflecting both past and current experience and 
regulatory approaches. Since 1986 the NAIC has developed a 

• 

• 
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considerably broader arsenal of tools in its efforts to protect the 
solvency of insurers. Today, a reasonable argument could be made 
that the stricter reporting requirements adopted in the 1986 
revision to the Model Holding Company Act are not necessary. That 
is not an argument which I would advocate because I believe the 
Model, as written, still provides the opportunity for reasonable 
regulation because of the "substantially similar" language. 

What has changed matters today is the decision by the NAIC to 
require the "lesser" language if a state wishes to be accredited by 
the NAIC. That action does two things: 

1). I t changes the long held NAIC 
concept of model legislation in this 
area to that of uniform legislation, 
disregarding local conditions and 
philosophies; and it effectively 
destroys the "substantially similar" 
provision of the Model Holding 
Company Act. 
2). It fails to adequately consider 
the effect upon capital needs of the 
industry. It seriously inhibits the 
availability of capital infusions 
into insurers, at a time when 
additional capital is needed. It now 
serves to inhibit the distribution 
of earnings, one of the key elements 
~hich attracts capital infusions. 
Just as the 1968 Model Act 
recognized you can't keep capi tal 
captive inside an insurer, we must 
also recognize the corollary - you 
shouldn't keep capital from flowing 
into the industry. Reasonable 
testimony today indicates that will 
be the result of mandating the 
"lesser" test as a condi tion of Nl'.IC 
accredi ta tion. That seems to be a 
coun ter-producti ve act. I t does 
nothing to maintain a heal thy and 
growing industry. 

In light of the advances in NAIC regulation since 1986 and the 
demonstrated problems produced by the new accreditation principle 
as applied to the Model Holding Company Act, your Committee must 
decide if that change is needed either to protect the public or to 
ensure the success of the NAIC accreditation process. From where I 
sit, I think it is not needed. To the contrary, there have been 
suggestions that this action threatens the accreditation process. 
My recommendation is to leave the Model Act as is and reverse the 
decision mandating the presence of the "lesser" standard as a 
condition to the accreditation of a state. That appears to me to be 
the reasonable thing to do given the new evidence offered you 
today. 

One last comment, I earlier noted that the Model Act requires 
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the reporting of all dividends I so the regulator is not wi thout 
tools to deal with problems in a given case. The instant reaction 
to that observa tion is .. we' 11 be too la te - we' 11 never ge t the 
money back". Please recognize that response equally applies to all 
dividends and all other transactions within the holding company 
system which are below the trigger mechanism. In a given case such 
transactions could be harmful to the insurer but the NAIC decided 
triggers were appropriate. The question is "where do you draw the 
line?" My response is "you draw it at the point where you do not 
produce a counterproductive resul t! Thank you for receiving my 
comments. 

• 
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Statement of S. Roy Woodall, Jr. 

before the 
NAIC Special Insurance Issues (E) Committee 

March 31, 1992 

My name is Roy Woodall, and for the past twelve years I have served as 
President and Chief Operating Officer of the National Association of 
Life Companies, a non-profit trade association of over 500 predominantly 
small to mid-size life insurance companies. It was 30 years ago that I 
first went to wor~·as an attorney for the Kentucky Insurance Department, 
where I served as Commissioner during 1966-67. The purpose of 
mentioning this background is not to reveal my age, but to explain why, 
in preparing these remarks, I made an effort to trace the regulatory 
history of Section 5 (b) of the Model Insurance Holding Company Act 
("Model IHC Act") which was first approved by the NAIC in 1969. To 
follow the historical development of a particular Model provision can be 
very illuminating as to the reasons for its development as well as to 
its subsequent modifications. Perhaps a quick review of our findings 
will help to put today's discussion dealing vdth Section 5(b) in a 
bet ter regula tory perspective wi thin v,'hich to incorporate our other 
remarks. As Shakespeare put it in Act II of The Tempest: "What is Past 
is Prologue." 

1. Regulatorv Historv of Section 5(b) Prior to December, 1991 

(a) After the initial adoption of the Model IHC Act in 1969 which 
contained the "greater of" language in Section 5 (b), there was 
little activity on this issue until the late 1970's. Then, 
according to the NAIC's Model Regulation Service pp 440-44, 
consideration was given to strengthening Section S(b) so that all 
distributions to a parent would be covered, and reference was then 
made tc the 1978 NArc Proceedings, If pp 218,220 for the following 
statement: 

"One concern over tightening the dividend and distributions 
provisions too severely was an adverse impact on the 
willingness of holding companies to infuse capital into their 
subsidiary insurers during times of financial stress. If the 
holding company could not ultimately extract such monies after 
the insurer reached a sounder level, it might be unwilling to 
infuse capital in the first place." 

We feel that this statement of concern expressed by the regulators 
in 1977 is just as valid now as it was then. 
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(b) In 1983, the Illinois Insurance Department proposed changing 
Section 5(b) in the Model IHC Act(1983 NAIC Proceedings - Vol. II 
pp. 352-3) due to the fact that "the present economic and 
underwriting cycle has made a travesty out of the dividend 
limitation." Illinois suggested that the income for P & C insurers 
be defined as "net income" rather than "net investment income", a 
change that was subsequently incorporated in the 1984 revision of 
the Model IHC Act. In talking with others in the industry, we are 
aware that another definitional question was raised as to what 
cons tit utes "s urpl us as regards pol icyholders" due to di f f ering 
interpretations in various states as to whether it included paid-in 
surplus. However, we-could not find any regulatory history to help 
clarify that issue. 

(c) In December of 1984 (1985 NAIC Proceedings -Vol I, pp. 178, 
195, and 36) a Special Holding Company Issue Working Group chaired 
by New York submitted a Report concerning a revised draft of the 
Model IHC Act to the Financial Condition (EX 4) Subcommittee. The 
Report, which was received and adopted, amended Section 5(b) 's 
language from "the greater of" not to "the lesser of" - but 
to"either." This revision made the test of an extraordinary 

• 

dividend an alternative test, rather than a t"h'o-pronged one, and it • 
"h'as duly approved by the NAIC Executi ve Commi t tee as the ne"h' 
Section 5(b) of the 1984 Model IHC Act. 

(d) In March of 1985 (1985 NAIC Proceedings - Vol II, pp. 143, 95, 
87, and 25) an advi sory comm it tee to the NAIC EX Task Force on 
Integrated Financial Services filed a Report reviewing the revised 
1984 !-lodel IHC Act which specifically questioned "the need for the 
changes in the dividend calculation by deleting the words 'the 
greater of' in favor of 'either' in front of the dividend test." 
The Task Force stated in its March minutes that some concern had 
been expressed within the advisory committee whereby the members of 
the Task Force had not had the opportunity to review the revised 
1984 model. The Task force then approved a smaller working group 
of regulators "to liaison" with representatives of the advisory 
committee. The Repot-t of the Task Force in June of 1985 again 
revised the language of Section 5 (b) from "ei ther" to "or." In 
December, 1985, the Task Force received a few miscellaneous 
drafting changes to the 198:) 1'1odel IHC Act along l-o'itl1 a draft of 
pro pas e d t- e g u 1 a t ion s . D 9 8 6 Pro c e e din 9 s - Vol 1, p p. 7 1, 7 2, and 
25) and indicated to Vie Executive Committee that work 1,'cHild 
continue into 1986. 

(e) ]n June of 1986, a neh7 ]986 version of the Model IHC Act was 
approved by the regulator working group, the Task Force on 
Integrat~d Financial Services, and the Executive Committee. (1986 
Proceedings- Vol II, pp. 124, 125, 105, 93, 94, 19, and 20). It • 
\·:as at this time that the "lesser of" language appeared in Section 
5(b) for the first time. Thus within a period of two and one half 
years the NAIC had gone from "greater of" to "either" to "or" to 

-2-
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• • "lesser of." It was of special note in the Proceedings that the 

"substantially similar" provision of Section 4 of the Model IHC Act 
specifically refers to Section 5(b), indicating that a state with 
"lesser of" language could require its licensed companies that were 
domiciled in "greater of" states to file separate holding company 
statements and request approval of extraordinary dividends even 
though they were not required to do so in their own state of 
domicile. To our knowledge this has not happened, which would seem 
to indicate that states do not consider "greater of" and "lesser 
of" to violate the "substantially similar" provision of Section 4. 
The divergence of the states on this issue was anticipated by the 
regulators as evidenced in their working group's memo (1986 
Proceedings-Vol II pp. 124, 125) which states that the group would 
not take a posi tion on the substantially similar issue: "Due to the 
real i ties tha t provisions in Section 5 are likely to vary from 
state to state and the political considerations." 

In summary, our review of the history of Section 5(b) of the Model IHC 
Act found that there has been a series of word changes in Section 5(b) 
from "greater of" to "either" to "or" and final to "lesser of." Nowhere 
were we able to find any stated justification for going to "lesser of." 
The fact that only a few states adopted the "lesser of" language from 
1986 - 1991 would indicate that the legislatures in those states could 
not find any real need for the change. To the contrary, several states 
which have enacted an updated Model IHC Act since the NALC'Accreditation 
Program was instituted have specifically found that "lesser of" is not 
acceptable and have gone back to the original "greater of" language . 

• 2. December 1991 NAIC Action in Section 5(b) and State Accreditation 

• 

In spite of the regulatory history outlined above, or perhaps 
without the benefit of such background, the NAIC Executive Committee in 
a closed session on December 7, without any hearing or semblance of due 
process, arbi trarily decided that s ta te legislatures mus t pass the 
"lesser of" language of Section 5 (b) of the Model IHC Act or their 
insurance departments would not be accredited; or, if such accreditation 
had been or should"' be gran ted wi thou t the s ta tu tory "1 esser of" 
language, the legislature would have to change the law accordingly by 
1994 or risk having their insurance departments lose accreditation. To 
our knowledge, no study was done by the NAIC to show the impact of such 
a mandated change on holding companies or individual insurers subject to 
the IHC Act. 

As I was leaving Washington, D.C. on Friday to come to Seattle, I 
received a letter from the CEO of a member company that illustrates the 
type of information that would have been helpful to the members of the 
Executive Committee in coming to their December 7 decision. The letter 
explained the details of the company's recent acquisition which utilized 
senior debt to fund the transaction. The terms of the agreemen t 
provided for annual payments of principal plus quarterly payment of 
interest over a seven-year period. The law of the domiciliary state at 
the time of the acquisition contained the "greater of" language (and 
still does). Below is a table of the actual dividends required to be 
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distributed in 1989, 1990, and 1991 under the agreement, along with a 
second column showing 10% of the preceding year's surplus and a third 
column showing the preceding year's net gain from operations (exclusive 
of capital gainsl. 

1989 
1990 
1991 

DEBT SERVICE 
REQUIREMENT 

3,013,933 
2,973,257 
2,859,011 

10% OF PRECEDING 
YEAR'S SURPLUS 

1,262,222 
1,659,356 
2,165,523 

PRECEDING YEAR'S 
NET GAIN 

(excl. C. Gain) 

5,830,050 
7,854,884 
8,515,065 

As our member pointed out, the company has had no problem in being 
able to meet its debt service requirements in these years since net gain 
from operations has comfortably exceeded the debt service requirement. 
However, under a "I esser of" s ta tu te, the company could have a rea I 
problem if the state commissione~ refused to approve the extraordinary 
dividend at least equal to scheduled debt service. A regulatory denial 
would cause the company to be in violation of its debt covenant. Such 
heavy-handedness on a retrospective basis for this member company, and 
many others like it, could actually result in wholesale instances of 
debtors foreclosing on securities; thus resulting in the transfer of 
ownership of existing companies to unknown parties. 

The December 7 action of the NAIC Executive Committee amounts to 
what one NArc official has called "drawing a line in the sand" on this 
issue. Ke respectfully submit that such a position by the NAIC does not 
send a message to v,'ashington that NAIC' s "national regulation" is 
strong; but, to the contrary, sends a message that the NAIC is 
inflexibJe, unreasonable and lacks understanding of the impact of such 
a mandate on state regulation of insurance. 

The NALC has, from its organization in 1955, defended state 
regulation. Last year our Chairman testified before Representative 
Dingell commending state regulation, and I personally testified on 
behalf of all the major insurance trade associations (except AIA) before 
Representative Brooks and members of his House Judiciary Commi tlee 
urging them to reject H.R. 9 and its furthel~ usurpation of state 
regulation. To now have to confront state regulators over the type of 
action taken ori December 7 by the Executive Committee certainly can give 
one great pause. Had a Federal Insurance Regulatory Agency made such a 
summar~ decision, we would have been guaranteed certain rights of appeal 
under :,_ ,'Ie f edcra 1 Admi ni s tra t i ve P roced ures Ac t. In thi s case however, 
our only administrative appeal is to you. We commend you for calling 
this hearing. even on an after-thc-fact basis. and trust that you will 
carefully consider all of the testimony given here today. 

• 

• 

\I;e have had the opportunity to revieh" the Position Paper submitted • 
to you by the Capital Management Coalition and would like to endorse the 
arguments and conclusions contained therein. 

-4-
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Thank you for giving the NALC the opportunity to speak at this 

meeting on this important issue. 

-5-



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 164 of 452

• 
• • 

7 
NAIC Special Insurance Issues (El Committee 

March 31, 1992 

Statement of James M. Jackson 

Thank you for the opportunity to appear and make a 

statement here today. My name is Jim Jackson. I appear here seeking 

no liberalization of the NAIC Model Law on Holding Companies. Those 

who I am representing seek no confrontation. My employer has been 

a consistent and strong supporter of State Regulation under the 

McCarran Act for many years, including during the brief flirtation 

which some life insurance companies had last spring with compromise 

on McCarran. 

We strongly support the original NAIC accreditation program, 

• as well. 

We seek only a relaxation of a rigid requirement of 

accreditation which will have unintended, detrimental effects on 

insurer capital adequacy, rather than having a positive effect on 

capital adequacy. These comments are made in a positive and 

constructive spirit. I hope that they are helpful to your 

deliberations. 

I am Vice President and Deputy General Counsel of 

Transamerica Occidental Life Insurance Company. Transamerica 

Occidental Life is the eighth largest life insurer in North 

America, when measured by insurance in force. Based upon both new 

business and in force volume, Transamerica Occidental is also the 

largest life reinsurer in North America. We celebrated our 85th • anniversary last year. The combined GAAP assets of all 
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Transamerica Life Companies exceed $20 billion. Our 

combined GAAP premium income for 1991 exceeded $1 billion 

$67 million. Our surplus to policyholders increased 33% for 

1991 over 1990. It currently stands at $830 million. Our 

combined asset portfolio contains only 4% of real estate and 

mortgages, with over 90% of our assets being bonds and 

preferred stock. Only 5.6% of our bonds are rated BB or 

lower. 
. 

I present these statistics to you to illustrate that 

the concern with the new accreditation requirement on 

holding company dividend payments without prior notice does 

not affect just small companies or just companies with shaky 

balance sheets. Had it been in effect in California over 

the past eight years, the "lesser of" standard would have 

required Transamerica Occidental to seek prior notification 

half the time, or four years out of eight. Needless to say, 

our financial position has been steadily strengthening this 

entire time. It is difficult to explain the merits of this 

new prior notification standard to our owner. 

It is likewise difficult to explain to our state 

legislators in California, who are desperately concerned 

about a deteriorating business climate and flight of 

business, capital, and employers from our state. These 

legislators wonder why a highly successful enterprise such 

as ours needs additional roadblocks put in the way of its 

ability to reward its investors for their confidence. They 

have some trouble understanding how the NAIC arrived at this 
- 2 -
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• new requirement, which they are now told they must pass in 

order for the California Insurance Department to attain NAIC 

accreditation, when they have had no opportunity to weigh 

the merits or the necessity of this new addition to the 

accreditation package. 

I am appearing here today both as a representative of 

Transamerica Life Companies and as a member of the Capital 

Management Coalition. The Coalition has previously 

delivered to the Special Insurance Issues (E) Committee a 

copy of the report entitled "Position Paper on 

Restrictions on Capital Management by Insurers, II which has 

been prepared by the Coalition. We also deliver today 

several letters from other insurers supporting the reasoning 

• and conclusions of the Coalition and we believe that other 

insurers have independently made their views known. 

• 

Let me address a few of the points raised in the 

Position Paper. 

First, a.little background on the Coalition itself. 

The Coalition is comprised of insurance companies, both 

stock and mutual, and both life and property and casualty 

insurers. Its membership includes large and small 

companies. These members, which are a representative cross-

section of the insurance industry, joined their efforts 

regarding the broad issue of capital management by insurers. 

We are here today to testify on one aspect of this broad 

issue, specifically the Model Holding Company Act section 

establishing the difference between an extraordinary and an 
- 3 -
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ordinary dividend. The importance with which we view this 

issue is demonstrated by the fact that this Coalition has 

such a diverse membership. That there is a high degree of 

consensus among many different types of insurers on the 

issue signifies its importance to the industry as a whole. 

A. Capital Raising Impediment. 

The effect of uniform adOption of the "lesser of" 

dividend standard will be a limitation on the ability of 

insurance companies to compete with other businesses for 

capital and borrowed funds. Investors expect and deserve 

returns on their investments. Having placed their capital 

at risk, if the invested enterprise succeeds, investors 

expect, and are entitled to participate in its profits. The 

extraordinary dividend definition contained in the most 

recent version of the Model Holding Company Act limits the 

ability of a company to pay shareholder dividends by a 

mechanical, artificial rule which excludes any consideration 

as to the riskiness of the type of business written by the 

company or the riskiness of the company's assets. Such a 

requirement is puzzling to investors and lenders, who are 

accustomed to assessing risk in more practical terms, and 

who greatly prize predictability. The prospect of being 

required by law to seek permission to pay dividends at least 

equal to annual earnings makes investors and lenders 

nervous. The repaymenc of capital loaned to holding 

companies and contributed down to insurance subsidiaries 

depends on the dividending of earnincs to the holding 
- 4 -
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• companies. The more restrictive dividend limitation 

unnecessarily makes such loans more problematic, 

discouraging lenders from making loans to worthy insurance 

company borrowers and instead, lending to other businesses 

which don't have this type of regulation. This results, of 

course, in less capacity for the insurance business, 

classically resulting in higher prices and diminished 

availability. 

B. Capital Protection Overkill. 

We believe that the proposed NAIC risk based capital 

guidelines are a much more sophisticated measure of a 

company's ability to safely pay dividends in the ordinary 

course of business. NAIC model laws and regulations quite 

• properly contain numerous solvency protection devices, the 

most recent being the developing risk based capital 

• 

requirements and the developing interest maintenance reserve 

and asset valuation reserve. These requirements are dynami-c 

and relate to "real world" measures. When originally 

drafted in 1969, the section of the Model Holding Company 

Act under discussion was part of a regulatory tool to 

monitor intercompany transactions in holding company 

systems, it was not primarily regarded as a solvency protection 

device. If it is a solvency device, insurers which are widely 

owned directly by investors, rather than through a holding company, 

should receive the same scrutiny. Apparently they do not. We 

believe a more dynamic, modern standard for determining 

extraordinary dividends is required; one which allows companies a 
- 5-



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 169 of 452

• • 
more rational way to manage their capital and one which provides ~ 
a more predictable set of cash flows for investors and 

lenders, while still maintaining safe capital levels for 

policyholder protection. 

Quite properly, there are many other requirements which 

regulate the capital adequacy of insurers, including: 

1. requiring dividends to be paid only from earned 

surplus; 

2. statutory remedies for illegal payment of 

dividends; 

3. statutory accounting standards; 

4. investment limitations, including asset valuation 

reserves; 

5 . valuation and loss reserve requirements; 

6. rules on financial credit for reinsurance; and 

7. surplus note regulation. 

All of these have an impact on the capital adequacy of 

an insurance company. The restrictive "lesser ofl! standard 

for defining extraordinary dividends will greatly inhibit 

the flexibility of healthy, growing insurers to distribute 

operating results to shareholders. Such returns may be 

artificially limited by a percentage of policyholder 

surplus, yet have no relationship to the riskiness of a 

company's liabilities or its assets. 

C. Dividends Not a Cause of Insolvencies. 

Executive Life, Transit Casualty, Mutual Benefit, 

I'1ission. When we hear the names of these companies, each of 
- 6 -
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• us, whether a professional insurance regulator charged with 

oversight responsibilities, or a business person whose 

company pays for insolvencies through the guaranty 

association system, wonders how such failures could have 

occurred. Many factors contributed to the demise of these 

insurance companies. Generally speaking, we believe the 

causes are underestimated liabilities in the case of 

casualty companies, poor assets in the case of life companies, or 

perhaps fraud or gross management incompetence in either the life 

or casualty business. 

We are not aware, however, of any insurance company 

insolvency which is primarily attributed to the payment of 

dividends to a holding company which dividends complied with 

• the "greater of" standard contained in the pre-1985 version 

of the Model Holding Company Act. Even those companies 

• 

whose dramatic dividends many years ago of hundreds of 

millions of dollars survived and continue in business to this day. 

These huge dividends were used to effect corporate takeovers of 

some companies and in fact provided the catalyst for the dividend 

payment limitation which was placed in the original Holding Company 

Act. The payment of dividends, whether "ordinary" or 

"extraordinary," surely plays an insignificant part in 

insolvencies. In 1986, the NAIC amended the Model Insurance 

Holding Company Act as it relates to extraordinary dividends. This 

change was one of a number of changes to the Model Act at that 

time. Although opposed by many, it was apparently less 

significant in priority than other issues. 
-7-
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those working on the revisions to the Holding Company Act 

then been aware that six years later, without benefit of any 

notice or opportunity to be heard, a group of nine 

Commissioners would have made the requirement mandatory for 

all states, a great deal more discussion would have been 

generated. 

Politically, the perception of some could be that the 

NAIC might seem indecisive to some of its Congressional 

critics. Aside from the fact that the NAIC will most likely 

never be able to satisfy those persons, regardless of what 

it does, such a view begs the question. State regulation 

has survived and adapted for over 120 years because it is 

reasonable, because it is practical and because it works, 

not because it anticipates every changing political wind in 

Congress and accommodates to it. 

The NAIC has put forth much effort in the proposed risk 

based capital requirements for insurance companies. The 

NAIC has designed and tailored this mechanism as a dynamic 

solvency monitor. Belatedly adding the mechanical "lesser 

of" limitation as an accreditation requirement and as an 

ongoing uniform standard for prior notice on dividend 

payments is a retreat from this new regulatory thrust. In 

providing the flexibility which a risk based standard would 

provide, the NAIC will again demonstrate its ability to 

institute state regulation in a timely and responsive 

fashion, using its own technically elegant creation. 

In summary, the "lesser of" dividend standard is an 
- S -
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outdated, rather clumsy device originally designed to 

monitor transactions between affiliates. The unintended 

consequence of such a standard will be the choking off of 

new capital into the insurance business. Such a drastically 

undesirable consequence clearly outweighs any perceived 

benefits afforded by such standard. The NArC is well on its 

way to developing dynamic risk based capital requirements 

addressing solvency and capital adequacy. By ignoring the 

relationship between these risk based requirements when 

considering dividend payments, the NArc will not be availing 

itself of its own best work product and resources. The 

"lesser of" standard is clearly a step backward from the 

effective regulatory efforts which are producing meaningful 

• solvency tools such as risk based capital. Thank you. 

• - 9 -
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1. INTRODUCTION AND Su~Y OF FINDINGS. 

The National Association of Insurance commissioners (the 
"NAIC") has generally responded appropriately to political and 
financial pressures on the insurance industry by sponsoring a 
growing number of model laws and accounting changes. These changes 
have had the cumulative and generally beneficial effect of 
presenting stated surplus in a more conservative light, thus 
providing additional security for policyholders. Some of these 
laws or accounting changes include third party review of reserves 
and statutory financial results, tightened reinsurance rules, 
modified asset reserving rules, and more restrictive investment 
standards. Forcing adoption of the 1985 "lesser of" dividend 
standard is unnecessary and results in redundant regulation which 
chills the ability of insurers to attract needed capital as well 
as rewards mediocrity in capital management. The capital 
Management Coalition (the "Coalition") firmly believes the NAIC has 
in place or is developing, in its risk-based capital guidelines, 
more accurate and responsive safeguards than the outdated, 
mechanical "lesser of" dividend standard. The time has come t.o 
recognize this evolution and to promote a more flexible standard 
rather than maintain the "lesser of" dividend standard as the only 
standard acceptable for accreditation. 

• 

Neely & Player, an independent law firm, prepared this • 
position Paper with the assistance of the members of the Coalition. 
The members are listed on Exhibit A hereto. 

II. OVERVIEW OF DIVIDEND REGULATION. 

A. History of Model Dividend Law. 

The NAIC Model Insurance Holding Company System Regulatory Act 
(the "Model IHC Act") regulates, among other things, the pej'TIlent 
of dividends and other distributions by insurers. The current text 
of section 5(B) of this act relating to such payments (the "Model 
Dividend Law") sets forth a definition of an extraordinary 
dividend. ' 

No domestic insurer shall pay any extraordinary 
dividend or make any other extraordinary 
ciistribution to its shareholders until (1) 
-:':-;ir"t.y days after the Commissioner has received 
notice of the declaration thereof and has not 
within such period disapproved such payment, 
or (2) the Commissioner shall have approved 
such pa~:r."ent wi ::hin such thirty-day per iod. 

Notwiths"t.anding any other provision of lew, an 
insurer may declare an ex"t.raordinary dividend 
or distribution which is conditional upon the 

• 
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The competing policies which the extraordinary dividend 

concept attempts to balance are the protection of policyholders 
and enhancing an insurer's ability to compete in the face of 
present day economic realities. 2 This concept, which has become 
known as the "wall-off" provision of the insurance holding company 

Commissioner's approval thereof, and such a 
declaration shall confer no rights upon 
shareholders until (1) the Commiss ioner has 
approved the payment of such dividend or 
distribution or (2) the Commissioner has not 
disapproved such payment wi thin the thirty
day period referred to above. 

For purposes of this Section, an extraordinary 
dividend or distribution includes any dividend 
or distribution of cash or other property, 
whose fair market value together with that of 
other dividends or distributions made within 
the preceding twelve months exceeds the lesser 
of (1) ten percent of such insurer's surplus 
as regards ~olicyholders as of the 31st day of 
December next preceding, or (2) the net gain 
from operations of such insurer, if such 
insurer is a life insurer, or the net income, 
if such insurer is not a life insurer, not 
including realized capital gains, for the 
twelve-month period ending on the 31st day of 
December next preceding, but shall not include 
pro rata distributions of any class of the 
insurer's own securities. In determining 
whether a dividend or distribution is 
extraordinary, an insurer other than a 1 ife 
insurer may carry forward net income from the 
previous two calendar years that has not 
already been paid out as dividends. This 
carry-forward shall be computed by taking the 
net income from the second and third preceding 
calendar years, not including realized capital 
gains, less dividends paid in the second and 
immediate preceding calendar years. 

NAIC Model Insurance Holding Company System Regulatorv Act § 5(B) 
(1986) (emphasis added). 

2John R. Dunne, Intercompany Transact ions Within Insurance 
Holdina Companies, 20 F. 445 (Spring 1985) . 

-2-
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laws, empowers insurance regulatory authorities to disapprove the 
payment of an extraordinary dividend to a holding company.3 

The NAIC promulgated the Model Dividend Law in 1969, and it 
endured unchanged until 1985. As originally promulgated, the Model 
Dividend Law defined an extraordinary dividend as one which 
exceeded ~he greater of ten percent of surplus or net gains from 
operations for life insurers or net income for nonlife insurers. 
In 1985 the NAIC, in a reaction to the notorious Baldwin-United 
insol vency, took a hard look at the then permiss i ve reporting 
scheme of the Model IHC Act and made wholesale changes, requiring 
prior regulatory approval of certain affiliate transactions." In 
addition to replacing the term net investment income wi~h the term 
net income and adding a net income carry forward provision with 
respect to nonlife insurers, the NAIC amended the Model Dividend 
Law to make an extraordinary dividend one which is the "lesser of" 
the surplus or net income and net gain thresholds, instead of the 
"greater of." There was little reaction at the state and industry 
level, mainly because such a model act then only suggested 
statutory schemes to states, with each state tailoring the model 
to fit its own needs. This occurred before the accreditation 
process, discussed below. 

B. Other Dividend Regulatory Devices. 

• 

In addition to the Model Dividend Law, many states have four • 
other types of statutes regulating the payment of dividends by 
insurers. The first such statute permits a domestic s~ock insurer 
to pay cash dividends only out of its unassi~ned surplus derived 
from the realized net profits of its business. This statute also 
provides that a dividend otherwise properly payable may be paid out 
of the insurer's earned surplus even though its total surplus is 
then less than the aggregate of all prior contributed surplus from 

"Lenore S. Marema, Holding Company Regulation after Baldwin -
United: Amendments to the NAIC Model Holdino Company Act, 21 Tort 
& Ins. L.J. 321 (Winter 1986). 

SAlaska Stat. §21.69.490 (1992); Ariz. Rev. Stat. Ann §20-722 
(1992); Ark. Code Ann. §23-69-129 (1991) i Del. Code Ann. tit. 18, 
§4922 (1992); Fla. Stat. ch. 628.371 (1991); Ga. Code Ann. §33-
14-41 (1991); Idaho Code §41-28~3 (1990); Me. Rev. Stat. Ann. tit. 
24-~., §3416 (1990) i Mont. Code lmn. §33-3-422 (1992); Neb. Rev. 
Stat. §44-325 (1991); Nev. Rev. Stat. §693A.140 (1992); N.M. Stat. 
Ann §59A-34-18 (1991); N.Y. Ins. Law §§4207, 6407 (1991); Okla. 
Stat. tit. 36, §2122 (1992) i Tex. Ins. Code Ann. §§3.11, 21.32A 
(1990); Va. Code Ann. §38.2-1C11 (1990) h'.Va. Code §33-S-l7 • 
( 1990) i Wvo . Stat. § 26 - 24 -13 3 (1991) 

-3-
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the issuance of 
dividend paying 
earned surplus, 
extraordinary. 

• • 
capital stock in excess of par value. 6 Thus, the 
capacity of an insurer is limited to its amount of 

even if the amount of a proposed dividend is 

A second type of statute provides that all dividend payments, 
extraordinary and ordinary, are subject to satisfaction of a 
reasonableness standard. All distributions made by an insurer to 
a shareholder must leave the amount of the distributing insurer's 
total surplus reasonable in relation to its outstanding liabilities 
and adequate to meet its financial needs. 7 Therefore, even with 
ample realized profits, an ordinary dividend may not unreasonably 
impair surplus. 

Thirdly, there is a dividend notice statute. The insurance 
commissioner is kept apprised of all dividend payments through a 
reporting requirement which obligates insurers to notify the 
Commissioner within fifteen days of the declaration (not payment) 
of a dividend. 8 

Finally, many states have statutory remedies for the payment 
of illegal dividends. A director of an insurer who knowingly votes 
for or concurs in the declaration or payment of an unauthorized 
dividend is liable for any loss sustained by the insurer as a 
result thereof. 9 Such director is also guilty of a misdemeanor 

7NAIC Model Insurance Holding Company System Regulatory Act, 
§ 5(A) (1) (e) (1986). 

8NAIC Model Insurance Holdino Company System Regulatory Act, 
§ 4 (E) (1986). 

9Ala . Code §27-27-39 (1992) ; Alaska Stat. §21.69.510 (1992) i 
Ariz. Rev. Stat. Ann. §20-724 (1992) i Ark. Code Ann. §23-69-131 
(1991) i Cal. Ins. Code §3038 (1991) i D.C. Code Ann. §§35-626, 
-628 (1991) i Fla. Stat. ch. 628.391 (1991) i Ga. Code Ann. §§33-
14-42, -74 (1991) ; Haw. Rev. Stat. §431:4-205 (1992) ; Idaho Code 
§41-2845 (1991) ; Iowa Code §515.46 (1992) ; La. Rev. Stat. Ann. 
§22:165 (1991); Minn. Stat. §65A.18 (1992); Mo. Rev. Stat. §375.380 
(1991) ; Mont. Code Ann. §33-3-424 (1992); N.M. Stat. Ann. §59A-
34-21 (1991) i N.Y. Ins. Law §§4105, 4207 (1991) ; N.C. Gen. Stat. 
§§58-7-125, -130 (1992); Ohio Rev. Code Ann. §§3907 .18, 3925.17 
(1991); Okla. Stat. tit. 36, §2124 (1992); Pa. Stat. Ann. tit. 40, 
§40-43-204 (1991); S.D. Codified Laws Ann. §58-5-113 (1990); Tenn. 
Code Ann. §§56-3-108, -109 (1992); Tex. Ins. Code ".nn. §21.31 
(1990); Wash. Rev. Code §48.08.040 (1992); W.Va. Code §J3-S-19 
(1990) . 

-4-
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criminal offense.'o Any shareholder who receives an illegal • 
dividend is liable for the amount thereof to the paying insurer." 
Also, the insurance commissioner has the power to revoke or suspend 
the certificate of authority of an insurer that pays an illegal 
dividend. '2 

III. STATUS OF STATE ADOPTION OF MODEL DIVIDEND LAW. 

Exhibit B hereto sets forth a chart showing the status of the 
adoption of the Model Dividend Law in each of the fifty states. 
As of March 10, 1992, only ten (10) states (Arizona, Georgia, 
Hawaii, Indiana, Nebraska, New York, North Carolina, Vermont, 
Wiscons in and wyoming) have adopted the "lesse:::- of" star,dard. 
Alaska, Mississippi, South Carolina and Virginia currently have 
bills pending in their respective legislatures which would amend 
the holding company system law and change the "greater of" standard 
to "lesser of." In Delaware, a pending bill, originally proposing 
to adopt the "lesser of" standard, has been amended to retain the 
"greater of" standard. It has passed the House and awaits 
consideration by the Senate. Pennsylvania has considered the 
"lesser of" standard in its current session but has rejected such 
a change in adopting solvency legislation. During the 1991 
legislative session, twelve (12) states (Arkansas, Iowa, Kansas, 
Louisiana, Minnesota, Missouri, New Hampshire, North Dakota, Ohio, 
Rhode Island, South Carolina and West Virginia) amended their 
respecti ve insurance holding company system laws but kept the 
"greater of ll dividend standard. The result is that presently a 
total of thirty-eight (38) states have a definition of 
extraordinary dividend that embraces the IIgreater of ll standard. 

IV. STATE ACCREDITATION. 

In June 1990 the NAIC adopted a state certification program 
regarding compliance with the NAIC's financial regulatory 
standards. The NAIC has allowed states until 1994 to obtain 
initial certification. For states that fail to meet this 
objective, their domestic insurers face nonreciprocal regulatory 
treatment by accredited states. 

Recently, the NArC adopted two changes relating to the 
accreditation process of state insurance regulatory authorities. 
First, at the December 7, 1991 NAIC meeting, the executive 
committee of the NAIC, acting in a closed session, made clear that 

lOId. 

"rd. 
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the adoption of the "lesser of" standard is necessary for the state 
accredi tat ion . Secondly, a two-year phase- in per iod has been 
adopted for states already accredited to implement this legislative 
change or lose accreditation. The following five (5) states have 
been accredited and have not adopted the "lesser of" standard: 
Illinois, Iowa, Kansas, South Carolina and ohio. 

V. ARGUMENTS AGAINST ADOPTION OF "LESSER OF" LIMITATION. 

Initially, it should be observed that state statutory law 
related to corporate financial distributions is the product of an 
attempt to balance the conflicting interests of a number of 
consti tuents concerned with such distributions. These include 
common stock shareholders, senior security holders, general 
creditors, corporate officers and directors, employeesi 
policyholders and the publ ic. 13 wi th such a vast array of 
interested persons, any change in the law affecting dividends 
demands rigorous analysis and the consideration of each of these 
perspectives. 

A. Unpredictability of Return on Capital and Surplus. 

The limitation on ordinary dividends to a percentage of 
policyholder surplus is an artificial restriction on return of 
capital earned or invested by shareholders and is discriminatory 
against insurers as corporate enterprises in which to invest. 
Under the Model IHC Act an insurer cannot always provide potential 
shareholders wi th dividend returns equal to earnings. This 
inability places insurers and their holding companies at a distinct 
disadvantage to other business corporations competing for available 
capital. The Coalition believes investors do not yet understand 
or appreciate the significance of this potential dividend 
limitation. However, prudent investors will soon recognize that 
if the "lesser of" standard is implemented nationwide, an investor 
faced with an investment choice between an investment which permits 
only limited, predictable returns through the dividending of 
earnings and another investment which offers the potential to 
rece i ve dividends restr icted only by the earning power of the 
dividend payor, will choose the latter investment opportunity. 
This then penalizes the insurance companies best positioned to 
maximize capital returns. 

The result lS that the "lesser of" limitation will 
forcibly deter investment and make difficult the access by insurers 

13Richard 
Distributions 
(1980) . 

O. Kunnert, State Statutory Restrictions on Financial 
bv Corporations to Shareholders, 55 Wash. L. Rev. 359 
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to capital markets. Shareholders, who value predictable and • 
superior dividend paying corporate enterprises, will be forced to 
invest in other industries, including other types of financial 
institutions competing with insurers, if the potential to receive 
what is viewed as ordinary dividends is contingent upon receipt of 
regulatory approval. 

In addition to dissuading investment, the restr iction 
also makes it more difficult for a holding company to sell 
preferred stock, debentures, other long term debt obligations, or 
obtain loans, the proceeds of which may be used to infuse capital 
in a sUbsidiary insurer. For the same dividend predictability 
reason, lenders and investors may find comfort in investing in 
preferred stock, making loans, and extending credit in other 
industr ies which are not subj ect to artif icial dividend 
limitations. 

B. Changes to Surplus Do Not Necessarily Impact Dividend 
Paying Abilitv. 

A reduction in the total policyholder surplus of an 
insurer can occur as a result of many factors. Reasons include 
the strengthening of reserves and the reduction of asset values 
under the new asset valuation reserve rules. Such reductions may 
not have any relationship to earnings of the insurer, which may 
continue at a healthy pace. The point is that not all changes to • 
surplus signify a need to restrict the consistent payment of 
dividends. 

C. consistencv of Regulation. 

In recent years acquirors of insurance companies have 
structured acquisitions by way of a holding company, in part, with 
the primary source of debt service being distributions of profits 
from the subsidiary insurer to the holding company. Under this 
s~ructure, the holding company is usually the primary obligor on 
the acquisition indebtedness. Many of these acquisitions and debt 
service arrangemen~s were implemented while the "greater 0:" 
limitation on dividends was in effect. The "greater of" limitation 
provided a statutory constraint on leveraged acquisitions that was 
fair and reasonably calculated to curb acquisitions that were too 
leveraged and would require the payment, without prior regulatory 
approval, by the sUbsidiary i~surer of dividends in excess of a 
reasonable amount to service debt. 

Hhile the "greater of" limitation forced lenders and 
borrowers seriously to evaluate ~he feasibility of projected debt 
service abilities sourced from dividend payments, the more 
restrictive "lesser of" constraint will substantially reduce the 
already small number of prime lenders willing to provide senior 
loan facilities for the acquisition of insurers while increasing 
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the pressure on borrowers to seek financing from secondary capital 
markets. The shift to these markets will mean that acquirors will 
be forced to give up more equity through warrants and other upside 
participation rights, incur higher transaction costs and pay more 
for borrowed money. As a result, fewer consolidations, mergers and 
other business combinations of insurers will occur when the 
fragmented insurance industry badly needs a pooling of resources. 

D. Anti-competitive and Anti-consumer. 

The NAIC has historically sought to maintain a level 
playing field for the small, emerging insurer to compete with the 
mature large insurer. Insisting on the "lesser of" standard 
presents a serious competitive barrier to the small, emerging 
insurer in effectively limiting its dividend paying capability by 
the size of its immature policyholders surplus account. The 
standard favors insurers which have accumulated sizable 
policyholder surplus accounts. Rewarding what may be an inefficient 
use of capital causes higher prices to consumers. 

E. Capital Protecting Overkill. 

The NAIC Model Laws contain a host of capital protecting 
devices in addition to the restriction on the payment of 
extraordinary dividends. As descr ibed above, these pervasive 
devices include the earned surplus dividend capacity statute, the 
illegal dividend remedy statute, statutory accounting standards, 
investment limitations, reserving requirements , credit for 
reinsurance rules, surplus note regulation and will soon no doubt 
include the proposed risk-based capital guidelines. The "lesser 
of" standard stifles the flexibility of a liquid insurer to pay 
dividends. The protection against the dissipation of capital 
afforded by further restricting dividend payments is marginal at 
best. 

F. Unproductive Use of Capital. 

An insurer's return on equity is now all important in 
view of the publ ic I s perception of the industry. The proposed 
change may result in an inefficient use of capital as insurers ~ill 
be forced to accumulate excess capital. Excess capital tends to 
drive down return on equity, which is already low for insurers on 
the industry average as compared to industrial companies. 
Management will have an incentive to ignore prudent long-term 
capital goals if dividend payments are further restricted, and to 
raise equity returns through other less desirable means, for 
example, through s~rplus notes and by insuring unacceptable risks 
or investing in higher yield instruments. The lower equity return 
resultant from increased profits rewards reediocrity and penalizes 
success -- an unsound economic policy for a financial institution 
in a very competitive business. 

-8-
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G. Dividends Not a Primary Factor in Insolvencies. 

While the insolvency of insurers has mounted in the last 
decade and has been highlighted by several congressional 
committees, generally insolvencies have not been primarily 
attributed to the sapping by a holding company of capital from a 
subsidiary through dividend payments, whether extraordinarv or 
ordinary. In fact, most insolvencies have resulted from~ the 
breakdown of application of basic management principles and 
controls.'4 While other aff iliate transactions may have contributed 
to insolvencies, our findings are that excessive dividend payments 
have played a limited role because the "greater of" restriction has 
successfully served its function.'5 

other industries, such as the banking industry, have 
acknowledged that other regulatory schemes like risk-based capital 
are better suited to monitor solvency. Thus, generally banks may 
freely pay dividends so long as their target capital objectives are 
satisfied. 

H. Increased Taxes Payable by Holding companies. 

• 

The receipt by a holding company of a dividend from an 
insurer which is a member of an affiliated group including such 
holding company is generallx excluded from the gross income of the 
recipient holding company.' Restricting the amount of ordinary • 
dividends will cause holding companies to focus on other means of 
distributing excess surplus upstream, such as through the payment 
of higher service or management fees by their insurance 
subsidiaries. The character of these and similar distributions 
will not qualify for exclusion from income tax and will therefore 
increase the taxable income of holding companies. 

I. Emphasis on Short-Term strategies. 

Another likely consequence of the "lesser of" standard 
is pressure on management to conserve dividend paying capacity 
through short-term investment strategy at the expense of long-term 
earnings and capital growth. Short term earnings improvement may 

"Bruce A. Bunner, Corporate National Insurer Insolvencies Pose 
a Dilemma for Reaulators, Nat'l L. J., August 8, 1988, at 42. 

1S See p •. M. Best Company Special Report, Best I s Insolvencv Study 
Property/Casualtv Insurers 1969-1990, p. 45 and Final Report, 
Historv of Insolvencies Subaroup of the Task Force on Sol vencv 
Concerns, American Council of Life Insurers (July, 1990). 

16 26 U.S.C. §§243, 805(a) (4). 
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lead to the pursuit of high yield, high risk investments. This 
type of strategy does not foster long-term stock value or equity 
returns for shareholders of insurers. 

J. Dividend Standard as Part of Solvency Package. 

In considering those laws which would be required for 
accreditation, the NAIC developed an extensive "solvency package" 
of interlocking laws aimed at providing a nationwide scheme of 
predictability under which insurers could operate. It was seen as 
a response to the criticism that state lawmakers were inconsistent 
in the application of critical laws relating to the financial 
health of insurers. 

One part of the "solvency package" mandated adoption of 
the Model IHC Act. Generally, the NAIC has required the "solvency 
package" to be enacted substantially in the form suggested by the 
NAIC, allowing states some leeway in their adoption. A notable 
exception being singled out is one part of one model act: the 
"lesser of" dividend standard found in the Model IHC Act. 

This is particularly troubling since most of the 
"sol vency package" introduced new standards or new regulatory 
schemes not yet addressed by state lawmakers. The dividend 
standard, however, had been addressed by all states and thirty
eight (38) states still have the "greater of" standard, even though 
the Model Dividend Law has suggested the "lesser of" standard for 
seven years. 

Finally, the "lesser ofl! standard is usually one of 
several legislative safeguards regarding the payment of dividends, 
as discussed above. These factors all suggest that states be 
allowed limited discretion in the adoption of dividend standards 
as part of the larger legislative package dealing with solvency. 

VI. DESIRABLE SOLUTION: PARALLELISM WITH RISK-BASED CAPITAL 
FORMULAS. 

The NAIC has reacted quickly and decisively to recent failures 
of insurers and federal legislative criticism to state solvency 
regulation by appointing two risk-based capital working groups, one 
for life insurers and another for property and casualty insurers. 
The NAIC charged these groups to develop risk-based capital 
formulas and model laws for their use. We understand that the life 
company formula is to be tested this spring followed by a review 
and comment period and that the property and casualty formula is 
still being refined. 

The risk-based capital formulas are intended to assist 
regulators and insurers in identifying minimum acceptable levels 
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of capital for insurers and reducing the risk of insolvency of 
insurers. The formulas are designated to replace the an~iquated 
statutory minimum capital and surplus requirement as a capi tal 
monitoring device. The extraordinary dividend law is merely one 
of these monitoring and regulatory devices. While the use of risk
based capital formulas does not justify repeal of the Model 
Dividend Law, the Coalition strongly believes that reexamination 
of the constraints imposed under the Model Dividend Law by the 
"lesser of" standard is consistent with the development and 
implementation of the risk-based capital protections. 

This solution is in contrast to another proposed solution 
which is simply to promulgate a regulation that provides guidelines 
for approving or disapproving payment of a proposed extraordinary 
dividend. We believe this proposal skirts the issue inasmuch as 
potential investors and lenders are left with no more 
predictability than now exists. 

VII. CONCLUSIONS AND RECOMMENDATIONS. 

In 1985, the NAIC amended the Model IHC Act as it relates to 
extraordinary dividends without considering its impact on mandatory 

• 

adoption by the states. We believe the 1985 change evolved with • 
a view toward limiting transfers between controlled, affiliated 
companies -- not with a broad solvency objective. The dividend law 
has now taken on what we believe to be unanticipated importance as 
a critical linchpin in the "solvency package," and thus, state 
accreditation. 

Most current state extraordinary dividend laws were 
established to def ine ordinary dividends by two measures: the 
amount of operating results and surplus remaining after dividends. 
The latter measure reflects a desire to cause insurers to maintain 
adequate surplus in addition to the minimum surplus required for 
admission to transact business. Thus, stat:e statutes limiting 
dividends to a percentage of policyholder surplus, either the 
"lesser of" or the "greater of," have been adopted by a number of 
states. Wi th the advent of a more sophisticated measure as to 
adequate capital and surplus, that is, risk-based capital, it 
follows that the payment of dividends in excess of "target 
surplus", as measured by risk-based capital rules, be allowed on 
a more flexible basis. 

In light of risk-based capital, we believe states should have 
~he lat:itude of choosing limitations which would include eithe~ the 
"greater of" or "lesser of" standards. Our recommendation, 
therefore, is to limit ordinary dividends to surplus above "ta~get 
surplus" and, further, to limit such dividends to cperating ~esults • 
or a measure of policyholder su~plus as reasonably decided by the 
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states for solvency purposes. To maintain the current mandate 
unduly restricts proper capital management by insurers and does not 
consider the risk-based capital concept, which the NArc is 
developing just for this purpose . 

6TC00410.WP5 
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EXHIBIT A 

Coalition Members 

• 
Academy Insurance Group, Inc. 

Chartwell Reinsurance Company 

Conseco Companies 

Globe Life And Accident Insurance Company 

Liberty National Life Insurance Company 

Life Insurance Company of the Southwest 

Mutual of America Financial Services 

Reliance Standard Life Insurance Company 

Torchmark Corporation 

Transamerica Occidental Life Insurance Company 

• 

• 

• 
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Al ab;una 

Alask .. 

Arizona 

Ark;allsas 

CalUorlli" 

Colorado 

Connecticut 

• • • 
EXlJIBIT B 

Sl.alc-by-Slate A"3l7,i3 of En.act:ment of Hodel Dividend Law 

--

EXTRADRD I BAR Y 
DIVIDEND 

nIRESOOl.D 
STATE STATUTE REGUl.ATION (GREATER OR LESSKR) IXHiKKTS 

S 27-29-S Ala. In •. Dept. Reg. 55 greater of None. I 

S21.22.100 Alaska Admin. Code tit. 3, greater of Blll pendillg in 1992 sC!3sion 
Si21. 010 to 21.160 of Alaska legislature vhich 

would change trigger to 
"Les.5er of." This bill has 
an excellent change of 
paSSAge before the Alaska 
se.5sion adJourn" in Hay. 

S20-481.19 Ariz. Admin. Code R. 4-14-206 le.5ser of Holding company law was 

updated in 1991 and trigger 
va. chansed to "le.5ser of." 

S23-63-515 Ark. In •. Rule and Reg. IS great.er of Holding company lav vas 

updated in 1991,but trLsger 
remains "sreater of." 

Sl21S.S Cal. Admin. Code tLl. 10 greater of None. 
SS2683 to 2683.23 

00-3-80S Colo. Admin. Ins. Reg. 72-1 greater of None. 

p8a-136 For information on Holding greater of None. 

Company report Lng forms, see 

Bulletin No. FS-8, dated 
November I, 1986 

--- -- -------_. ---

Unless otherwise stated, each state has enacted a statute embracing limitations based on historical results [com operillolls and percentage of 

surplus. 

• 

: 

• 
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EXTRAORDI HARY 
DIVID~;KD 

TURES IJOLO 
STAn: STATUTE REGlIl.ATIOH (GREATER OR LESSER) COtflElITS 

flc 1 a\.J~ Ie t 1 t . 18, SI~OO2, 5006 Del. Ins. Reg. 13 gre.ilter of Origl".1 hIll pending in 1992 
1 e g 1 s t ~~ f. 1 ve session changed 

trigger to "lesser of. . Bill 

v.s -.mended 1n House to 

fe-talll "greater of." Bill 1> 

nov awaiting actlon by Senate , 

as amended v1th "greater of" i 

trigger. 

U 1 ~ t r i ct of Columbia. S)5-2005 D.C. R. :1llfl Regs. tit. 33 great.er of None. 

I §l600 to 1699 

Florida S628.371 Fla. Ins. Dept. Rule 4-26.003 neither Dividends 1n excess of lOX of 
.v.ilable accumulated earned 
.surplus in anyone year 
require approval. 

G~o["8i.a 03-13-5 Ga. Admin. Code Ch. 120-2-23 lesser of Holding company l.v va, 
updated In 1991 and trlgger 

vas changed to "lesser of." 

liavall S431:11-106 No action neit.her There Is no ['eference In this 

statute to "greater of" or 
"lesser of." Exceeding 

either of the t\lO thre.hold. 

triggers an approval 
requirement. 

Idaho S41-380Q Idaho Ins. Regs. 23 greater of None. 

Illinois ~131 ?Oa Ill. Admin. Reg. tit. 50 greater of None. t §§B52 to B54 

Indial\a §27-1-23-4 Ind. Admin. Code tit. 760 R. lessee of 110 ld lnll company 1a\l ...... s 

15 updated in 1991 and l ~lgger 

vas chanp.cd to "le~s€'.r 0('," 

}O\J.'l. §521A.~ IO\.la AdmLn. Code BI91-45.1 to gceater of in Code/lesser of lIuldll1g company laW' ..... as 

191-~5.10 In Regulation. updated III 1991, but trigger 
remains "Kcr.ater of." 
HO\Jever, Regulation Ilrovlde5 
for "lesser of" trlilser. 

Ii 
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E:lCTRAORIJ I MAR Y 

DIVIDEHD 
l1IRESIJOLD 

STATE STATUTE REGULATION (GREATER OR LESSER) COtflHIITS 

Kansas §40-3306 Kan. Admin. Regs. S40-1-2B. grea.ter of Holding company 1..,,,, was 

Model adopted by reference updated In 1991, but trigger 
with modification. remains "greater of. . 

Kelltl1cky SJ04.37-030 No act Lon greater of None. 

LouLsian.1. tit. 22 Sl006 La. Ins. Reg. 31 greater of llo1dlng company law v •• 

updated In 1991, but trigger 

• remain., "greater of." 

Maine tit. 24-A, S222 Me. Ins. Reg. Ch. 1BO greater of None. 

H.aryl;alld tit. 4BA, S497 Md. In •. Dept. Guidelines greater of None. 

t G 495-1 

Ma.ssachusetts Ch. 175, S193N Mass. Admin. Code tit . 211 gre.ter of None. 

S S7 . 01 to 7.0B 

Michigan DOO .1343 Mich. Admin. Code R. 500.701 greater of None. 

to 500.791 

Minnesota HUD.20 Minn. Ins. Reg. 2720.0100 to greater of Iloldlng company l.a.\I va., 
2720.9920 updated In 1991, but trigger 

rem .. lns "greater of." 

Mississippi SB3-6-25 No aclion greater of Legislation Is pending tn the 
1992 leglHat Ive "ession that 
would change the trtgger to 
"Lesser of." 

MLssouri DB2.210 Mo. Admin. Code tit. 20 §200- greater of Iloldlng company law va" 

~ 11 . 100 updated In 1991 , but trigger 
remains "greater of." 

III 
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DCTRADRD I KARY 

DIVIDEND 
TIIR.ESUOUJ 

STATE STATUTE REGm.ATloti (~~TER OR LESSER) CCHiDlTS 

l'1olltana \33-2-1114 No actlon Neither Extraordinary dividend or 
dLstrlbution means any 

d I v Idend or d I. t rlbulloll of 
cash or property \lho.e fair 
m.o:trket value together wah 

, that of other dividends or 
distribution. made \lithln the 
precedlllg 12 month. exceeds _ 
lOX of ~llch lnsllrer', surplus 
as of December 31 next 

preceding, but excludes pro 
rata distributions of any 
class of the insurer'" own 
securlties. 

Nebt;i.'ska Ne. LB 236 Neb. Admln. R. tit . 210 Ch. 24 lesser of Holding company law \las 
I 

updated In 1991 and trigger 
I va.! changed Co "le5s~r of." 

I 
Hevcad. !692C.380 No act1.on greater of Hone. 

Nev Harnpshite \401-B,5 N.Il. Admin. Code Ins. 1501 gr~ater of Iloldlng company Lav was 
updat ed In 1991. but trigger 
remains "greater of.'" 

Nev Jecsey 117,27A-4 No action gceater of None. 

New Mexico \59"-37-22 N.M. Ins. Regs. \80-1 greater of None. 

New York SS4105. 4207 Related reg.!! include N. Y. lesser of New York ha. separate 

4 Admln. Code tit. 11 IS 80.1 to divldend statutf!S for 11 fe 
80.7 (Reg. 52): 81-1.0 to 81- insurers and property and 
1.3 (Reg. 53) casualty insurers. The 

I statute [or non life insurer5 
uses net investment lncome 
rather th." ne-t gain from 
oper.tions as a threshold. 

Norlll Cal"ollna §58-19-30 N.C. Admin. Code tit. 11 lesser of lIoldlng company law \1.5 

Ch. 11(8) • SS.0202 to .0214 updated In 1991 and trigger 
.... as chall~ed to "lesser of," 

- --

Iv 
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KXTRAORD I HAR Y 

DIVIDEND 
TlIRESIJOLD 

STATE STAIUn; Rl'..CULAIIOH (GREATER OR LESSER) cot9iEHTS 

Not"th Dakot a 126.1-10-05 N.D. Admin. Code 145-03-05-01 greater of HoLding Company law \las 
to 45-01-05-19 updat.,d In 1991, but trlgg.,r 

remain., "greater of." 

OhIo D901 .34 Ohio Admin. Cod., 3901-3-02 greater of 1I0lding company lav was 

updat.,d In 1991, but trlgg.,r 
remalns "gre..'llt~r of. . 

Oklahoma t 1 t . 36, 11655 Okla. Ins. Reg •. Part VI Rule greater of None. 
70-4: RuLe 36-16-1 

Oregon P32.605 !..!.~ Or. Admin. R. 836-27-001 to ne t t he r Oregon does not have an 
836-27-055 extraordinary dividend 

statute. Section 732.225 , 

prohibit. a dividend which 

I 

wouLd Imp a Ir required 
capitalization. 

Pen.nsylvania tit. 40, 1459.7 Pol. Admin. Code 125.1 to 25.10 greater of None. 

Rhode lsi and 127-35-4 R. I . 1n3. Reg. XVII greater of 1I0lding company 1&\1 va5 

updated In 1991, but trigger 
rem.alns "greater of." 

South Ca("ollna 138-21-270 S.C. Ins. R. 69-14 greater of Companion Senate and Houlie 

bill. are p.,ndlng in th., 1992 
South Carolina l.,gi.latlv., 
session that would change the 
trigger to "lesser of." 

South Dakota \58-5A-35 S.D. Admin. R. 20;06;09 grealer of None. 

Tennessee \56-11-206 No action greater of None. 

Texas Art. 21. 49-1 \4(c)(2) Tex. Admin. Code 1 p. 202 to greater of Hone. 

7.212 

Ul~h DIA-16-106 Utah In.,. R. 540-70 greater of None. 

Vermont tl t. 8, 13685 Vt. Admin. Code R. 71-2 lesser of Holding company law \la5 

updated in 1991 and trigger 
\'/a. changed to "les.,er of." 

-
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: EXTRAORDIKARY 
I DTVJIJEHl) 

nIRESIIOI.D 
STATE STATUTK REGULATION (GREATER OR LESSER) CCHiF..KTS 

Virglnia D6.2-1330 Va. Ins. Reg. 14 greater of Leglsl.tlon to be introducf!d 
(Caseno.20159) In 19n .esslon vhlch vould 

change tclgger to "le.s.ser 

of. " 

\.IashLngton S46. 31A. 090 \.lash. Admin. Code R. B264-16- greater of Pendll1g leglsl.tlon In 1992 
010 to 264-26-120 seSSLO(l would make minor 

revisions to holding company 

lav, but trigger not 4 
currently affected. 

\.lest Virginia 133-27-5 No actlon greater of Affiliate transact Lon .s~ctlon 

of holding company 1a".. \las 

updated In 1991, but t rlgse r 
remalns "greater of." 

\.Il scons 1n 1600.03 Ills. Admin. Code I Ins .12.01 lesser of None. 

Wyoming 126-44-106 Wyom. Rules and Regulation" le",ser of Holding company l&u \las 

Ch. XLV enacted In 1991 vhlch 
Include. "lesser of" trigger. 

.. - -----_._--
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. --=: .. " " ..... "" -.. '.' .- ~ 0" .' •• .~. • . ' -". •• .'. ." • . ' 

For release: IM1EDIATE 

• 

• 

CONTACT: CHARLES O. DAVIS 
EXECUTIVE DIRECIDR, NCOn.. 
414-782-6669 

Seattle, March 31, 1992 -- The National Association of Insurance 
Commissioners' insistence that states adopt a key provision of its model 
holding company act verbatim could prove counter-productive, a leading 
state legislator and former insurance regulator said at a public hearing 
here today (10:30 PST). 

New Hampshire State Senator Leo W. Fraser, Jr., told the NAIC Special 
Insurance Issues Committee that the recent NAIC decision tha~ state 
legislatures enact the extraordinary dividend definition contained in its 
Insurance Company Holding Company System Regulatory Act with no changes 
could cause legislators to decide not to act on the legislation and could 
have a "chilling effect" on capital contributions to insurers fran parents 
and affiliates. 

The NAIC's Executive Coornittee decided in February, 1992, that to be 
accredited as meeting NAIC solvency standards, states must enact Section 5 
(b) of its Insur&l.ce Holding Company System Regulatory Act without 
amendrrent. 

Senator Fraser, Chair of the National Conference of Insurance 
Legislators Task Force on Insurer Solvency, and former Chief Examiner and 
Acting Co:T.lissioner of the New Hampshire State Insurance Deparonent, 
proposed that the model legislation offer options to legislators. 
Senator Fraser said his comments and recommendations had the support of the 
NCOn.. Task Force whose members represented legislators from ten states. 

The New Hampshire lawmaker said the NArC decision 

ran contrary to the constitutional system of checks and 
balances because it left no room for legislative input; 

laCked substantive documentation showing that the 
provisions in question would have prevented past 
insolvencies or could prevent future ones; and 

could discourage the fl~7 of capital from parents and 
affiliates to insurers because the contributing parents 
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• • 
and affiliates would have to face up to concerns as to 
whether they could recover such capital contributions; 

Senator Fraser said 

"legislators presented with no options, no room in which to 
respond and no examples of how the legislation in question would 
have prevented past insolvencies -- in the absence of a proven 
cause and effect relationship -- will in many cases decline to 
act. On the other hand, legislators given options will consider 
each." 

The hearing was called to hear testimony on Section 5 (b) of the NAIC 
Insurance Holding Company System Regulatory Act. 

Senator Fraser noted that the NCOIL Task Force on Insurer Solvency 
which he heads endorsed the rnodel holding company act along with the 16 
other solvency related model bills last year on the understanding that the 
bills were only models and could be subject to change after input fran 
consumers and legislators. He also pointed out that NCDIL, in adopting the 
models, reserved the right to revisit them at will. 

"Since the Task Force adoption of the oodel legislation in 
question, with the qualifications I have just noted, the NAIC 
Accreditation Committee has determined to require that all states 
seeking accreditation enact verbatim the definition of 
'extraordinary dividends' fmmd in the rnodel act. As defined in 
the model act, such a dividend generally includes all shareholder 
dividends that exceed the lesser of 10 percent of policyholders 
surplus or net income for the most recent three calender years, 
excluding realized capital gains, and reduced further by other 
dividends paid. Under the rnodel, all extraordinary dividends of 
insurers dc:miciled in a state require the prior approval of that 
state's insurance carr:1issioner." 

Senator Fraser said the existing language of the model could well 
serve as an option to be contained in an amended model. He said 

"Certainly the language contained in the oodel could serve as a 
first option. Though not favored by sane insurers, it does offer 
a safe and viable course for states where the need to assure access 
to capital contributions fran parents and affiliates is not 
considered ~ortant. Or it may prove acceptable in states where it 
is understood that it would not have a 'chilling effect' on such 
contributions. 

- 2 -
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"A.s a second option, the Task Force would propose use of the "greater" 
rather than the "lesser" in the definition. This would, we 
believe, provide a check against the awarding of especially large 
dividends in all but the most profitable years. 

"A third option would be to use ten percent of policyholders surplus 
as a single standard, recognizing that this would become the de facto 
standard in most years. 

"Again, our recoornendation supports prior approval by Corrrnissioners 
of dividends or accurrulations of dividends that would impair 
solvency. But, at the same time, it would leave room for state 
enactments which respond to state needs and the financial condition 
of domestic insurers within natim.al minimJm standards." 

The members of the Nmli Task Force on Insurer Solvency are: 

A.ssernblyman Howard Lasher, NY 
Representative Hilliam Batchelder, OH 
Senator William Belanger, MN 
Representative John Dorso, ND 
Senator Donald Halperin, NY 
Representative Larry Hicks, li 
Senator Kevin Johnston, CT 
Senator David Landis, 1\1£ 
Representative Marshall Paris, WA 
Representative Terry Parke, li 
Representative Karen Schmidt, WA 
Representative Wes Skoglund, MN 
Representative Mike Stinziano, OR 
Representative Stephen Waters, MO 

if If 1/ 
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RD1ARKS OF 

NEW HAMPSHIRE STATE SENATOR LEO W. FRASER 

PREPARED FOR DELIVERY BEFORE THE 

NlUC SPECIAL lliSURANCE ISSUES CCM1ITI£E 

IN 
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s01vf:nC': monitc;::i:1E;. p::v£r.a!.T:, \·;ixh pCl.rticuli;;.l- cmpha::.:i.s on ::'ts 

1991 ... " 

.'-

-.. ';-;': 
2I!1en(I-'lents to one othc' :T..::-del bill and "~'2 currently 

1991 th2ct: 

--------------------------------------------
~1.l.sir1e5s Tr?.r~S?,2~ed iv--ir.:: ?rocl-:..1CE~ Ccr.tr-o:"le:o ?ropf::-c:y-C?st.:.al ty 
I:1sure-r Act. 

----------------------------------------- ------------------
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in tf.Cit I .e:n ce:ctair. '-~""r 
\",. . .. ~;; -

,·:i.th the qualific~~cio;-;s I !;.::,ve jus:: r:c1t.::d, :':-;-2 K~IC ACC!.'edita::ion 

6ccredi'Catio1'1 enact '.'e::-cC:.!.irr. ~b:o defi:~i~~.0n 0: "E::Xtr.aoniillil:~:)' di\.'ice::cs" 

recllced fu!."thel" by ether di.'~c3.e::-ics ;:,.~:d, Ur,ccr the I:Ddel, all 

E:--~""-:,ora';,C"~V div-:(~'~'--'~'~ ;·)f ;"";::""";'-'" a'''r.:·:L--i'oC~ l',-, ~ sr;..:;-r-~ rec"~r" ::.nLO i"1o..L.L..." .J.-._Cl..L..~ _ . ____ , ........ .1.. __ ._ ..... _6'" '- _____ c ... _ .......... \...,'- ........ _ c c: 
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• q'VE:stions. 

(i.) It raises que-sti.):'"::;; ds to t~e i:,!.::e,-;t of ar'.)' !!Cck::l legis lat:i0:,. 

I 'i \ 
\ --, 

lefislation in qUE:stion. 

It raises questions :c",12ti:~g t.o ~:-,e inunt of cocel l.::-gislation 5S 

Tc::fcrer;cec in the :repor!: cf :::,2 Te .. :,1\. Fen-':.;;, ::'.2. th:;.t """.)(i,:;,l leg: s 12.:: L·r: 

thExe ca~; be nc; thJL:g2 tful 

:improv~nt. 

the legisla;::ive bYa..."1ch c£ tte goveT:J'f.f-:7C: any ::-ole or i!1p\.lt in the TI'i6.k:"Dg 

• of jx.:blic pc.liey. To be sUr'e, over tl'!e years, legis12tors }-";.-,-e 

de legated GL1Ch to st2te insu:r2ncc G~;)aroneu.ts to hel? the.:l c.chiniste::, 

u,:':J12ill2nt, and enforce public pij~:'cy. But I k;1Uvl of :~O p::ecede-nt to 

ge:1t2~[,d:crs or public policy iT: any sL:ctte. 

Rep'C.r.li c tha:: it is fnr, tl:e le2.i.s l<.-1:ures th.?: the Dep2u:l:lcnt S o::'::2in 

it: 

wh('n the legis12tive is ~/J:Tlinc~ted b" .. 

Decline 2-T'ld F211 of ri:~ 

• - 4 -



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 201 of 452

... 

• • 
• ch2:li.:e of on::~ini)1g rejectio~~ of tht:: Ve:c), ~uostallce cf tr.e legisla.tion 

""d \'ored r·~""--~·'·al c".c "'1~1 t11"'~ 10·: 11 c. U-LL _ c::z.,.;-".L.I.....'v . .l.. c..o.. t:: ..... __ ..... 

Cornpal1Y System Regulatory Ace 

8nacb'<..=:",t has not been bad~ed up \o.1i:}: ar:y Sl..lbst2Ilti.ve dOC'Ufnem:ation 

provision :'11 question had been in Eff2Ct. Nor [:;::5 the NATC C:Y.:l0 

• 

I poi!"lt 

losse.s or e):pe:-iencint: othe::.- l:i'ids ·Jf fin3':ci.al difficulr~e3. S~ch • 
- 5 -
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• cCipi!:al from hold:'r:g '~'C'!:IP':([!>, parents. 

In the f:"rst half of 1991 c.loI!"2, (:apit?:. ir.fusions from pa:cer:t 

I ' , 1 " :;::.=, J,cyno oeJ~S and .s.gents. ,:cco:.-ding to a study of Ii £e L'-S'.lr-=rs' H: S1..:. 1 t:: 

fo!- the firs t ten nur:ths. 

d!"'.d the amr.Jli..1l.ts they recF..i.vE:G ar-e: Aetnc. Li:e Insu!"5..."1c€ Company. $84 

rc!illion. and J..E.'tna I-ife Ir:3ur2.rtc€ & Alm~Jity Ccrrpany, $52 million (both 

a:::-2 unit:s of Ae'!:rla L:.fE: <:;;-,d CasualLy Co:npany); Co:m€cticut GE:neral Lift:; 

• 
Assu~a'l1ce CChiipct!:y, $50 n-,i!..l1.cl"l <both C.re units of Keriper Co~or2::ior,); 

I~.sUl-ance Comp6.ny of AiJ~~::.-?.li2, $29 mi.llior:i Keyport Life Insura!1ce 

j'ler-:-ill Lyncr: aid CCG?.?.ny, $31 il'.2.11:.0i:'.; and 'l':-tited Pacific Life 

n:illior .. 

• - 6 -
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extr-3o:-dir2ry dividends is not ir:r::.'c:rtdL""',.t. \'7~ ore most ,nindful of the: • 
reference made $(t:1l? years ab'') by oc:e of y·;)t:r predecessors. f(ll"1"r't:"!:' 

of insolvencies the l-lOJ:cL CJ.T~tt'2E heer-a as part of its study of the 

NAIC SOh'R~1Cy p3c}<Clge. In .:.;.:1.dre,S.siT:.g the issue of insurcmce h:)1d~~;g 

COJl.·any legish.::.ior:, l!e ncted tOf-.t "I~ the archeology of fiL"D::ce ... the 

pyramid :"s re.no-Iy fdr fr~ the torrD." 

But legi.sla~ors prese:ltE:c mth no optiOi.1S, no room in ,.t~ich to 

res?c>nd, 2c."1d no E:xar.!ples of ho,,' the legislation in questicr:. v70ulc have 

prevented pE.S~ i2.1soh-encies i:1 the absence of a proven caUSE: and 

effect relati.CJnsllip -- v..rill in rr.any .:ases cecl:Uie to oct. 

On the other h<'-"'id, legisla:ors giVE:T! opt:ions ,,"'ill consider e2c:h, 

and h0re ;ere t~~ optior,s pr'opcs0d by ~he NCOIL Task For.:e on Ins1.:~er • Solvency. 

Certd.i~ ... ly the la:--,gu;Age cont.?ir.ed i:-: the rrodel could serve as a 

first ofitia!':. T1Gug;-L not £a\'0::2": by S:.:t:""ile insu::.-e.rs. it does o£:er 2. si3fe 

and vi,2ble C,);~-se for SL;,.tes vmere the nC::Ed to assurl2 .a.CCE-SS to capital 

contri~ut::'Gns frcm: p~rents or affili<'ites is nOl: c0!1Sidered iJ1'l?Ol-t.::.nr.. ()y 

root h.:~"\-e a "chill::-:g effect" 'Jl1 such con~ributior.s. 

P.!5 a se,::c71d optic", the T2s1, ForcE- \-.~ould F!:OpOSe 'use of the 

"greater" ra:I-:2r tha;-! the ''It:s~e::::-'' in the defiIli.;:ion. This \-70uld, \\:C 

ci.iv:..C2r1c1::; i" 2!.1 but the 

- 7 -
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• standa.rd in most yeC1"!.'s, 

respond to st8.te needs and the finrmc:L'il condi":"ion ;:,f (k,,~stic i:;1SU:--E!.·S 

In c(~::.cl\.lEicn, Hr. ChaL1T2rl 2no rr,er:-,bers of the COl\ci !:tee, the 

Nation.::.l Conference of l~ls\.:nmce Legisla'tors crges Y8U to cClnsid.,:.>:::- these 

c::anges ir, the context of the Entire 3CCrE;Gi~6.tior: process, h~e CO::l::.cr:d 

D8:Llf en2.cted by the stGtes should not star.c in 1:"1:'02 \V-J.y of S1...!cc-ess. 

Tn2.J.'1K. you . • 

• - 8 -
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SE\T BY:\ATlO:\-\L RE LEGAL 

STA'IEMENT 

BJ 
IJDlOthy T. McCaffrey 

F.xemtive Vice President, NatioN) Re Holdings Corp. 

Bdarc tho NAlC Special IssucsCEl O»mniUee 
Seatt~ WashiDgtoD - March 31, 1992 

98164717004;; 21 4 

Inoorporating the NAIC Model Holding QIIII,lUl1 Law standard ler c:xtraordinaIy 

dividends in the NAIC Minimnm Finandal R.egnlatioa Standards will materially impair 

the ability of insurers to raise money in capital maridL 

Because insurance holding companies are prohibited from pJcdginc the asseu of 

insure.Is to secure loan or bond repayment obligations. only the aYal1ability of dividend 

income from profitable operations of an imun:r will provide the baliJ for debt 

repayments. Reducing the ammun of dividends that trigger a prior notice requ:iremeut 

and mandated review by insurance departmems creates repayment oua:rta.inties. This 

can only produce additional barriers to aedit appIuva1 for imurcrs in tapitaJ markets 

that arc already wary of lending to Wand" services imtim1ioDs. Insurers compete for 

funds in capital markets agabm bauowers from. other iDdastrics with fewu regulatory 

restrictions aud unce.rta.inrles aboat debt repayment. At a time when U.s. capital 

markets arc severely restrlcted, any pIupusal by the NAlC to place more strlngcDt 

rcqoircmcms on cfMdc:Dd payments by iDsuten will adgenely impact tho dnmectic 

insuraDcc indJlStIy. 

PJopcrty-casnal 1J iDsurcn are ~nt on baob, ~ o.mmm:iallcDdm aocI 

investors to provide HquicHty in the face of catastrophic lasvs, to finana: smpbm powth 

to meet COJlSInnet' dcmaDd for insurance capaci1y, and to Olshim capital shartap in 

• periods of cydica1 unde.rwritiD& losses.. Creating uocertafnty about the avaiIabfHty of 
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dividends to repay debts or to pay ina:nne to sharc.h.olders will c:urta.il aa:css to capital 

markets for these needed serric:es. 

In the regulation of the insurance incbJsuy, it is importaDt that the NAIC ~ DOt 

only its responsibility to permit insurers to earn an adequate rate of rctDm to attrad 

inve5ted or baaowed capitaJ~ bat also to avoid pladng needless barriers that impede the 

payment of obligations to inYeston and crcditorL PanriDg an adequate Iato of rctnm is 

not sufficient if ac:cess to these profits is rcstri.ctcd. 

My company has rcccml7 completed an initial public of{erinc and negotiated a 

substantial loan agreement with a consmtium of hank We anticipate meetiD& our 

shareholder dividcDd and debt repayment obligations without trigeriDc the NAIC 

Model Holding CompaDy law definition -of an ~ divfdcDd If the Dew 

standard had been in effect wheu the trausactiom 'ftI'C ucgotiated, however, such • 

standard would have made our stock oIreriDg and loan negotJatfons more diffiOlh aDd 

problematic.. In faa, the SEC required rIrf company to disdme in Us prospectus for the 

stock offerlDg tbc indnsion of the NArC model pmvisi.ou an atraordi:nary dividends in 

a bill pending before the Delaware IelJsJatnre as a special risk fader about wbic:b 

potentj.l invcstoxs Ihmdd be notified.. 

I don't envy any a II I qlBD)' the prospect of raising apitaJ if the Model NAlC ltandard for 

e1UaOCdirwy d1vJdeDds becomes taw in thelr state ol domkile. Neither do I envy UIJ 

rcguIatar in a lUte with sw:h a pmvisi.ou bcawse. of ~ly, they will become deeply 

iDVolved In Joan ucgotfatfoas aDd other capitakafsfJIs \'CJItI1reS to assure fnvcstoa and 

acditors that their expcdations will not be UDdaly rcsttidcd in the paJmeDt of 

dividends. 
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C,'lioQO. lifinol!: 60697 
3128'-823 .. 5 • • 

• ~ Continental Bank 

• 

March 24, 1992 

Ms. Ellen Dollase 
Associate Counsel 
National Association of Insurance Commissioners 
120 W. 12th St., Suite 1100 
Kansas City, MO 64105-1925 

Dear Ms. Dollase: 

Thank you for the information on the Special Insurarice Issues (E) 
Committee's review of extraordinary dividend approv~l criteria, and for 
the invitation to testify at the public hearing nex~ week. Though we 
w;ll not be able to testify, we have prepared a brief summary of our 
concerns, which is attached. . 

Please keep us on your notification list for future meetings or other 
committee activities. Thank you. 

Sincerely, 

Nita 1. Savage 
Corporate Banking Officer 
Insurance Division 
(312) 828-4854 

NIS:cl1 
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I 

continental Bank N.A. 's Insurance Division supports the NAIe's 
efforts to standardize insurance requlat10n acZ::oss states to a 
greater extent, and agrees with its drive to more closely 
scrutinize and control dividends paid by companies which do not 
meet strict financial strenqth criteria. These are positiVe 
initiatives which will turther protect policyho1ders as well as 
simplify insurance companies' administrative re~irements. 

I 
However, we are concerned about the provision in Uhe Model Holding 
company Act regarding dt viclends exceedinq the lJesser of 10' of 
surplus or the prior year's gain trom operations ~~1te companies) 
or net investment income (property & casualty c anies). Such 
dividends would be termed "extraordinary d1videnc1s" and require 
prior regulatory approval. I 

It is not clear to us why the "lesser of" language will provide 
more protection to policyholders than the currently more common 
"greater of" standard. If the "greater of" stand~ is determined 
to not provide sufficient opportunity for requlatory review, we 
sugqest that a quantifiable risk related measure be considered 
instead ot the "lesser of" stanc1ard. 
. , 

OUr concern is that the extra level of requlatdry intervention 
created by requiring a large number of companies to seek 
preapproval of dividends will unduly alarm the financial markets 
and restrict insurance companies' access to capital. Though we 
believe that regulators will continue to act judiciously in 
allowinq a reasonable level ot dividends based on each insurance 
company's financial position, it is ditticult to predict what that 
level will be on a case by case basis. In addition, we question 
whether the financial markets, both debt and equjty, will accept 
having to rely on requlatory approvals to recoup investments. 

I 
Because ot the difficulty in setting amortization s~hedules and the 
heightened uncGrtainty of repayment caused by the change in the 
extraordinary dividend definition, debt offerings and borrowings by 
many insurance companies will be adversely affected. Possible 
limits on c1ividend payments will also restrict common stockholder 
dividends for a number ot insurers. The result is curtailed access 
to capital in both the debt and equity markets • 

\ 
>U£ It?lN31.h.LNO::l 2S:60 26, 92 ~ 
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The insurance industry must compete in the market for capital with 
other industries if it is to grow. The price tit that capital, 
whether it be debt or equity, is determined by both the likelihood 
of profits of the enterprise and the access to thOse profits. It 
access is perceived to be restricted, the cost bf capital will 
rise, requiring' hiqher returns on the underlying bbsiness. In the 
insurance industry, the higher returns can only I be achieved by 
qreater operating' leverage or qreater investment risk, both of 
which increase policyholder risk. As an alternative to increasing 
operating' leverage or investment risk, insurers may decide to 
borrow directly at the operating company level~, which again 
increases policyholder risk. We believe less restricted access to 
profits allows risk to be placed on shareholders I, Where it more 
properly belong'S. I 

We support the charqe given to the NAlC's Special insurance Issues 
Committee E to develop standard parameters and ~idelines as to 
when "extraordinary" dividend approval would automatically be 
qranted. Modifyinq the Model Act to specify the Capital adequacy 
ratios or operating income minimums which, if met, I would authorize 
a given level of allowable dividends would satisrYlthe NAiC's goal 
of better monitoring solvency and at the same tiJlle minimize the 
uncertainty as to payment streams which would hflnder insurers' 
access to capital. We hope that the Committee will be able to 
develop worka}:)le 9Uidelines which incorpora~ quantifiable 
standards such as risk related capital adequacy mea~ures, and otter 
any support we can provide to further that qoal • 

17/PP"d 
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The First Boston Corporation 

TESTIMONY TO THE NAIC 

Presented by 

• 

Douglas L. Brown, Director, The First Boston Corporation 

My name is Doug Brown. I am a Director in the Insurance Investment Banking Group 

at First Boston. During the last 5 years our group has been involved in over $9.9 

billion of Insurance Acquisitions and Divestitures. Debt issues of over $4.1 billion and 

equity issues of over $1.2 billion. Also I personally, and members of my group have 

been advisors to several State co~ssioners in some of the well publicized 

rehabilitations that occurred in 1991. Because of my background and that of my 

group I hope to present a balanced yet informative perspective on the proposed 

changes to the Model Insurance Company Holding Act. 

Specifically, 1 would like to address the capital markets perspective on the proposal. 

For purposes of this testimony I broadly define the capital markets as both Acquirors 

and Investors. First and foremost you and the capital markets have the same 

concero: solvency and insolvency. The markets of the 80's were driven by return Q!! 

capital the 90's driver is return of capital. You, the State Commissioners have the 

ability to detect and hopefully prevent insolvency, while the capital markets if 

treated fairly and consistently can be induced to help prevent insolvency If not 

treated consistantly the market can in many ways make the situation worse . 
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They can make it worse by being unresponsive to capital starved companies. failing 

to finance much needed industry consolidation or by providing funds on terms that 

i.ncrease the likelillood that the Parent of the insurer may fail after any business 

deterioration. Why should you care about the markets and their impact on the 

insurer's Parent? You the State Commissioners clearly have as your primary 

responsibility the policyholders. You certainly recognize, however, that events at 

the parent level which may seem largely irrelevant, can actually have a dramatic 

effect on the policyholders for the following reasons: 

1) Financial problems at a parent level can lead to adverse pUblicity. Adverse 

publicity regarding the Parent, which likely has the greatest name recognition, 

can cause a crisis of confidence in the insurer or worse a "run on the insurer". 

The insured often doesn't know the name of the company actually providing the 

insurance. but only knows the Parent. 

2} When faced with a difficult or unpredictable ability to seCUre a reasonable 

return on funds invested in an insurance subsidiary the stockholders or their 

proxys, the Board and Management. will be very careful and conservative above 

the amount of .. capital" they recorrunend contributing to an insurance 

subsidiary. This is contrary to what is needed by policyholders. 

3} \\'hen the environment is difficult or unpredictable, capital markets historically 

will either divert capital to other Investments or price capital to meet 

perceived risks. This is already happening in the insurance sector. Other 

financial institutions, including banks, are performing better than i.nsurance 

companies. 

• 

• 

• 
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Capital for insurance companies, like the products insurers finance •. is sold, not 

• bought. If the capital markets perceive the issue as too complicated or subject to 

too many contingencies other than business risk, the return may not be high enough 

to make it attractive to Investors. Let me catalogue present concerns: 

1) Margin risk in business 

2) Asset quality 

3) Litigation risk 

4} Adequacy of reserves 

5) Regulatory Wlcertainty 

A quick comparison of the levels at which Insurance Holding companies raise debt 

versus similarily rated companies in other industries, confirms the trend. By the 

way, the industry is pWlished twice, first in the rating wh.ich reflects dividends 

• uncertainty. and then again in the market. Let me show you: 

• 

AAA 
AA 
A 

BBB 

Spread to Treasury 

Insurance Companies versus Banks & Others 

Insurance 

+50-60 
+65-75 

+115-120 
+150-250 

10 Years 
Bank 

+45-50 
+60-65 
+95-105 

+125-135 

Industrials 

+40-45 
+50-55 
+75-85 

+100-140 

The Equity markets tell the same story: 

Life 
P&C 
Corporate 
Market 

6191g/J 

AVG Profit/Earning Multiple 
92 Earnings Estimates 

10.2x 
13.9x 
17.Bx 
25.0x 

Multiples reflect safety and 
growth. You can't grow unless 
you have access to low cost 
capital 
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The acquisition market has knovm this for years: 

The above priculg levels cause net cost to the policyholder to increase and to the 

extent the Parent company caIl't earn a return in excess of this increased cost, it is 

unable to raise capital on a basis competitive with others. The result may be that 

insurance companies will therefore operate at thinner capital margins than desired, 

or can't compete effectively with Banks. Anything that therefore makes tllis 

situation worse could have a profound effect. 

Enough theory, now to the Holding Company Act. How do we encourage capital 

markets to provide needed capital to the insurance industry. 

First we agree -v.":ith the NAIC's premise that the starting point has to be some 

lmified standard. It is however hopelessly complex for an investor trying to choose 

Olle of several investments many of which are not insurance related to predict with 

any certainty what the dividend stream may be. The "lessur uf" dividend standard 

asks the Investor to understand relationships which may change year to year and an 

accOllllting system (statutory) with wllich he or she is not nonnally familiar. 

Further, the "lesser of" standard punishes two types of companies: those that stack 

subsidiaries for tax efficiency and smaller companies. Let me give you two 

examples: 1) A publicly owned insurance company with several insurance 

subsidiaries, all of which are accounted for in the equity aCCOWlt. Each company is 

rated AAA. Because the earnings from the stacked subsidiaries are credited to the 

equity account, and not accounted for as operating gains, the net opera tUlg gain can 

be lackluster at a time when the compa.ny is extremely well capitalized. The net 

affect of a "lesser of standard" would be to limit a dividend based on this highly 

capitalized ulSurers "excess" surplus, instead of allowing 

6193q/4 

• 

• 
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• 

• • dividends based on subsidiaries earnings. VJhile each of you would certainly be 

reasonable, and I have no reason to doubt it, the markets reacts to the approval of an 

extraordinary dividend as yet another uncertainty. Similarly, a small company 

typically has high earnings in proportion to its capital. At a time when it needs to 

compete for capital, a "lesser of" standard, alone would appear punitive. 

It is often said that a change to a "lesser of" standard would inhibit leveraged 

acquisitions and keep the industry sowld. This is an inappropriate conclusion for at 

least 3 reasons: 1) It is attempting to solve a problem that doesn't seem to exist. 

Leveraged acquirers were never prevalent in the insurance industry. Leveraged 

insurance acquisitions hit a high of over one billion in the mid 80's to less than 

several hundred million of acquisitions by 1991. The industry needs eutrepreneur 

buyers in consolidation. 2) Leverage per se has caused very few insolvencies. 

Deteriorating assets and runaway expenses, in my opinion problems, are typically the 

causes. 3) Few sales of small or troubled companies would occur if Levered buyers 

weren't around. WIllie leveraged buyers are never the first choice, they are often 

the only choice. Many companies are too small or too troubled to appeal to large 

well capitalized insurers. Small insurers have their own problems and therefore are 

not logical buyers or Investors. Leveraged buyers fill tllls void. (all financing has to 

occur at the Parent level.) These buyers R.rf'! typically well versed in expense conh"ol 

and have expertise in asset management; the two primary weaknesses of failed or 

failing companies. In addition, leveraged buyers usually put up their own equity. 

Debt is used to fiJlance the acquisition only as an interim step. Ultimately such 

buyers intend to get a return on capital through a stock offering, repay debt return 

of dividends for future growth . 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 216 of 452

• • 
You will see confirmation of the trend in the next severa) months. The record of 

these buyers has generally been good. Therefore. Changing the Act to the lesser of 

standard makes it difficult for the leveraged acquisition and, in our view, clearly 

hurts smaller companies, or the policyholders of troubled companies. 

Given the problems outlined, how do we create a standard which both serves to 

prevent and de ted insolvency (the commissioner's perspective) while being 

consisteJlt and predictable enough to lllduce investors to help companies avoid 

insolvency. (The capital markets perspective). 

I would propose the following: 

If I could Wldo the change from greater to lesser of I would. I recognize however 

that that may be problematic. Absent that I would let the states stay wherever they 

want with respect to the lesser of/greater of debate and ask in addition 81> R unifying 

standard that each state agree to apply the new NAIC capital guidelines and only 

allow dividends net of the amOWlt needed for compliance. 

This has the following benefits. 

1) It keeps the dividend standards in place at the state level. Existing transactions 

won't be undone, which then alleviates fear that merely the change in statute 

may create lending covenant violations and cause Parent level defaults. 

Further, each state's standard preswnably reflects the reality of the insurers in 

its jurisdiction. 

, 

• 

• 
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2) 

3) 

• • It sends the capital markets a clear message that you, as regulators are not 

wldoing long-standing standards but rather imposing a governing standard which 

promotes solvency. It is dearly a strengthening, not a weakening. 

It doesn't require those states which have passed the solvency package to amend 

it. 

You and the capital markets have the same interests: predicability {return on 

capital} and solvency (return of capital.) I therefore urge you to consider this 

testimony in analyzing the impact of the Act . 

GI9&g/? 
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TO: 

FROM: 

DATE: 

SUBJECT: 

• • 
DEPARTMENT OF INSURANCE 

DIVISION OF POLICY, RESEARCH AND SPECIAL PROJECTS 
Legislative Unit 

MEMORANDUM 
Ross Sargent 

Mark Rakich 

February 12, 1992 

NAIC Accreditation bill; just a couple of comments 
concerning 2 issues which have come up 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

1. Norwood expressed concern about inclusion of the Producer 
Controlled PIC Insurer Model Act, alleging that it was not yet 
adopted. I think he is mistaken, but will continue to review the 
matter. Attached is a copy of the relevant page of the 
requirements, which indicates it is needed by June 1993. 
Obviously, unless enacted this year, we won't be able to get it in 
time for June 1993, and will have difficulty getting accredited in 
December. 

2. Concerning the Department's past history of handling prior 
approvals of requests to approve extraordinary dividends, I have 
attached our "record" since 1985. The volume is low, approval rate 
is high. Even with a tightening of the standard as now required 
(see attached minutes from NAIC October meeting) I wonder why this 
can be such a big deal? 
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Regulatory 
Practices and 
Procedures 

17. 

1. 

ii) 

panies to participate in the NAlC Insurance Regulatory 
Information System (IRIS). 

State law should contain a provision similar to the 
NAlC's Model Risk Retention Act for the regulation of 
risk retention grC'ups and purchasing groups. 

State st~tute should cont~i~ th~-~~~:~·~~~~~·~~for-l 
Business Transacted with Producer Controlled Proper- : 
ty jCasualty Insurer Act or a similar provision. This 
Model was amended in June 1991, and will not be 
required for accreditation until June 1993. 

--'-'-:--'~""!-"-~'---.-----'-.'.---:-::-'~'-;-~=--' ···--·-----;~~t 

Recent Additions to the Standards 

In December 1990, the NAlC added to the original list of 
Financial Regulation Standards three additional standards: 

1. Managing General Agents 

State law should contain the NAlC Managing General 
Agents Act or an Act substantially similar. 

2. Reinsurance Intermediaries 

State law should contain the NAlC Reinsurance Inter
mediaries Act or an Act substantially similar. 

3. Examinations 

State law should contain the NAlC Model Law on 
Examination or an Act substantially similar. 

States will have two years from the date of adoption by the 
NAlC to comply with these new standards (see "Evolving 
Standards: The Impact of Changes in the Financial Regulation 
Standards", page 11, for procedures for revising standards). 

Financial Analysis 

i) Department should have a sufficient staff of financial 
analysts with the capacity to effectively review the finan
cial statements as well as other information and data to 
discern potential and actual financial problems of do
mestic insurance companies. 

ii) Department should have an intra-department com
munication and reporting system that· assures that all 
relevant information and data received by the depart
ment which may assist in the financial analysis process 

Page 8 The NAIC Financial Regulation Standards and AccredItation ProgIiun 
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year !!ll2I2§. approved denied withdrawn pending 

1985 5 4 1 

1986 7 6 1 

1987 13 11 1 1 

1988 6 6 

1989 10 9 1 

1990 11 9 1 1 

1991 11 9 2 
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• • communication and the sharing of otherwise confidential information with o~her 
8~ate regulatory officials on a confidential basis Commiasioner Pomeroy asked 
Hr. schacht to chair a drafting subcommittee with D.C., Ga., Md., Hiss. and Va. 
participating to develop specific language for proposed inclusion in the 
Financial Re~lation Standards. 

Commissioner pomeroy requested Bruce schowengerdt (NAIC) to develop a proposal 
regarding the scope for the required interim annual reviews of accredited states 
and to develop is form for completion by the s"tates us.ing the self-evaluation 
guide as a baae. Commissioner pomeroy requested Ms. Siegel and Carol Ostapchuk 
(Fla.) to help h~ oversee this project. 

The committee considered which vereion of is model cited in the Financial 
Requlation Standards 1s required for accreditation in an instance where the 
model haa been &mended subsequent to the adoption of the standards and concluded 
that the version required for accreditation is that version which was in effect 
at the t~ the standards were adopted unless the ~endments are epacifically 
adopted by the committee. 

The original accreditation process procedures called for the committee to hear 
reports from review teams and award accreditation at national meetings only, 
however, the ccmmittee concluded that it ia important for this process to be 
timely and willI therefore, being hearing reports from review teams and awarding 
accreditation at the zone mee"tings as well. 

The committee again discussed the question of whether it was necessary for a 
state to have the same definition of an extraordinary dividend as per Section 
S(b) of the NAIC Hodel Insurance Bolding Company Syste~ Regulatory Act in order 
for the state to be in compliance with the 8tandard on holding company systems. 
ThiS issue was previously discussed at the committee' 8 meeting in Pittsburgh, 
Pa. on september lS, 1991 but no COnsensus was reached. After considerable 
discussion and upon motion duly made and seconded, the committee voted seven to 
one wi~h one abstention and one absent that the Model Act language is necessary 
for compliance with the standard with a two year transition period for states to 
get their code changed. 

Commiseioner Pomeroy noted that additional qualified accreditation review team 
candidates were needed, primarily candidates with a financial background. 

Having no further business, the (EX) Committee on Financial Regulation Standards 
and Accreditation adjourned at 5:00 p.m. 

dec91\~e\ex\finrea\dc.in 

~ ~V\S-'Z) -}-~t 

D ~ 
J~'~ 
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DAiE: 

S:J3!ZC'T: 

1~ 11077;~ 4 

TO o 
. PEP'A.R.1N1El'1'T OP: INSURANCE 

. -' t, 
D~VISION OF POLleY, mEARCH AND sncw.. PROJECTS 

. Le.i~:!ltvc Unit 

12094732389 .P. -1::1 • e3 

Parties in~ere!ited in Califcrnia' $ effo=ts to obtain NAIC 
sol veney ragula t,i,o:--" accredi tat-ion 

Marx Rakicn 

Decer.bex 10, 1991 

?!:'cpcse= ~egislat:io!1 ai:ned at re.rr.edying idan~iiied 
s:a~~:~- ~e~~=iencie9 

;"5 many ~. "'~ ;:~y know, several pieces of legislation were 
~nac~ed in 19~~ :~ ~~d=e$s de:i~ienc~es in California statutory law 
:::,~lar;i::.g to t::'e rr.inL'1\u..-n ~A!.C seancards for solvenc-j" ::oegulatior.:. A 
n~~be~ of ins~rar associatic~sl notably ACLIC which spo~Eored SE 
6S 3, partic;'.'paced. in the process which resulteO in em~ctme:l: ef 
saveral lr~j or pieces of ::'$gislation ~~tterr .. E:d after NA.IC Moo.el 
':',a!.l~. 'P"""'el-;",::,l-,s a S~("!TI''=~can· -~,",1''''''~ 0'; "0"""'" ... '"" ..... ~i .... - ; ... ..,. 'lrle." _ 'ff_ _~r...J •• ...... ""_c:_, .... ~ .... -__ "'" C:"~."""""."'~'-" • W _I'. .r-~~~_:,,,,~ _"-' _ _ ~;;;~_ 

As pa~~ of the procedu~e fer obtaining accredicatiQ~ fro~'t~~ 
~~AIC, r:::r..e .;cc=ec.icat;: ion Review Team provides the opportu::;' ~y for 
scates ':0 have on-site ad.vance evaluacions. Th.is fa!.l J key NArc 
staff reviet ... ed the Cal:'forl"lia Oepa.r~ment 's',.·::::;.:. ';e!'l submissions, e.I"~d 
conc~ctee a. two clay on-site evaluatio~ of -:' ... :::' :.:'egulato:y prcgra~. 
?a!:'t of t.har:. review involved detailed eV~':' '.:.e.C.l.0:15 ahd cisc'.!ssions 
of o~= seat~tory compliance with required laws. ~nat pro~ess ~~s 
a:: e::eccive gi' .... e ar.d take discussion ·,.,thich allowed for pe~suasive 
arg~en: that cer~ain a~parent ciefiGiencies are adequately covered 
~~ o~her statutes or by consister.t and ~,challenged a~~~nlstrativ~ 
practice. I;} fac~, our discussior.s h£ve ::-:esulted :"n tentative 
aG'ree.'t.ent by NA!C scaff tha~ cl nu...,...ber of issi.4e.~ which I::.hey have 
gerceived as deficiencies in Califorr.ia law are, in fact} 
ade~~~tely add~es~ed. ~owever. the discussions p~ve also 
ic.enci~ied .0 :'l.\: ... wer of iS$t;.e:3 which Califo~':nia l~·,o{ si:mply l~cJo;Sj 
and So~ ·lIhich. we he.ve no alternative to seeking enact:nent of 
st:a.tu~o:y char-ges. Without er..z:.ctment 0: each of these items, 
~cc:!:"editation ~ ~he mrc is simply not goinq co happen. 

At t:his point •. I em not going to discuss t.he imr;ortar..ce of 
acc:-editation, c::::- the ir:.dependent oeneii:.s anc. pcliC",{ value of the 
:.eeo.ec stat'.!t:o~.I chan.ges. I will be worki:-.; or:., a:;.a .... ·ould!)e haP9Y 
t:o have ar:y assist!.:1ce p'oJrs;;ling, a:,. eci'.l.cac;;'onal and polit:'cal 

I 
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A=c=ecica~~o~ '~equirement2 
!'age two 

TO o 
1-:) 11077; j:j 5 

12094732369 ,P·~:J.04 

lobbying campaign desi~ned to ori~nt members of t~e legislature to 
':.~e goal ')£ enacting a bill cont2'1ining ... ll of the NArC :r:equired 
statuco:ry c::hanges. rrhe following lise identifies each of the items 
which our discussions with the NA.!C ha.ve det.ermined 1:.0 be lacking 
in California law. ! 'will be putting together language to addre~s 
each 0= thasa issues as quickly as ! can; and will forward that 
document to you as soon as it is available. 

1. Ex~rr~nation euthorit~~ . Althoughic has not been the 
imp::~9sion of this Oepartmentth~t; our examination authority is' 
inadequate, it. is now apPQrent. that. much, of .our .... "authority· is 
implied, rather thanexp::e$s . .' This is of subst:antial concern' to 
~he NA!C.. Therefore, enactment of the NA~C Model Law on 

·t:,XaminaClons is necessary. 

2. F.olding company Act. Several cpanges are necessa~: 
a~ni$~rative r~~ad~es (Section 10 of the Model Act), re5ciss~on 
au~hority (Sect-ion 12 of the l-iodel Ace) I and prior ap~roval Of 
extraordinary divie~nds need attention. The dividend provision 
requi:;es a"9prova.l only if the dividend exceeds the greater of 
either of two standards -- this must be amended to require prior 
approval if the dividend e~caeds the lesser of the t~o. There is 
also a need to delet$ a reference to winvestrnent ft inco~ in the 
dividend provision -- it should merely refer eo ·income.~ 

,- -.". ,." 

3. producer·ControlleQ Insurer Act. This NAIC M¢~el has been 
amenc.ed (July 1991) since our previous review, and it now appears 
that we no longer have other laws providing sUbstantially the same 
raqui~ement6., . 

~. Single risk limitation. California has no ~roperty/casualty 
single risk limitation. ~~d we need a broad limitation applic~le 
to all lines sir.l.;i.l~r t.o Section 3080. i 

5. .tePA Audit. Although enacted in 1990, our C~AaUd.it: law is out 
of ~a~e alre~d¥. rn conjunction with this change, we may aloo neeo 

·to ~~re expresSly require use of NArC ar~ual statement bl4nka; .as 
well as NAIC Accou....,.ting Practices a..."ld ?rocedures. ~(Theee are von 
the order of codifying longstanding admin~strative p~aotioe: 
however, the NAIC staff has indic~ted that this is one of the areas 
that practice is inadequate withvut express s~atutory ~uthority.) 

lo 

6. Minor change~ t:.o the l\isk Retention Act to confcnn to the 
Model~Law. (We a~e continuing to eV41uate this is£ue to determine 
precise~y where our law is deemed lacking.) 

t .. Examination authority relating to producers. Our law on this 
issue is va~ue; it is implied by requ1rem@n~s fer recordkeeping l 

c~d we have a re~lation. NAIC wan~s eX~~n~tion autho~~~y to ~~ 
beyond question $0 that there can be no arg~~enC of the regul~to~'s 
=igh~ to ex~ine licensees. / 
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out of tht insurer's ~elationship with,sueh person un
less and until the commissioner disallows s\lch a dis
~1~ilTler. The commissioner shall disallow such a 
dist;lairn¢l' only after furnbhing all pani~ in incerest 
wilh notice and opportunity to be beard and aftt:r 
making apecific nndin&s of fRQ'\ to support such dis
al1owa~. 

U) The failure to file a registration $tatement or 
any ~men<1ment thereto required by this section with. 
in the dme speeini:d for such filing slI.1I be a "iola
lion of this Itlicic. 

(1969 ch. 12705, 1971 en. 1098. 1974 ch. 94l. 
1981 eh. 1131 o~r. July 1. 1982, 1985 ch. 770) 

§ 1215.S. Standards tor Mjltfriai Transactions; 
Dttennin.ation of IJlS\lrer's Surplus in Relation 
to Liabilities; Payment 'of Extraordinary 
Oividend or Distrlbutwn 

(a) Material transactionS' by registered insurers 
with their affiliates shall be su.bjca to cich of the 
followin; standaIds: 

(1) Th¢ terms shall ~ f~lr :md rcuonable; 
(2) The books, accountS, and records of c:acb par

ty shall b<f:o maintained as \0 clearly and 6CCurately 
disclo~ :h~ precise nature and details of the tnns
actions~ 

(3) The insurcr's SlIrpl\ls as regards policyhQldezs 
following any dividcmb or distributions 10 $hil:t;
holder affiliates shall ~ ~a:;oncblo in relation to tho 
ill$urt.:t·$ outstanding liabilitie" ~nd adequate to its 
financial needs. 

(b) For purposes of this article. in detetmil'ling 
whcth<:r an insurer's surplus as regaros policyholders 
is tctionable in relation 10 the insuru's outstanchng 
liabilities and adeqU4le 10 lIS tinanc;ial n.:~~. the: fol
lowing {aGIOrS, atnOl1$ IXhen. sball be eOl!$idQ~; 

(1) Th¢ cia of the iMU~ a$ measured by it~ 
assets, capinl ~ sufl)lus, teSe."'VCS, prtmium writ
ings. insurance in force, and other appropriate cri
teria: 

(2J The wcnt to which the insurer's business is 
c!ivel'$i(icd ~g the sevtrallincs of inswance; 

(3) TIlt; number and'size of ow i~ in eaeh 
lin~ of bw,in<:&s: 

(4) The extent of the gl!oZ13phic:al dispersion of 
the insurer's insurec! mles; 

($) The n.alure ana extent of the insure,'s reinsur· 
ance program; 

(6) Tho quality. diversification. and liquidity of 
" the Insurer's inves~nt portfolio; 

t, . 
(7) The recent past tlnd projected future tt¢nd in 

the si~ of the insUrer's surpll.lS as regards. policy
holders: 

(8) The surplus as regards policyholden main
tained by odJ<;;(. I:omparable in$u~r$; 

(9) The adeq~cy of tho insurer's I'IlS4t'\1e$: 
(10) The qualicy :znd liquidity of inve.sJlmt.nr$ in 

sub$icliaties made pursuant to Section 121S,I; The 
commissioner mlly ~I any such inll¢sun~nt as a 
disallow¢(\ usce (or purposes of determining the ad
equacy of surplus as regllrd$ policyho!ders wh,mever 
in his judgment such invCltmcnt so Warrants, 

( .. ) No insurer subject 10 r~sistration under Se<;
tion 1215.4 shall p.y any 4:xt~rdinalj' dividell9 or 
m3ke any ocher exuaordir.ary distribution to its 
slCx:k.boldefs until Xl d.lys after the commissioner 
Ius received notice of the Citdaration thereof and has 
not within such period disal'proved such payment. or 
the C:Ommi~ioner shalll'lav~ apptOved such payment 
withIn such 3o-dOly' period. 

For PIIrpo~s of this ~ .. tion. an extnlOrciinary div· 
idend or distributiol'l i$ any dillidelld Or disuibution 
whieh. 10jether with other Qivldend$ or distributions 
maclo within the preceding 12 months. Cltca:d.s the 
&reater of (I) 10 percent of such insurer's company's 
surplus as regards pOlicyholders u of the 31st day 
of DecemlX:r ncxt preceding. or (2) t~ net gaJn from 
operations of $l,Ich insUl'Cf company. if ~1Ic:h insurer 
i; .:I life insurer or the net investment income, if slIen 
i/Uuru is not a life: insurer. for the 12-month period 

. en4ing the 3151 day of O¢c¢:TIber IlQ.t preceding;' 
provided, that the payrn<!:lt of any dividend by a ritle; 
insurer which is not Pfohibitcd from making such 
pay meat by the prov isions of Section /23 T3 shalll'lOt 
Ix: d.;Qmca an el(traordinary dividen4 or distribution. 

Notwithslandi"5 any other provision of law, an 
insurer may declare an CXtr:lOtdinary divi~end or dis
tribution which is conditional lI!)On the commission
er's approval thereof. and such a decla~iQn s/Ull 
confer no rights upon sto<:kholders until the comm:s. 
sioner hu approved the payment of such dividend or 
distribution or until th~ commissioner ha5 not dis
approved =h payment within t~ 3O-<!;iY period re
felTed in this subdi'lision, 

(1969 ch. 1275. 1971 ch. 163) 

§ lllS.6, Ccmmissione1"'s Power to Examine 
(a) Suoj«t 10 me limitation cOll~it:¢<1 in Ihis sec

tion. Md in addition to the powe~ which Ule com
mis3ioner has ulId<;r Article 4 (commetlcillg WiLh 

TOTi=l.. P, 05 

1 "!.,,>:r. 

i,~: ~ :)t~: •• ·.··1 .. 

:' ~ 'n:.;: 
j;',:;:'7lllf 

1 • IN.I .. 

i. ~i :Ji~ 
1':1 ";~~ 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 226 of 452

" 

TO: 

FROM: 

DATE: 

SUBIECT; 

o 
DEPARU,·lENT OF INSURANCE 

ONISION OF POLICY. ~.ESEARCH AND SPECIAL PROJECTS 
L.uli'i.lc\iv~ Un;l 

Ross Sargent 

Mark Rakich 

May 28, 1992 

SB l666, as amended April 21 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+~+~+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

I wanted to point out an issue based on the amendment to the 
dividend provision, propose some technical amendments, and suggest 
the possibility that we take a little different approach to the new 
examination article. 

By striking out the language concerning "lesser of," the bill 
now deletes even the existing law standard leaving the appearance 
that there is no prior approval requirement for any dividends. I 
realize the intent is to reinsert some language at some point in 
the future, but I wanted to mention the way the bill reads now. 

As you know, we have identified the NAIC law on Examinations 
as one of the deficiencies of the Insurance Coae. This is largely 
a deficiency in express authority, rather than a practical 
limitation in current law concerning what the Department has been 
able to do in practice. We decided to recommend that the whole of 
the Model Law on Examinations be added to the Code in an Article 
entitled "Additional Examination Authority. II The thinking was that 
this approach would clearly provide the NAIC with the evidence of 
express authority which they demand. The industry has reviewed and 
~greed with this ~£proach. '~-----------~---------------

Notwithstanding all of this, several of our examiners and 
lawyers do not like this approach, because they think that there 
will be confusion between the exis~ing statutes and the provisions 
of the Model Law which are either duplicative, weaker, or not fully 
consistent. They prefer that the existing article on examinations 

v-(Article 4, commencing wi th sect ion 730) be amended to incorporate 
the items which NArC has indica~ea-as-deficiencies in the Code. 

~1
our exa.mination staff has also heard suggestions from the industry 
that it makes more sense to incorporate the new provisions into the 
existing article. A draft of this effort is attached. 

.... .:1;'. 

8/1'c 

"]: ** ~ 6':'011 
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The attached amendments do the following: 

- deletes superfluous language, such as restatements of the 
commissioner's authority to take action to compel cooperation 
with the examination, and the cumbersome process which follows 
from an order for further examination or investigation (which 
is not required by current law -- which the bill does not 
override) • 

- reorganizes like subjects from various parts of the Model, 
and incorporates them into the current examination article, 

~? either as amendments t~ .. e~isting sections, or as new Sections 

t 1/ / f section 900.2 should be amended, as follows: page 12, line 5, 
V fter "report" add: prepared and 

This is an important, but technical, clarification. 

Section 923 should be amended, as follows: page 12, line 35, 
strike "to" and insert: from 

I 

This section of the bill does two things. First, instead of 
current law which appears to contemplate a unique California annual 
statement form, the bill will basically defer to the standardized 
NAIC forms. All insurers use these forms, and in practice, these 
are the forms which California requires under current law. 
However, the new Section does authorize the Commissioner to make 
changes to the standard forms .. /hich are needed tor California 
filings. Under current law, we can (and as a matter of practice, 

I 
occaisonally do) require certain variations for California specific 
issues. It is these variations which the 001 needs to notify the 
insurers about, not some changes to the standardized NAIC form 
which every insurer uses in every state. The change in wording 
suggested above clarifies this issue. It will obviate the need to 

., make unnecessary notices to all insurers about issues which they 
are already well aware of . 

.0

0 
S'everal amend:nents need to be made to Section 928. First, we 

'u.- Y) need to strike the \",ords "adrni tted to wr i te one or more classes of 
11 insurance specified in subdivision (b) II on page 13, lines 4-5. 

This language becomes confusing in light of SUbdivision (b), which 
"specifies" only those lines which are not subject to the 
limitation. 

Second, lI~uthorized reinsurance" (page 13, line 8) needs to be 
defined, because the phrase itself does not have a specific 
statutory meaning, even though it is commonly understood. We 
suggest the following: page 13, strike out line 8 and insert: 
amount reinsured by reinsurance authorized for annual statement 
credit under this code exceeds 10 ~ ? 

8/Z'd dS~~d roa W~9S:L0 26, ~0 Nnr 
~6-T -9 : ~t0~ ~~~~~313L XO~3x:Ag 

-~- .. " 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 228 of 452

-< . 

____ 0 " .. ...-

May 28, 1992 
page three 

~\ 

Third, subdivision (b) can be read to say that a multi-line 
'insurer which includes surety is not .subject to the sin91e risk 
limitation, even for its non-surety lines. (The other lines are 
either mono-line insurers, or effectively mono-line for purposes of 
this limitation, and therefore surety is the only line affected by 
the problem.) This can be remedied as follows: page 13, lines 11-
12, strike out "insurers admitted to tLansact" 

[
Fourth, we can probably repeal section 3080, since it will be 

effectively superceded by the new section 928. 

I will circulate these" proposed amendments to interested 
parties. 

A draft of the various amendments in Legislative Counsel form 
is attached. 

I 
! 

2/~ "d 
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Amendment No. 1 

Page 3, line 1, after SECTION 1. insert: 

section 729 is added to the Article 4 9f Chapter 1 of Part 2 of 
Division 1 of the Insurance Code to read: 

729. As used in this article, the' following terms have the 
following meanings: 

(a) "Company" means any person engaging in, or proposing or 
attempting to engage in, any transaction or kind of insurance or 
surety business and any person or group of persons who may 
otherwise be subject to the administrative, regulatory, or taxing 
authority of the commissioner. 

(b) "Examiner" means any" individual or firm ·authorized by the 
commissioner to conduct an exanination under this article. 

(c) 
bUsiness 
thereof. 

"Person" 
trust, 

means any 
partnership 

person, association, 
or corporation, or 

organization, 
any affiliate 

SEC.l.l. section 730 of ~he Insurance Code is amended to read: 

730. lal The commissioner, whenever he deems necessary or 
whenever he is requested by verified petition, signed by 25 persons 
interested as shareholders I pol icyholders, or creditors of any 
admitted insurer showing that the insurer is insolvent under this 
code, or upon information that any insurer has violated any 
provision of Article 7 of this chapter, shall examine the business 
and affairs of the insurer. He shall so examine every domestic 
insurer before issuing a certificate of authority other than a 
renewal. 

(b) The commissioner may conduct an examination under this 
article of any company as often as the commissioner in his or her 
discretion deems appropriate but shall, at a minimum, conduct an 
examination of every insurer ad:mi tted in this state not less 
frequently: than once every f i VB years. In scheduling·- and 
determining the nature, scope, and frequency of the.e.x-amlnationsr 
the commissioner shall consider the results of financial statement 
analy~es and ratios, changes in management or ownership, actuari~l 
opinions, reports of independent certified public accountants, and 
other criteria as set forth in the Examiner's Handbook adopted by 
the National Associatio[1_Q.f_LQ.~.Y..r.~ncB Commiss ionerswhich are in 
effect when the conmissioner exercises discretion under this 
section. 

(e) For purposes of completing an examination of any compan~ 
under this article, the commissioner may examine or investigate any 
person, or the business of any person, insofar as the examination 
or investigation is, in the discretion of the commissioner. 
necessary or material to the examination of the company. 

dS~~d Ioa W~LS:L0 26, 10 Nnr 
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(d) A person identified in subdivision (a) shall be entitled to 
an award of attorney I s fees and costs if he or she is the 
prevailing party in a civil cause of actiQn for libel, slander, or 
any other relevant tort arising out of activities engaged in while 
carrying out the provisions of this article and the party bringing 
the action was not substantially justified in doing so. For 
purposes of this section, a proceeding~is substantially justified 
if it had a reasonable basis in law or fact at the time that it was 
initiated. 

Amendment No. 2 

Page 3, line 1, after SEC'l'ION 1." strike out the rest of the line, 
strike out lines 2 through 14 inclusive, strike out pages 4 through 
10 inclusive, and on page 11, strike out lines 1 through 39 
inclusive. 

Amendbent No. J 

page 12, line 5, after "report" add: prepared and 

Amendment No. 3.5 

page 12, line 29, after "commissioners" add: 
the practices and procedures contained in 
conflict with any other Section of this code 

Amendment No. 4 

, to the extent that 
the Manual do not 

'1,,/ page 12, line 34, strike "to" and insert: from 

Amendment No. 4.5 

page 13, line 4, after "Anll add: admitted 

Amendment No. 5 

page 13, lines 4-5, strike out the words lIadmitted to write one or 
more classes of insurance specified in SUbdivision (b)" 

, Amendment No. 6 
l 

page 13, strike out 1 ine 8 and insert: amount reinsured by 
reinsurance authorized for annual statement credit under this code 
exceeds 10 

Amendment No. 7 

page 13, lines 11-12, strike out II insurers admitted to transact" 

Amendment No. 8 

page 24, after line 21, add: SEC. 8.5. Section 3080 of the 
Insurance Code is repealed 

dS~~d Ioa W~9T:80 26, T0 Nnr 
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SEC 1.2. section 733 of th~-Irisurance Code is amended to read: . 

733. In making such examination the commissioner: 

(a) Shall have free access to all the books and papers 
4ns\2l!:"er company. 

(b) Shall thoroughly inspect and examine all its affairs. 

(c) Shall ascertain its condition and ability to fulfill i 
obligations. 

(d) Shall ascertain if it has complied with all 
applicable to its insurance transactions. 

(e) May appraise or cause to be appraised by compete~t';:~":i::;: 
appra1sers appointed by him all property in which the insurer had~~ 
or claims an interest, or which is security, in any form, for the . 
pay:nent of any debt or obligation to the insurer. All such 
appraisals of real property shall be in writing. 

(f) Shall, in conducting the examination, observe those" 
guidelines and procedures set forth in the Examiner I s Handbook
adopted by the National Association of Insurance commissioners.-i~,·"y,:,:;,f.~ 
The commissioner may also employ other guidelines or procedures . 
which/the commissioner may deel7i appropriate. 

: ....... 

(9) May retain attorneys, appraisers, independent actuariesr_~" ,~. 
indenendent certified public account;.?ill.ts, or other professionals'·;;.;~;~:\L;<-·J 
and specialist.s as e.)S:sm.j.ners, ,or, any of the employees of the_~;i:;f;;~:_; 
department ass19ned by the COl'.1ml§.~,J._9..IJ§J:: to carry out the purposes~-;.{\"c ';, .. ;"~ 
of this· article r the cost of which shall be bornLby the company,~'tIt.~~X0_( 
that is the subject of the examinat.ion. ,,:.:,:,-.,.,." 

::1~~~;~~i~',:;1\.~ 
: -: .... ::- .~::./ .~" .. " .. 
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SEC. 1.3. section 734 of the Insurance Code is amended to 

If he or she finds the bo matter gertinent to the examination. 
to be carelessly or improperly kept 
employ sworn experts to re\",r i te I post I 
insurer's expense. 

or posted, he or she sha ',~@, ~J,~~~~l 
and balance the books at thi' ~' 

SEC. 1.4. Section 734.1 is added to the Insurance Code to 

734.1. (a) No later than 60 days following completion of 
examination, the examiner in charge shall file with the depar 
a verified written report of the examination under oath. Up 
receipt of the verified report, the department shall transmit 
report to the company examined, together with a notice that 
company has 30 days to make a written submission or rebuttal wi 
respect to any matters contained in the examination report. 

,;t",r:.,;::.;:;5'!o.-:. 

. ".,; 

(b ) Within 30 days of the end of the per iod al10vled for thef_:~. . 
receipt of written submissions or rebutta 1s I the commissioner shal,~ ;:;, " 
fully consider and revievl the report, together with any wr i tteri:(" . 
submissions or rebuttals and any relevant portions of th~,., .. 
examiner's workpapers,' and shall either- adopt the report as filed:~>' : 
or with modifications or cor-rections, or reject the report with,;;::",,~~.f','.'~·~'..;: 
directions to the examiners to reopen the examination for purpose's·~;r·-:~!-!:~:;:f~~ 
of obtaining additional data, documentation, or information, and'.:',:' .. ,:",! 
refil~ng pursuant to sUbdivision (a) .zf,;:. " " 

"., . ~~... ' . . " ...... ,",. ...,. ~ 

(" - .:r.; -. i.::", :.':; .. ~. . 
(c) Nothing contained in this article shall be construed t((~';'}?>'"::,,,;:; 

limit the commissioner I s author- i ty to terminate or suspend any::, '" 
examination in order to pursue other legal or regulatory acti " 
pursuant to the insurance laws of this state. 
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SEC. 1.5. section 735.5 is added to the Insurance Code to 

735.5. (a) Nothing contained in -this article shall 
construed to limit the commissioner I s authority to use and, 
appropriate, to make public, any final or preliminary examinat 
report, any examiner or company workpapers or other documents, 
any other information discovered or developed during the course 
any examination in the furtherance of any legal or 
action which the commissioner may, in his or her discretion, 
appropriate. 

(b) Nothing contained in this code shall 
construed as prohibiting the commissioner from disclosing 
content of an examination report, preliminary examination report 
results, or any matter relating thereto, to the 
department of this or any othcar state or country, or to i 
enforcement officials of this or. any other state or agency of 
federal government at any time, or to the National Association 
Insurance commissioners, provided the recipient of the report 
matters relating thereto agrees in writing to hold it confident~a.·~~J'f:~:~~" 
and in a manner consistent \-lith this article, unless the pr 
written consent of the company to t.Jhich it pertains has be 
obtained. 

(c) All working papers, recorded information, documents, 
copies thereof produced by, Obtained by, or disclosed to 
commissioner or any other person in the course of an examinat 
made pursuant to this article shall be given confidential trea 
and are not subject to subpoena and shall not be made public by 
commissioner or any other person, except to the extent provided 
SUbdivision (b). 

S~c. 1.6. Section 737 is added to the Insurance Code to read: 

737. (a) No cause of action shall arise nor shall any,~::;,.;; 
liabili ty be imposed against the commissioner, the commissioner I s·'3)';~:'~:':'':''-'; 
authorized representa.ti ves ( or any exa::1iner appointed by the' ,~:-: .;,/;<: 
corrunissioner for any statements ;;lade or conduct performed in goo'd',.-<: .. ._ 
faith while carrying out the prOVisions of this article. :>~~:;~;;.,'>};~i 

. ~~.#J!::~~,'~.!··~·;~·h~i 

(b) No cause of action shall arise, nor shall any liability b~::r - <;~):tl 
impos~d against any per~on for the act of communicating o:r:> ~.: .-~ 
delivering' inform.ation or dat.a to the commissioner or thE!'?:' 
corr.missioner's, au t.ho:r i zed representative or eX3.miner pursuant to an:; i--' 
examination made under this article, if the act of communication 
delivery was performed in good faith and without fraudulent in .... <:::li~t.i:2i:;1~ 
or the intent to deceive, 

• (c) This section shall not abrogate or modify in any way 
common. law or statutory pri vi lege or immun i ty previously enjoyed 
any person identified in subdivision (a), 

8/2.'d dS'8dd IOr} Wtl00: SCI ,::6 . 1: 0 
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refusal of any company, by its officers, directors, employees or agents, to submit to examjnation or 
to comply with any reasonable written request at the examjners shall be ground3 for suspension or 
refusal 04 or nonrenewal of any license or authority held by the company to engage in an insurance 
or other business subject to the Com.tllissioner's jurisdiction. .~ such proceediilgs for suspension, 
revocation or refusal of any license or authori~ shall be conducted pursuant to Section (insert 
reference to cease and desist statute or other law having a posOOrder hearing meehallisml 

C. The Commissioner or any ofhis examiners shall have the power to issue subpoenas, to administer 
oaths and to e.umine under oath any person as to any matter pertinent to the examination. Upon 
the failure or refusal of any person to obey a subpoena, the Commissioner may petition a court of. 
competent jurisdiction, and upon proper showing, the Court may enter an order cotnpelling the 
witness to appear and testify or produce documentary evidence. Failure to obey the court order 
shall be punishable as contempt of Court. [or "Such subpoenas may be enforced pursuant to the 
provisions of Section . ~f~is Code:'] 

D. When making an examination under this Act, the Commissioner may retain attorneys, 
appraisers, in~ependent actuaries, independent certified public accountants or other profe58ionals 
aIld specialists as examiners, the cost of which shall be borne by the company which is the subject 
of the examination. 

E. Nothing contained in this Act shall be construed to limit the Commissioner'5 authority to termi
nate or suspend any exanrination in order to pu-"SUe other legal or regulatory action pursuant to 
the insurance laws of this State. Findings of fact and conclusions made pursuant to any examina
tion shall be prima facie evidence in any legal or regulatory action. 

'. 

F. Nothing contained ip this Act shall be construed to limit the Commissioner's authority to use and, 
if appropriate, to make pUblic any final or preliminary examination report. any examiner or 
company workpapers or other documents. or any other information disco\-ered or developed during 
the course of any examination in the furtherance of any legal or regulatory action which the 
CoIIllllissioner may, in his or her sole discretion. deem appropriate. 

Section 5. Examination Reports 

! 

A. General Description 

... B . 

.<\11 examination reports,shall be comprised of only facts appearing upon the books. records. or 
other documents of the company, its agents or other persons examined, or as ascertained from the 
testimony of its officers or agents or other persons e.'{amined concerning its affairs. and such 
~onclusio~ and recommendations as the examiners flnd reasonably warranted from the facts. 

Filing of Examination Report 

.. No later than sixt-; (60) days following completion of the exa:nination, the e."<aminer in charge shall 
file with the Department a veri11ed written report of examination under oath. t:pon receipt of the . 
verified report. the Department shall transmit the report to the company examined, together with 
a noticre which shall afford the company examined a reasonable opportunity of not more than 
.t1iirty (30) days to make a written submission or rebuttal with respect to any matters contained in 
the examination report. 

C. Adoption of Report on Exa.rr.Jnation 

"Within thirty (30) days of the end of the period allowed for the receipt of written submissions or 
rebuttals, the Commissioner shall fully consider and review the report, U)gether v.ith any written 
submissions or rebuttals and any relevant portions of the e.xa.miner's workpapers and enter an 
order: 
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As you know, the purpose of the most recent amendments to SB 
1666 was to meld in a more rational manner the requirements for 
accredi tation found in the NAIC Model Law on Examinations with 
california's existing statutory soheme .. The bill had originally 
layered the NAIC Model on top of, and in addition to, existing law. 
Nothing in the new amendments is anything which was not in the bill 
as introduced, and nothing constitutes a deviation from the NAIC 
Model (other than in minor form or grammatical changes.) 

I did make every effort to reorganize the various provisions, 
since the NAIC Model is difficult-to use because it often places 
related issues in different sections of its Model Laws. I believe 
that this reorganization is the reason why some have claimed that 
there is a provision which deviates from the Model. 

In fact, proposed section 735.5, subdivision (a), is virtually 
identical to the Model Law, Section 4, subsection F. (See attached 
copy.) The cn:i..y :::-e.,c:.~ ,j.i.£fe::'-·::'!".ce is that I c.el2.tad "sele" ir-. 
describing the::c;~.::_':';:·s.:'oner I S :-:J.2.sc.:-etion to release information -
I find ttat thc;'::s:--:-~ ~~. :lnneceSst:..:'y and arc::ne • 

.I 
Since ~:~e. L~4 5~::~on i: ~utsect~on Fi obviousij relates ~o 

confidential::'j' i:. ~3.,-::,.;: sen;e:::.::: ;ne to 'Jrganize it with the o-t:her 
prov: 3ions on t::.e .3c.::': ~ -?c+:. .. - so:-:-t of the "us:er-friendlyll theory of 
statutory drafting. 

As I read t~e impo~~ of proposed saction 735.5, it provides 
that the CC-:;!.:is3>:n:;:'.:' ma:- -:c1ake public ir~formation in the course of 
Tornal leg;:zl proceed::":igs :s'.lcjivision (a) J i provide the informat:ion 
to the NArC, to othe::- commission.ars, an.i to law enforcement, so 
lc·ng as the recipient agrees to confidentiality in writing 
[subdivision (b)); and otherwise must keep the information 
confidential [subdivision (c)]. As I have mentioned orally, page 
9, line 14 could read "f·rovided in subdivisions (a) and (b). If I 
believe the bill accurately reflects the system proposed by the 
ModeL\. I remain available for further discussion. . 
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D. "Examiner' means any individual or firm having been .Authorized by the Commissioner to 
conduct an e.umination under this Act. 

E. "Insurer" means [refer to appropriate definition in SU¢e insurance codeJ. 
t 

F. "Pel'SOn" means any individual, aggregation of individuals, trust, association, partnership or 
corporation, or any affiliate thereof. 

Section 3. Authority, Scope and Scheduling of Examinations 

A The Commissioner or any of his examiners may conduct an e.'t8.mination under this Act of any 
company ~ often as the Commissioner in his or her sole discretion deems appropriate but shall at a 
minimum. conduct an examination of every insurer licensed in this State not less freque~y than 
once every five (5) years. In sched~~ a.I!d determining the natUre, scope and frequency of the 
examinations, the Commissioner shall consider such matters as the results offin.ancial5tatement 
analyses and ratios. changes in management or ownership, actua.ria1 opinions. reports ofindepen· 
dent Certified. Public Accountants and other criteria as set forth in the Examil1ers' Handbook 
adopted by the N3tional .Association ofIn,suranee Commissioners and in effect when the Commis
sioner exercises discretion under this seetion. 

B. For purposes of completini an exa.nrinati.on of any company under this Act, the Colllmissioner may 
e.xam.ine or investigate any person, or the business of any person, in so far as such examination or 
investigation is, in the sole discretion of the Commissioner, necessary or material to the examina. 
tion of the company. 

DrattiAg Note: In order to force a penon outside the itaU to cooperate with any ex.aJllination, it may be necessary to oOtain judiejal 
ecl'~ ofa wbpoena. 

C. In lieu of an examination under this Act of any foreign or alien insurer licensed in this State, the 
Commissioner may accept an examination. report on the company as prepared by the Wurance 
Department for the company's state of domicile or port-of-entry .state until January 1, 1994. 
Thereafter. such reports may only be accepted if (1), the Insurance Department was at the time of 
the e.Y8mination accredited under the National Association of Insurance Commissioners' Finan
cial Regulation Standards and Accreditation Program or (2) the e.'WIlination is performed under 
the supervision of an accredited Insuranca Department or ..,,\Iith the participation of one or more 
examiners who are employed by such a..'rl accredited State Insuranca Department and who, after a 
review of the examination work papers and report, state Wlder oath that the examination was 
perionned in a manner consistent with the standards and procedures required by their Insurance 
Department . 

./ 
Section 4. Conductof~~attUnations 

A. Upon detennining that an examination should be conducted. the Commissioner or the Commis
sioner's designee shall issue an examination warrant appointing one or more examiners to perform 
the examination a..d instructing them as to the scope of the examination. In conducting the exam
ination.. the ex¥Diner shall observe those guidelines and procedures set forth in the Examiners' 
Handbook adopted by the National Association of Insurance Commissioners. The Commissioner 
~y also employ such other guid'elines or procedures as the Commissioner may deem appropriate. 

B. Every Company or person from whom information is sought, its officers, directOrs and agents must 
provide to the examiners appointed under Subsection A timely, convenient and free access at ail 
reasonable hoUl'S at its offices to all books, records. accounts, papers, documents and any or all 
computar or other reeordings relating to the property, assets. business and affairs of the c0t;lpany 
being examined. The officers. directors. employees and agents of the company or perspn must 
facilitate the examination and aid in the examination so far as it is in theu- power to _~o so. The 

,( 
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upon the Director's approval, and such a declaration confers no rights 
upon securityholders until: (a) the Director has approved the payment 
of the dividend or distribution, or (b) the Director has not disapproved 
the payment within the 30-day period referred to above. 

History. - Laws 1937, p. 696, § 131.20a, added by P.A. ShS05, § 1; P.A. 85--1186, § 1. 

I.C. § 131.21 Examination of registered insurers 

Examination. (1) Subject to the limitation contained in this section 
and in addition to the powers which the Director has under Sec
tions 132 and 401 through 403 of this Code relating to the examination 
of companies, the Director also has the power to order any company 
registered under Section 131.13 to produce such records, books, or 
other information papers in the possession of the company or its affili
ates as are reasonably necessary to ascertain the financial condition of 
such company or to determine compliance with this Article. In the 
event the company fails to comply with the order, the Director has the 
power to examine the affiliates to obtain such information. 

(2) The Director may retain at the registered company's expense any 
attorneys, actuaries, accountants and other experts not otherwise a 
part of the Director's staff as may be reasonably necessary to assist in 
the conduct of the examination under subsection (1). Any persons so 
retained are under the direction and control of the Director and may 
act in a purely advisory capacity. 

(3) Each registered company producing for examination records, 
books and papers under subsection (1) is liable for and must pay the 
expense of the examination in accordance with Section 408 of this Code. 

History.-LaWs 1937, p. 696, § 131.21, added by P.A. 77~73, § 1; F.A. 84-805, § 1. 

I.C. § 131.22 Confidentiality of information 

Confidential treatment. All information, documents and copies 
thereof obtained by or disclosed to the Director or any other person in 
the course of an examination or investigation made under Sec
tion 131.21 and all information submitted under Sections 131.13 or 
131.20a must be given confidential treatment and is not subject to 
subpoena and may not be made public by the Director or any other 
person, except to insurance departments of other states, which agree in 
writing prior to receiving the information to provide to it the same 
confidential treatment as required by this section, without the prior 

Revised, 1989 
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standards as set forth in Section 131.20. For the purpose of this subsec
tion, only the remaining value as of December 31, 1986 of the original 
transaction or agreement shall be detennined to be subject to divi
sions (i) through (iv) of paragraph (a) of subsection (1) of this Section. 
Transactions or agreements wJ;Uch have been approved under other 
Sections of this Code are exempt from this subsection. 

(d) A company may not enter into transactions which are part of a 
plan or series of like transactions with any person within the holding 
company system if the purpose of those separate transactions is to 
avoid the statutory threshold amount and thus avoid the review that 
would occur otherwise. If the Director determines that such separate 
transactions were entered into over any 12-month period for such pur
pose, he may exercise his authority under subsection (2) of Sec
tion 131.24. 

(e) Any such transaction or agreements which are not disapproved by 
the Director may be effective as of the date set forth in the notice 
required under this Section. 

(2) No domestic company subject to registration under Section 131.13 
may pay any extraordinary dividend or make any other extraordinary 
distribution to its securityholders until: (a) 30 days after the Director 
has received notice of the declaration thereof and has not within such 
period disapproved the payment, or (b) the Director approves such 
payment within the 30-day period. For purposes of this subsection, an 
extraordinary dividend or distribution is any dividend or distribution of 
cash or other property whose fair market value, together with that of 
other dividends or distributions, made within the period of 12 consecu
tive months ending on the date on which the proposed dividend is 
scheduled for payment or distribution exceeds the greater of: (a) 10% ¢ 
the company's §..~us as regards policyholders as of the 31st day of 
December next preceding, or (b) the net gain from operations of the 
company if the company is a life insurance company, or the net incom~ 
if the company is not a life insurance company, for the 12-month perlOd 
ending the 31st day of December next preceding, but does not include 
pro rata distributions of any class of the company's own securities. For 
the purposes of this subsection, net gain from operatio~~ and ne~ 
come ihctuaes-netre3liZed capital g3.l1lS ma:n amount J?.Qt ~ ~ceed 2Q?'O 
of rietu:ili-eaITZed- capita! gains. - .- -'" -

Notwithstanding any other provision of law, the company may de
clare an extraordinary dividend or distribution which is conditional 

Revised, 1988 
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CALIFoRNlA LANu TITLe ASSOCIATION 
P.O.' BOX 13968 • SACRAMENTO, CALIFORNIA 95853 • (916) 444-2647 

The Honorable Patrick Johnston 
Member of the State Senate 
Room 2068 
S tate Capitol 
Sacramento, CA 95814 

Dear Senator Johnston: 

January 30, 1992 

Thank you for your willingness to meet on the proposed legislation which you may introduce 
on behalf of the Department of Insurance to amend Section 1215.5 of the Insurance Code 
contained in the Holding Company System Regulatory Act. Insofar as the proposal would 
effectively repeal specific dividend laws applicable to title insurers which have existed since 
1935, the CLTA would oppose such a provision. 

Of critical importance to the title industry, title insurance company dividends have been 
excluded from the operation of Section 1215.5 ever since the Insurance Holding Company 
System Regulatory Act was adopted in California in 1969. The relevant portion of that 
section reads: " ... the payment of any dividend by a title insurer which is not prohibited 
from making such payment by the provisions of Section 12373 shall not be deemed an 
extraordinary dividend or distribution. II 

The reason for the exclusion in the Holding Company Act is that the title industry bas had 
its own provisions of law governing the payment of title company dividends since 1935, fully 
39 years prior to the adoption of the Holding Company Act in California. This section of 
law has been amended in 1939 and in 1965. When the holding company act was adopted 
in 1969 the legislature recognized that specific provisions had long existed for title insurers 
and those specific provisions continued to make sense for the title industry. This section, 
which is set forth below, takes into consideration the unique nature of the title insurance 
business. 

12373. A title insurer shall not make any dividends except from profits remaining on 
hand after retaining unimpaired assets aggregating in value an amount equal to the sum of 
the following: 

(a) The aggregate par value of the shares of its capital stock issued and 
outstanding, including treasury shares; 

(b) The amount required to be set apart as the title insurance surplus fund; 

, ,.~" 0<:'(1"'" <:FFWf(E. r)RG,1NIZ,1TfON OF TITLE COMPANIES 
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(c) 
(d) 

(e) 

The amount required to be maintained in the unearned premium reserve; 
The amount required to be maintained in the reserve for unpaid losses and 
loss adjustment expense; 
A sum sufficient to pay all liabilities for expenses and taxes and all other 
indebtedness. 

The proposal on extraordinary dividends is in one of seven areas where the Department 
believes that a change is required in order to adopt language which is part of NAlC model 
legislation. The change which has been recommended by the Department is to amend 
Section 1215.5 of the Insurance Code relative to extraordinary dividends by insurers. This 
provision is contained in the Insurance Holding Company System Regulatory Act. In. 
general, this section provides that extraordinary dividends may not be paid without first 
providing notice to the commissioner who has 30 days to disapprove or approve such 
payment. The dividend may be paid if the commissioner does not disapprove the payment 
within the 30 day period. Extraordinary dividends are currently defined to be the 
GREATER OF 10 percent of surplus or net investment income (for non-life companies). 
This provision was contained in the NAle Model Holding Company Act until 1986. In 1986 
the NAIC adopted a change to the model act to change the word "greater" to the word 
"lesser" insofar as the restriction on extraordinary dividends was concerned. 

This change being proposed is represented to be a necessary part of the new NAlC 
accreditation standards established by the National Association of Insurance Commissioners 
(NAIC) , for state insurance departments. This accreditation is accomplished by a vote of 
the NAIC Committee on Financial Standards and Accreditation. The accredited states are 
deemed to have adopted "substantially similar" versions of all of the NAIC's solvency-related 
laws and regulations. They are also deemed to have: adequate statutory and administrative 
authority to regulate an insurer's corporate and financial affairs; the necessary resources to 
carry out that authority; and organizational and personnel practices sufficient for effective 
regulation. To date the nine following states have been accredited and I have attached the 
relevant sections of each state's laws: 

Florida 
illinois 
Iowa 
Kansas 
New York 
North Carolina 
Ohio 
South Carolina 
Wisconsin 

The California Land Title Association has done a computer search of the relevant code 
sections of the nine states which have been accredited by the NAle. In only two of the 
states, South Carolina and Wisconsin, have we found that the state statutes have been 
changed to reflect the changes to the NAIC Model Act made in 1986 to replace the word 
"greater with the word "lesser". In fact, the state of New York has not adopted the model 

! 
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act but does have a separate section in the Insurance Code applicable to title insurance 
company dividends. Thus, both California and New York have recognized the special nature 
of title insurance and have enacted special statutory provisions for the title industry. 
Furthermore, the NAIC has apparently not until now conditioned accreditation on the 
adoption of the 1986 changes to the extraordinary dividend provisions of the model holding 
company act. Nor, in any material with which we have become familiar, did the NAlC 
consider or were they even aware of any special dividend restrictions contained in state 
statutes applicable to title insurance. Recent discussions between CLTA and NArC staff 
indicate that the issue of extraordinary dividends is very controversial and may in fact, be 
revisited by the Board of Governors of the NArC in the next year or so. 

The title industry operates in a cyclical real estate economy. Unlike a property casualty 
insurer that assumes risks for an annual premium, a title insurer is in the business of risk 
elimination and issues a policy for the duration of an ownership for a one time premium. 
Typically, over 85 percent of the premium will go towards producing the insurance product 
through such fixed costs as the maintenance of the title plant and the cost of the search and 
examination of title. This special nature of title insurance has been recognized throughout 
the Insurance Code. In fact, the exclusion for title insurance companies in the Holding 
Company Act is appropriate because, unlike other classes of insurers, their unearned 
premium reserves are liquidation reserves that require liquid assets be set aside and thus 
are unavailable for operating purposes, claim payments or distributions to shareholders. 

Section 12373 recognizes that title company solvency is made up of a variety of factors and 
that the payment of dividends would be inappropriate unless sums are present in adequate 
amounts in each of the categories. It is important to note that in the context of title 
insurance that net income is not the primary consideration as it would be under proposed 
Section 1215.5, but rather the considerations are capital, surplus, statutory reserves, loss and 
loss adjustment reserves and the ability to pay expenses, taxes and other indebtedness. 
These critical factors take into consideration solvency standards especially applicable to an 
industry with historically relatively small investment income as compared to other lines of 
insurance and which is subject to wide variations in operating income due to the real estate 
cycles. 

In seeking funds in the capital markets, whether through equity or debt placements or the 
use of bank borrowings, the investor or lender analyzes the sources of payment or 
repayment. The enactment of a provision which could affect the payment of dividends to a 
title insurance holding company would raise questions in the credit markets and have the 
effect of restricting credit or increasing the cost of credit to the title insurance holding 
company. I believe that even the Department of Insurance would agree that the title 
industry needs to raise capital for the long term success of the industry. This bill would be 
counter productive with respect to raising that capital. To the extent other states are 
accredited which do not have such restrictions it also would put California title companies 
at a competitive disadvantage With respect to non- California domiciled companies. 

With the above reasons in mind the California Land Title Association takes the position 
that: 

--.,... .. : .... 
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3. 

Title insurance company dividends should continue to be governed exclusively by 
Section 12373 of the Insurance Code. 

Retaining the exclusion in the California Insurance Holding Company System 
Regulatory Act for title insurance company dividends which are subject to Section 
12373 will not necessarily prevent the accreditation of the California Department of 
Insurance by the NAle. 

The proposed change from a "greater of' standard to a "lesser of" standard without 
recognizing the particular character of title insurance and the statutory scheme 
applicable to title insurance would create serious and substantial problems, including 
problems of access to the credit markets, for California domestic title insurance' 
companies. 

I appreciate your willingness to consider our views on this issue. It is an extremely 
important issue to those title insurance companies which are domiciled in California. 

cc: Mark Rakich 
Brad Winger 
Jeff Fuller 
Dan Dunmoyer 
Wayne Wilson 

Since y, !~ II 
#~ .;fft&v--
~wrence E. Green. . 
Executive Vice President 
And Counsel 
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California Association of 

PROFESSIONAL LIABILITY INSURERS 

EDICINE 

:.if- Medical Insurance 
.. Exchange 01 Calrtornia 

, I, 62SO Claremont Avenue 
! . Oakland. CA 94610 

11 .• NOACAL 
~... Mutual Insurance Co. 

SO Fremont Street 
San Francisco. CA 94105 

• Southern Caloornia 
Physician Ins. Exchange 

9441 W. Olympic Blvd. 
Beverly Hills. CA 90212 

1201 K Street, Suite 1050 
Sacramento, california 95814 

(916) 446-5232 
Fax (916)444-5689 

The Honorable Pat Johnston 
State Capitol, Room 2068 
Sacramento, CA 95814 

Dear Pat: 

March 24, 1992 

RE: SB 1666 (Johnston) 
CAPLI Position: OPPOSE 

The California Association of Professional Liability Insurers must 
respectfully oppose your SB 1666. 

We believe this unfettered ability to examine the books of a carrier 
is unnecessary. We believe existing law gives the Commissioner 
ample authority to examine the books and records of a carrier where 
there is reason to believe a problem exists. 

Allowing this kind of an examination of every carrier at least every 
five years is going to be a great expense when you consider the num
ber of carriers. This expense will be borne by the people paying 
the premium thereby increasing the cost of insurance. The cost is 
twofold - to the Commissioner and his staff and to the carriers in 
collecting the detailed information requested in the examination. 
Everyone is trying to control the cost of insurance and this bill 
would only increase those costs without a guarantee of additional 
protection to the public. 

We urge a "NO" vote on this measure. 
r-YOV.:y truly, 

~/ ~ 11~ 
( " t; tt:.f0X,<./ 

. ordon Cologne 

cc: The Honorable Art Torres, Chair 
Members, Senate Insurance, Claims & Corporations Committee 
Committee Consultant 
Senate Floor Analyses 

JC3.22.92f 

An association of insurance companies owned by the professionals they insure, 
writing policies to protect the public the professionals serve 
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A Association of Califc)]'Jlia Life Insurance Companies 

BRAD WENGER 

Honorable Patrick Johnston 
Member, California state Senate 
state Capitol 
Sacramento, California 95814 

Dear Pat: 

March 26, 1992 

This is to follow up on several conversations I have had with 
Ross Sargent of your office concerning your SB 1666. 

Our members are most supportive of the California Department 
gaining NAIC accreditation which you bill seeks to facilitate. 
However, we are extremely concerned about the proposed change in 
section 1215 of the Insurance Code governing prior approval of 
payment of extraordinary dividends. Representatives of many ACLIC 
members are currently expressing their concerns at the NAIC level. 
It is my understanding that this matter will be revised at the 
upcoming NAIC meeting which will be held next week in Seattle. 

We are anxious to present our views to you, but would like to 
have the benefit of the outcome of the NAIC deliberations prior to 
our discussion. Therefore, it is our suggestion that the 
extraordinary dividend provision we must object to at this time be 
deleted from the bill prior to the bill being heard on April 1st in 
the Senate Insurance Claims and Corporations Committee. We fully 
understand your intent to address and resolve this issue later on 
ln the legislative process. 

If the dividend provision is deleted for purposes of 
preserving the discussion, we would support SB 1666 moving out of 
the Senate Insurance Claims and Corporations Committee. 

Thank you for your consideration of our concerns. 

Sincerely, 

Brad Wenger 

BW:lhm.sen 

cc: Ross Sargent 

--------------------------------------_ .. _--_. 
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To: Bob Fredenburg 

From: Ross Sargent 

SUbj: SB 1666 

1. r have talked with Pat about the language in this bill relating to the 
extraordinary dividend provisions, based on the fact that lthe NArc will be 
re-visiting this issue at their next meeting in Seattle in a couple of weeks. 

2. It is his judgment that we strike out the language relating to this 
provision with the understanding that we can bring it back (either to the 
Senate ICC Committee or in the Assembly) once the NAIC has come up with 
clarifying language on this matter. 

3. I have made it clear to the Industry lobbysists that if we take this 
language out (for the bill to move) it is without prejucide to revisiting 
the issue by re-inserting language that the NAIC has agreed upon. To a person, 
the industry lobbyists I have talked to our comfortable with that scenario 

4. Art may wish to state in Committee that if this language comes back in that 
the bill should be returned to your Committee. 

5. I would appreciate it if you would take the attached amendment to Leg 
Counsel. 

Thanks, 

Ross 

•• .J-. ,-1_, _______________ , 

'1 

I !f 
':Jj 
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PROPOSED AMENDMENT TO sa 1666 

On page 12, strike lines 18 through 40 and on page 13, strike lines 
1 through 8. 
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CALlFORNlA iANb TITLE ASSOCIATION 
.... >........ I. 

, ( \ ~ , i, '. ~. \ '-

P.O. BOX 13968 • SACRAMENTO, CALIFORNIA 95853 • (916) 444-2647 

March 27, 1992 

The Honorable Patrick Johnston 
Member, California state Senate 
state capitol 
Room 2068 
Sacramento, California 95814 

RE: opposition to the Extraordinary Dividend Restriction 
contained in SB 1666 

Dear Pat: 

The California Land Title Association regrets to inform you that 
we must oppose the provision of SB 1666 relating to extraordinary 
dividends. 

Attached is a copy of our letter to you dated January 30, 1992 
which clearly and extensively sets forth our position on this 
issue. At present the NAIC is meeting to reconsider their 
position on extraordinary dividends. Given the ongoing 
discussions with the NAIC on this issue, we urge you to delete 
the dividend provisions from the bill prior to the April 1, 1992 
hearing in the Senate Insurance, Claims and Corporations 
committee. 

This as you know is a very important competitive issue for the 
insurance industry. If the extraordinary dividend provisions are 
adopted in California and not in other states where our 
competitors are domiciled, California insurance companies are 
placed at a distinct disadvantage. To date, 9 states have been 
certified and only 2 have adopted the model NAIC provisions on 
extraordinary dividends. copies of the statutes from those 9 
states are attached to our January 30 letter. 

Thank you for your consideration of our views on this issue. 

;::J... tOll y~,y,.....I-.-r{ 
~heila Slaughter 

/ Legislative Co' 

attachment 

cc: All Members of the Senate Insurance Committee 
Bob Freidenburg, Consultant Senate Insurance Committee 
Ross Sargent, Consultant to Senator Johnston 

4 I\!O"!.PROFTT SFRT'TCE ORGANlz/1TlON OF TITLE COMPANIES 
,~ 
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• 'STATE OF CALIFORNIA 

DEPARTMENT OF INSURANCE 
801 K STREET, SUITE 1809 
SACRAMENTO, CA 95814 

The Honorable Art Torres, Chairman 
Insurance, Claims and corporations 
California state Senate 
state Capitol, Room 2080 
Sacramento, California 95814 

Re: SB 1666 (Johnston) 
Department of Insurance position: SUPPORT 

Dear Senator Torres: 

JOHN GARAMENDI, Insurance Commissioner 

March 31, 1992 

I am writing to urge your "AYE" vote for SB 1666 (Johnston) 
when it is heard on Wednesday in the Senate Committee on Insurance, 
Claims, and Corporations. SB 1666 is a critical piece of 
legislation addressing several issues relating to insurer solvency. 
This omnibus bill is designed to fill in the statutory blanks in 
California's insurer solvency regulation program. 

with last year's failures of Executive Life Insurance Company 
and First Capital Life Insurance Company (both California-based 
insurers), as well as the failures of several large eastern life 
insurers, it is evident that insurance regulators need to improve 
the tools by which we can monitor the solvency of insurers. SB 
1666 addresses several issues which are not adequately provided for 
by current law. 

There has been a tremendous amount of discussion at the 
federal level of pre-empting state regulation of the insurance 
industry. I agree with the vast majority of the industry and the 
National Association of Insurance Commissioners (NAIC) that such a 
development would be a mistake. In the face of this threat, the 
NAIC has established a program of accreditation of state regulatory 
programs. The accreditation program is designed to ensure that 
each state meets the basic minimum level of regulatory authority 
needed to effectively ensure insurer solvency. The NAIC has 
established a set of standards which the states must meet. These 
standards include having certain laws enacted. SB 1666 would enact 
the remainder of these necessary laws which California currently 
lacks. 
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March 31, 1992 
SB 1666 

In meetings with NAIC staff, the Department of Insurance has 
engaged in discussions concerning which statutory deficiencies must 
be addressed. The accreditation program requires a number of NAIC 
Model Laws to be enacted. In a number of cases, the Department has 
convinced the NAIC that California law substantially meets the 
mandatory criteria. The provisions in SB 1666 reflect only those 
statutory changes which the NAIC will insist upon. 

SB 1666 addresses the following issues: 

1) clarification of examination authority California law 
leaves much to implication; 8B:1.666 would enact express 
authority nearly identical to statutes in virtually every 
state. 

2) the Producer Controlled Insurer Model Act -- this Act is 
designed to ensure adequate reporting and controls when 
insurance brokers control the insurer; this reversal of roles 
has generated problems in a number of insurers in the past 
when the controlling producers use the insurer for their own 
benefit, not for the benefit of the insurer's policyholders. 

3) single risk limitation -- although it is a well accepted 
insurance concept that it is too risky to expose an insurer to 
excessive losses from a single risk, California law contains 
no such limitation for a number of lines of insurance. This 
provision expands the rule applicable to classes of insurance 
such as marine or surety to all types of insurance. 

4) CPA Audits -- updates California law so that it conforms to 
the rules in effect in the vast majority of states. These 
provisions also change California law to clarify that annual 
statement forms and procedures are standardized and consistent 
with the procedures employed in the vast majority of states. 

5) Insurance Holding Company Act amendments provides for 
penalties for violations of current law; amends the provision 
governing extraordinary dividends. 

It is my understanding that virtually all insurers and their 
associations support the efforts of the California Department of 
Insurance to obtain accreditation. The only concerns which have 
been raised deal with extraordinary dividends. In the Department's 
discussions with the NAIC, it has been made crystal-clear that this 
amendment is necessary. The NAIC policy statements have similarly 
made this point. As a result, we have made it clear to insurers 
that unless the NAIC changes its position on this issue, the 
amendment must be in the bill. It is also my understanding that 
the NAIC reaffirmed its position this week. 

.' 
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March 31, 1992 
SB 1666 

It should be stressed that the change in the law does not 
prohibi t extraordinary dividends -- rather, it merely requires 
prior approval. The purpose of a prior approval requirement is to 
ensure that controlling companies within a holding company system 
do not leave subsidiaries financially weakened, and therefore a 
risk to policyholders. It should also be stressed that the 
Department has approved the large majority of requests for approval 
which we have received in the past seven (7) years. We think this 
provision is both wise, workable, and in any event, a necessary 
component of the California Department of Insurance's application 
for accreditation. 

It would be very difficult to convince federal authorities 
that state regulation of the insurance industry can be effective if 
California, as the largest insurance market in the country, cannot 
meet the minimum standards established by the NAIC. 

For this pragmatic reason, as well as the fact that this bill 
would provide excellent additional tools for effective solvency 
regulation, the Department urges you to support SB 1666. 

MARjaso 

Sincerely, '-

Mark A. Rakich 
Legislative Counsel 
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AMENDMENTS TO SENATE BILL NO. 1666 

Amendment 
In line 1 of the title, after "Sections" 

Amendment 2 
In line 3 of the title, after "Section 739)" 

and Article 10.3 (commencing with Section 928) 

Amendment 3 
In line 5 of the title, after "insurance" 

insert: 

and making an appropriation therefor 

Amendment 4 
On page 5, strike out lines 5 to 7, inclusive, 

and insert: 

commissioner's designee shall appoint one or more 
examiners to perform the examination and instruct them as 
to the scope of 

Amendment 5 
On page 5, line 16, after "directors," insert: 

employees, 

Amendment 6 
On page 6, line 13, after "examiners," insert: 

or any of the employees of the department assigned by the 
commissioner to carry out the purposes of this article, 

Amendment 7 
On page 11, line 15, after "SEC. 2." insert: 

Section 900.2 of the Insurance Code is amended to read: 
900.2. (a) All insurers doing business in this 

q 

j 

1 
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state shall have an annual audit by an independent 
certified public accountant and ~hall ~ile an atldieed 
~inaneial ~epo~e wieh ehe eommi~~ione~, in e~iplieaee, on 
o~ be~o~e ~tlne 36 o~ eaeh yea~ ~o~ ehe yea~ ending 
8eeembe~ 3+ immediaeely p~eeeding. The audit shall be 
conducted and the audit report filed in conformity with 
the Annual Audited Financial Reports instructions 
contained in the annual statement instructions as adopted 
from time to time ~ the National Association of Insurance 
Commissioners. 

(b) The commissioner may grant a 30-day 
extension of the ~tlne 36 filing date upon a showing by the 
insurer and its independent certified public accountant of 
the reasons for requesting that extension and the 
determination by the commissioner of substantial cause for 
an extension. The request for an extension shall be 
submitted in writing not less than 20 days prior to the 
due date in sufficient detail to permit the commissioner 
to make an informed decision on the requested extension. 

(c) ~he anntlal atldieed ~inaneial ~epo~e ~hall 
~epore ehe ~inaneial eondieion o~ ehe in~tl~e~ a~ o~ ehe 
end o~ ehe mo~e reeene ealendar year and ehe restlle~ o£ 
ie~ ope~aeions, ehanges in ~inaneial po~ieion and ehange~ 
in eapieal and ~tlrpltls ~o~ ehe year ehen ended in 
eon~ormiey wieh ~eaetleory aeeotlneing p~aeeiees pre~eribed, 
or oeherwi~e pe~mieeed, by ehe eommi~~ione~. ~he 
eommi~~ione~ ~hall ~eqtli~e ehe ~iling by in~tlre~~ in ehe 
~ame holding eompany ~y~eem o~ an atldieed eon~olidaeed 
~inaneial ~epo~e, e~eepe ehae i~ ehe eommi~~ioner ha~ 
rea~on eo belie~e ehae an in~tl~er wiehin ehe holding 
eompany ~y~eem may be in a ~inaneially ha~a~dotl~ 
eondieion, ehe eommi~~ioner may reqtli~e ehe ~iling o~ an 
atldieed ~inaneial repo~e ~o~ ehae in~tlrer. 

tdt Wieh ehe eommi~~ioner~~ appro~al, an 
in~tlrer may eomply wieh ehi~ ~eeeion by ~iling ehe 
reqtli~iee repore~ whieh ha~e been prepared in aeeordanee 
wieh generally aeeepeed aeeotlneing p~ineiple~, pro~ided 
ehae ehe noee~ eo ehe ~inaneial ~eaeemene~ ineltlde a 
reeoneiliaeion o~ di~~erenee~ beeween nee ineome and 
eapieal and ~tl~pltl~ on ehe anntlal ~eaeemene ~iled ptl~~tlane 
eo Seeeion 966 and eomparable eoeal~ on ehe atldieed 
~inaneial ~eaeemene~, wieh a wrieeen de~e~ipeion o~ ehe 
naetlre o~ ehe~e di~~erenee~. 

tet The commissioner may promulgate regulations 
to further the purposes of this section. 

SEC. 3. Section 923 of the Insurance Code is 
amended to read: 

923. The commissioner shall eatl~e eo be 
prepared, and ~hall ~tlrni~h on demand eo eaeh o£ ehe 
in~tlrer~, prineed ~orm~ o~ ehe seaeemene~ herein ~eqtlired. 
He require every insurer which is required to file an 

---
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annual statement to use the annual statement blanks and 
instructions thereto-adopted ~ the National Association 
of Insurance Commissioners. The statements shall be 
completed in conformity with the Accounting Practices and 
Procedures Manual adopted ~ the National Association of 
Insurance Commissioners. The commissioner may make ~tleh 
changes from time to time rn-the form of ~tleh the 
statements and reports as seem to him or her best adapted 
to elicit from the insurers a true exhibi~f their 
condition. Phe ~6me form~ mtl~~ be ~o ftlrn±~hed on dem6nd 
~o 6XX ±n~tlrer~ eng6ged ±n ~he ~6me ~±nd of btl~±ne~~. The 
commissioner shall notify each insurer of any changes to 
the National Association of Insurance Commissioners' 
anr:lual s ta temen t blanks whlch the conuniss ioner has 
determined pursuant to this seCITon to be approprIate. 

SEC. 4. Article 10.3 (commencing with Section 
928) is added to Chapter 1 of Part 2 of Division 1 of the 
Insurance Code, to read: 

Article 10.3. Single Risk Limitation 

928. (a) An insurer admitted to write one or 
more classes of insurance specified in subdivision (b) 
shall not undertake any single risk or accept reinsurance 
on any single risk when its liability thereon in excess of 
the amount reinsured by authorized reinsurance exceeds 10 
percent of its capital and surplus as shown by its last 
statement on file in the office of the commissioner. 

(b) This section shall apply to insurers 
admitted to transact any class or classes of insurance 
specified in Chapter 1 (commencing with Section 100) of 
Part 1 of Division 1, except: 

1 1 9. 

1 24. 

insert: 

(1) Life, as defined in Section 101. 
(2) Title, as defined in Section 104. 
(3) Surety, as defined in Section 105. 
(4) Mortgage Guaranty, as defined in Section 

(5) Financial Guaranty, as defined in Section 

SEC. 5. 

Amendment 8 
On page 13, line 9, strike out "SEC. 3." and 

SEC. 6. 

Amendment 9 
On page 13, strike out lines 11 to 23, 

inclusive, and insert: 

..... --~. 

-I 
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1215.10. (a) Any insurer that fails to file a 
statement, report, or request for approval required by 
this article in a timely manner shall be subject to the 
late filing fees set forth in Section 924. 

Amendment 10 
On page 14, line 3, strike out "5" and insert: 

1215.5 

Amendment 11 
On page 14, strike out lines 32 and 33, and 

insert: 

shall be subject to imprisonment in the state prison, or a 
fine not to exceed $50,000, or both imprisonment and fine. 

Amendment 12 
On page 14, line 36, strike out "SEC. 4." and 

insert: 

SEC. 7. 

Amendment 13 
On page 16, line 4, strike out "SEC. 5." and 

insert: 

SEC. 8. 

Amendment 14 
On page 17, strike out line 11, and insert: 

(f) "Producer" means a fire and casualty 
licensee or licensees 

Amendment 15 
On page 22, line 26, strike out "SEC. 6." and 

insert: 

SEC. 9. 
- 0 -
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At page 15, strike lines 13 through 38. 
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AMENDMENTS TO S8 1666 

AT PAGE 17, STRIKE LINES 21 THROUGH 32 AND INSERT IN LIEU THE FOLLOWING: 

(e) Any officer, director, or employee of an insurance holding company 
system who willfully and knowingly subscribes to or makes or causes to be made 
any materially false statements, reports, or filings with the intent to deceive 
the commissioner in the performance of his or her duties under this article, 
upon conviction thereof, shall be subject to imprisonment in the state prison, 
or a fine not to exceed $3,000, or both imprisonment and fine. Any fines 
imposed shall be paid by the officer, director, or employee in his or her 
individual capacity. 
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AMENDMENTS TO SENATE BILL NO. 1666 

Amendment 
In line 1 of the title, after "Sections" 

Amendment 2 
In line 3 of the title, after "Section 739)" 

and Article 10.3 (commencing with Section 928) 

Amendment 3 
In line 5 of the title, after "insurance" 

insert: 

and making an appropriation therefor 

Amendment 4 
On page 5, strike out lines 5 to 7, inclusive, 

and insert: 

commissioner's designee shall appoint one or more 
examiners to perform the examination and instruct them as 
to the scope of 

Amendment 5 
On page 5, line 16, after "directors," insert: 

employees, 

Amendment 6 
On page 6, line 13, after "examiners," insert: 

or any of the employees of the department assigned by the 
commissioner to carry out the purposes of this article, 

Amendment 7 
On page 11, line 15, after "SEC. 2." insert: 

Section 900.2 of the Insurance Code is amended to read: 
900.2. (a) All insurers doing business in this 

, 
\;.; , 
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state shall have an annual audit by an independent 
certified public accountant and shall file an atldieed 
finaneial repore wieh ehe eommissioner, in eriplieaee, on 
or before crtlne 39 of eaeh year for ehe year ending 
Beeember 3t immediaeely preeeding. The audit shall be 
conducted and the audit report filed in conformity with 
the Annual Audited Financial Reports instructions 
contained in the annual statement instructions as adopted 
from time to time ~ the National Association of Insurance 
Commissioners. 

(b) The commissioner may grant a 30-day 
extension of the crtlne 39 filing date upon a showing by the 
insurer and its independent certified public accountant of 
the reasons for requesting that extension and the 
determination by the commissioner of substantial cause for 
an extension. The request for an extension shall be 
submitted in writing not less than 20 days prior to the 
due date in sufficient detail to permit the commissioner 
to make an informed decision on the requested extension. 

(c) ~he anntlal atldieed finaneial repore shall 
repore ehe finaneial eondieion of ehe instlrer as of ehe 
end of ehe mose reeene ealendar year and ehe restlles of 
ies operaeions, ehanges in finaneial posieion and ehanges 
in eapieal and stlrpltls for ehe year ehen ended in 
eonformiey wieh seaetleory aeeotlneing praeeiees preseribed, 
or oeherwise permieeed, by ehe eommissioner. ~he 
eommissioner shall reqtlire ehe filing by instlrers in ehe 
same holding eompany syseem of an atldieed eonsolidaeed 
finaneial repore, e~eepe ehae if ehe eommissioner has 
reason eo belie~e ehae an instlrer wiehin ehe holding 
eompany syseem may be in a finaneially hazardotls 
eondieion, ehe eommissioner may reqtlire ehe filing of an 
atldieed finaneial repore for ehae instlrer. 

tdt Wieh ehe eommissioner~s appro~al, an 
instlrer may eomply wieh ehis seeeion by filing ehe 
reqtlisiee repores whieh ha~e been prepared in aeeordanee 
wieh generally aeeepeed aeeotlneing prineiples, pro~ided 
ehae ehe noees eo ehe finaneial seaeemenes ineltlde a 
reeoneiliaeion of differenees beeween nee ineome and 
eapieal and stlrpltls on ehe anntlal seaeemene filed ptlrstlane 
eo Seeeion 999 and eomparable eoeals on ehe atldieed 
finaneial seaeemenes, wieh a wrieeen deseripeion of ehe 
naetlre of ehese differenees. 

tet The commissioner may promulgate regulations 
to further the purposes of this section. 

SEC. 3. Section 923 of the Insurance Code is 
amended to read: 

923. The commissioner shall eatlse eo be 
prepared, and shall ftlrnish on demand eo eaeh of ehe 
instlrers, prineed forms of ehe seaeemenes herein reqtlired. 
He require every insurer which is required to file an 

., ~.--"-.--. --- ,.;, 
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annual statement to use the annual statement blanks and 
instructions thereto-adopted Qy the National AssociatIOn 
of Insurance Commissioners. The statements shall be 
completed in conformity with the Accounting Practices and 
Procedures Manual adopted Qy the National Association of 
Insurance Commissioners. The commissioner may make stleh 
changes from time to time in the form of stleh the 
statements and reports as seem to him or her best adapted 
to elicit from the insurers a true exhibit of their 
condition. Phe same rorms mtlse be so rtlrnished on demand 
eo aii instlrers en9aged in ehe same ~ind or btlsiness. The 
commissioner shall notify each insurer of any changes to 
the National Association of Insurance Commissioners' 
annual statement blanks whIch the commissioner has 
determined pursuant to this sectIon to be approprIate. 

SEC. 4. Article 10.3 (commencing with Section 
928) is added to Chapter 1 of Part 2 of Division 1 of the 
Insurance Code, to read: 

Article 10.3. Single Risk Limitation 

928. (a) An insurer admitted to write one or 
more classes of insurance specified in subdivision (b) 
shall not undertake any single risk or accept reinsurance 
on any single risk when its liability thereon in excess of 
the amount reinsured by authorized reinsurance exceeds 10 
percent of its capital and surplus as shown by its last 
statement on file in the office of the commissioner. 

(b) This section shall apply to insurers 
admitted to transact any class or classes of insurance 
specified in Chapter 1 (commencing with Section 100) of 
Part 1 of Division 1, except: 

11 9. 

1 24. 

insert: 

(1) Life, as defined in Section 101. 
(2) Title, as defined in Section 104. 
(3) Surety, as defined in Section 105. 
(4). Mortgage Guaranty, as defined in Section 

(5) Financial Guaranty, as defined in Section 

SEC. 5. 

Amendment 8 
On page 13, line 9, strike out "SEC. 3." and 

SEC. 6. 

Amendment 9 
On page 13, strike out lines 11 to 23, 

inclusive, and insert: 

.'-- ... 
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1215.10. (a) Any insurer that fails to file a 
statement, report, or request for approval required by 
this article in a timely manner shall be subject to the 
late filing fees set forth in Section 924. 

Amendment 10 
On page 14, line 3, strike out "5" and insert: 

1215.5 

Amendment 11 
On page 14, strike out lines 32 and 33, and 

insert: 

shall be subject to imprisonment in the state prison, or a 
fine not to exceed $50,000, or both imprisonment and fine. 

Amendment 12 
On page 14, line 36, strike out "SEC. 4." and 

insert: 

SEC. 7. 

Amendment 13 
On page 16, line 4, strike out "SEC. 5." and 

insert: 

SEC. 8. 

Amendment 14 
On page 17, strike out line 11, and insert: 

(f) "Producer" means a fire and casualty 
licensee or licensees 

Amendment 15 
On page 22, line 26, strike out "SEC. 6." and 

insert: 

SEC. 9. 
- 0 -
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PRESENTATION TO SPECIAL INSURANCE ISSUES (E) COMMITTEE 

MARCH 31, 1992 

MR. CHAIRMAN, AND MEMBERS OF THE SPECIAL INSURANCE ISSUES 

COMMITTEE, r AM FRANK J. BARRETT, WITH THE LAW FIRM OF KENNEDY, 

HOLLAND, DELACY & SVOBODA OF OMAHA, NEBRASKA. IN ADDITION TO A 

CLIENT WHO IS EXTREMELY INTERESTED IN THE SUBJECT MATTER OF THE 

MEETING, I HAVE A DEEP PERSONAL INTEREST IN THE ACTIVITIES OF THE 

NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS AND THE PROGRESS 

OF STATE REGULATION. AS A FORMER DIRECTOR OF INSURANCE FOR THE 

STATE OF NEBRASKA, AND FORMER PRESIDENT OF THE NAIC, I HAVE A 

DEEP RESPECT FOR STATE REGULATION AND THE ROLE THAT A STRONG NAIC 

PERFORMS IN THE REGULATORY SCHEME. 

IF ONE WISHES TO CHECK THE RECORD, YOU WILL FIND THAT AS CHAIRMAN 

OF THE EXECUTIVE COMMITTEE AND THEN PRESIDENT OF THE NAIC, I 

ADVOCATED A STRONG ROLE FOR THE CENTRAL OFFICE OF THE NAlC IN 

ASSISTING THE STATES IN PERFORMING THEIR REGULATORY DUTIES MORE 

EFFICIENTLY. I MUST CONFESS, I DID NOT ENVISION THE TRULY 

SIGNIFICANT GROWTH OF THE NAIC IN STAFF, ACTIVITIES, AND 

RESPONSIBILITIES, BUT THIS INCREASED PRESENCE WAS INEVITABLE. 

FOR VIRTUALLY ALL OF MY PROFESSIONAL LIFE, I HAVE ADVOCATED THE 

STRENGTHENING OF STATE REGULATION WITH THE ASSISTANCE OF A 

COMPETENT, ACTIVE CENTRAL OFFICE, RETENTION OF THE 

McCARRAN/FERGUSON ACT, AND OPPOSITION TO FEDERAL REGULATION OF 

THE BUSINESS OF INSURANCE. IT IS BECAUSE OF MY PERSONAL 

I 
I 

\ 

I 
! 
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'j PREFERENCE FOR STRONG STATE REGULATION, AND AS A FORMER REGULATOR 

AND AN ACTIVE PARTICIPANT IN THE NAIC PROCESS, THAT I COME TO YOU 

TODAY. 

I THANK YOU FOR THE OPPORTUNITY TO MAKE THIS PRESENTATION. I 

SHALL KEEP IT BRIEF AS I KNOW OF YOUR CROWDED AGENDA. HOWEVER, 

IF YOU DO HAVE QUESTIONS AT THE CONCLUSION OF MY REHARKS, I WILL 

BE HORE THAN HAPPY TO ATTEMPT TO ANSWER THEM. 

THE DEBATE CONCERNING THE MODEL INSURANCE HOLDING COHPANY SYSTEM 

REGULATORY ACT, SPECIFICALLY SECTION 5(8), IS BECOMING LOUDER, 

AND HOPEFULLY CLEARER. YOU HAVE HEARD AND WILL HEAR 

SPOKESPEOPLE DISCUSS THE VARIOUS RAMIFICATIONS OF THE ACTIVITIES 

OF THE COMMITTEE ON FINANCIAL REGULATION STANDARDS AND 

ACCREDITATION AS THEY PERTAIN TO THE APPROVAL AND PAYMENT OF 

EXTRAORDINARY DIVIDENDS. YOU ARE FACED WITH A SIGNIFICANT 

PROBLEM -- HOW 00 YOU ADEQUATELY REGULATE THE PAYMENT OF 

DIVIDENDS AND YET ALLOW THE BUSINESS OF INSURANCE TO ATTRACT 

OUTSIDE CAPITAL? 

AS YOU HAVE HEARD TODAY, THERE ARE LEGITIHATE REASONS WHY THIS 

INDUSTRY HUST BE ALLOWED TO PAY DIVIDENDS TO PROPERLY SERVICE ITS 

DEBT OBLIGATIONS. FINANCIAL INSTITUTIONS AND OTHER INVESTORS 

NEED TO BE ABLE TO RELY ON A CONSISTENCY OF REGULATION IN THIS 

AREA AND A PREDICTABILITY OF THE PAYHENT OF AN INSURANCE 

-2-
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~ ORGANIZATION'S DEBT UNDER NORMAL CIRCUMSTANCES. THE PEOPLE 

HERE TODAY ARE NOT ASKING YOU TO REMOVE CONTROL OF THE PAYMENT OF 

DIVIDENDS FROM STATE REGULATION. MOST FEEL STRONGLY THAT THE 

PROPER AND REASONABLE REGULATION OF DIVIDENDS AND OTHER 

DISTRIBUTIONS BY THE INSURANCE DEPARTMENTS OF THE VARIOUS STATES 
L 
!~ IS AN IMPORTANT CORNERSTONE OF THE REGULATION FOR SOLVENCY OF THE 

~ INSURANCE BUSINESS. 

MOST STATES HAVE NOT ADOPTED THE "LESSER OF" LANGUAGE WHICH HAS 

BEEN MANDATED AS THE CRITERIA FOR ACCREDITATION. I FULLY 

UNDERSTAND THE COMMITTEE ON FINANCIAL REGULATION STANDARDS AND 

ACCREDITATION'S NEED FOR A DEFINITE SET OF CRITERIA UPON WHICH TO 

JUDGE A STATE'S ACTION WITH RESPECT TO REGULATING OIVIDENDS. 

HOWEVER, IN THEIR EFFORTS TO ACCOMPLISH THIS END, THEY HAVE 

CREATED A SIGNIFICANT PROBLEM FOR THE VARIOUS STATES AND THE 

NAIC. THERE IS TIME AND OPPORTUNITY TO CORRECT THE SITUATION. 

IN STUDYING THIS ISSUE AND THE APPROACH THAT HAS BEEN ADOPTED BY 

THE STANDARDS COMMITTEE AND THE NAlC, IT IS CLEAR THAT THE NAlC 

HAS CREATED A SITUATION WHICH IS POLITICALLY AND PRACTICALLY 

UNACCEPTABLE. ALL I ASK OF YOU IS THAT YOU LISTEN TO THE 

DEBATE, ENTER INTO THE DISCUSSION, Aim THEN RESOLVE THE EXISTING 

RIGID APPROACH TO A MORE FLEXIBLE PROCEDURE WHICH ALLOWS THE 

STATES (AND THEIR LEGISLATURES) THE FREEDOM TO PROVIDE FOR SOUND 

-3-
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i REGULATION OF DIVIDEND PAYMENTS IN A WAY THAT THE STATES SEE FIT, , 
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AS LONG AS CERTAIN BASIC ELEMENTS EXIST IN THE ADOPTED STATUTORY 

LANGUAGE. 

SOME HAVE SAID THAT TO CONSIDER ALTERING OR EXPANDING UPON THE 

"LESSER OF" STANDARD SENDS A SIGNAL TO THOSE IN THE FEDERAL 

GOVERNMENT THAT STATE REGULATORS WERE PRESSURED BY THE INDUSTRY 

TO WEAKEN THEIR POSITION ON THIS ISSUE. MY EXPERIENCE WITH THE 
_. t. 

FEDERAL GOVERNMENT AND ITS BUREAUCRACY IS THAT THERE ARE 

CONGRESSMEN, SENATORS, AND A LARGE NUMBER OF STAFF PEOPLE WHO 

WISH TO BE INVOLVED DIRECTLY IN THE REGULATION OF THE BUSINESS OF 

INSURANCE AND THEIR GOAL IS THAT THE FEDERAL GOVERNMENT WILL PLAY 

THE DOMINANT ROLE IN THE REGULATION OF THE BUSINESS. THIS, IN 

MY OPINION, WOULD BE A TRAGIC MISTAKE FOR THE CONSUMERS OF THIS 

NATION. UNFORTUNATELY, WHAT YOU SAY A~D DO AT THIS MEETING 

WILL, IN MY OPINION, HAVE LITTLE OR NO EFFECT ON THE ACTIVITIES 

OF THOSE WHO SEEK FEDERAL REGULATION OF THE INSURANCE BUSINESS. 

THE BETTER APPROACH TO THE FEDERAL GOVERNMENT IS FOR THE NAIC TO 

DEMONSTRATE ITS COLLECTIVE STRENGTH BY STATING THAT YOUR RECENTLY 

ADOPTED REQUIREMENTS FOR ACCREDITATION AS IT CONCERNS THE PAYMENT 

OF DIVIDENDS, WHILE ACCOMPLISHING CERTAIN OBJECTIVES FOR THE 

STATES, ARE HAVING AN UNANTICIPATED ADVERSE EFFECT ON MANY 

HEI,1BERS OF THE INSURANCE BUSINESS AND, THUS, ON THE INSURANCE 

BUYING PUBLIC. THE APPROACH I RECOMMEND TO YOU IS TO CONTINUE 

-~-

~ L .. ,,, ... 
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~ TO STUDY AND IMPROVE THE MODEL INSURANCE HOLDING COMPANY SYSTEM 
I 

REGULATORY ACT AND PRESS FOR ITS ADOPTION, BUT TAKE INTO ACCOUNT 

BOTH THE PROTECTION OF THE FINANCIAL STRENGTH OF THE COMPANIES 

AND PROMOTION OF INVESTMENT IN THE BUSINESS. THIS APPROACH IS 

BY FAR IN THE BEST INTEREST OF THE INSURANCE BUYING PUBLIC. I 
.. 

[~ SHOULD ALSO OBSERVE THAT THE TIMELINESS AND EFFICIENCY OF MANY OF 

~ THE NAIC MODEL ACTS NEED TO BE STUDIED AS YOU HOVE TO RISK-BASED 

CAPITAL AND STRONGER SOLVENCY REGULATIONS. 

FOR ANOTHER HEETING. 

THAT IS A SUBJECT 

THERE IS GENERALLY NO ONE BEST WAY TO REGULATE THE BUSINESS OF 

INSURANCE, AND WE MUST PRESERVE THE FLEXIBILITY CONTAINED IN THE 

PRESENT REGULATORY SYSTEM. I ASK THAT YOU BUILD ON THE CURRENT 

SYSTEM, NOT SUPPLANT IT. I ASK THAT YOU NOT DEVELOP A RIGIDITY 

OF REGULATION UNDER WHICH THE STATES, THE NAIC, AND THE INSURANCE 

INDUSTRY ITSELF ARE PREVENTED FROM MEETING THEIR RESPECTIVE 

RESPONSIBILITIES. I WOULD ASK THE SPECIAL INSURANCE ISSUES 

COMMITTEE AND PERHAPS THE COMMITTEE ON FINANCIAL REGULATION 

STANDARDS AND ACCREDITATION TO STUDY THIS MATTER, CONSIDER THE 

NArC'S PAST ACTIONS, ALLOW TESTIMONY AS YOU ARE DOING TODAY AND 

THE SUBMISSION OF OTHER DATA, AND THEN COME FORTH WITH A 

RECOMMENDATION WHICH WILL TAKE INTO ACCOUNT NOT ONLY REGULATING 

THE PAYMENT OF DIVIDENDS, BUT ALLOWING THE FLOW OF CAPITAL TO THE 

INSURANCE BUSINESS. 

SUBSTANTIALLY SIMILAR. 

YOU NEED TO ADDRESS THE ISSUE OF WHAT IS 

GIVE YOURSELF AND THE STATES MORE 

-5- ~ 
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:~ LATITUDE TO DETERMINE WHAT IS GOOD REGULATION IN THIS AREA. 

,: 
, " 

t 41! 

THE "LESSER OF" STANDARD MAY BE APPROPRIATE IN SOME JURISDICTIONS 

AND, THUS, I DO NOT ENVISION THE NECESSITY OF CHANGING THAT 

STANDARD. HOWEVER, THERE ARE OTHER APPROACHES WHICH ARE 

COMPLETELY VALID AND 00 PROVIDE ADEQUATE REGULATION BY THE STATES 

AS TO THE PAYMENT OF DIVIDENDS, AND THOSE SHOULD BE RECOGNIZED AS 

SUBSTANTIALLY SIMILAR. 

THIS FLEXIBILITY WOULD ALLOW A NUMBER OF JURISDICTIONS TO BE 

ELIGIBLE FOR ACCREDITATION AS LONG AS THEY MEET REASONABLE 

STANDARDS FOR THE REGULATION OF THE PAYMENT OF DIVIDENDS IN THEIR 

STATE. THERE ARE A NUMBER OF STATES WHICH MAY OR MAY NOT, 

THROUGH THE LEGISLATIVE PROCESS, AGREE WITH THE "LESSER OF" 

LANGUAGE, BUT HAVE OR WILL .ENACT LAWS WHICH PROVIDE A BASIS ON 

WHICH THE INSURANCE REGULATOR CAN DETERMINE WHETHER OR NOT A 

DIVIDEND SHOULD BE PAID. THERE ARE ACCEPTABLE AND PERHAPS EVEN 

MORE EFFICIENT METHODS TO REGULATE THE PAYMENT OF DIVIDENDS BY 

INSURERS THAN THE "LESSER OF" LANGUAGE. THE TEST SHOULD B::, 

DOES THE STATE HAVE LAWS WHICH GIVE THE REGULATOR ADEQUATE 

AUTHORITY TO REGULATE DIVIDENDS AND DISTRIBUTIONS - IS THE 

REGULATOR ACCEPTING HIS RESPONSIBILITY UNDER THE LAWS? THAT 

SHOULD BE THE LITMUS TEST OF DIVIDEND REGULATION, NOT WHETHER A 

STATE'S LAWS CONTAIN THE PHRASEOLOGY "LESSER OF." 

-6-
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LET US WORK WITH THE NAlC AND THE INDIVIDUAL COMMISSIONERS TO 

ASSIST IN THE DEVELOPMENT OF A STRONG, REASONABLE REGULATORY 

SYSTEM FOR THE GOVERNANCE OF THE PAYMENT OF DIVIDENDS. IT IS 

NOT OUR DESIRE TO ALLOW THE INSURANCE INDUSTRY TO WEAKEN ITSELF 

THROUGH THE PAYMENT OF INAPPROPRIATE DIVIDENDS OR DISTRIBUTIONS. 

i~ IF WE WORK TOGETHER TO DEBATE, DISCUSS AND DECrDE THIS ISSUE, THE , 

!j INSURANCE BUYING PUBLIC WILL BE THE BENEFICIARY OF A STRONG, MORE 

-
i 

COMPETITIVE INDUSTRY. 
- . _ .. ,,"' ::-. ~. " .-. 

THANK YOU AGAIN FOR THE OPPORTUNITY TO PRESENT MY THOUGHTS TO THE 

COMMITTEE. IF YOU HAVE ANY QUESTIONS OR IF I CAN BE OF FURTHER 

ASSISTANCE, PLEASE LET ME KNOW. 

RESPECTFULLY SUBMITTED, a -....,...-,., -I----. 
F I RRETT 
OF COUN-$EL 
KENNED~HOLLAND, DELACY & SVOBODA 
OHAHA, NEBRASKA 

-7-
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Remarks by: 

Paul T. Schultz 

Special Insurance Issues Committee 
Sheraton Hotel 

Grand Ballroom il, 2nd Floor 
Seattle, 'VA 

l\1arch 31, 1992 

The First National Bank of Chicago 

Thank you for allowing me to share my thoughts with you regarding the 

recent NAIC mandate that requires states to adopt the "lesser of' dividend 

language for accreditation. I hope to provide useful insight and perspective. 

This morning I will discuss potential impacts within debt markets arising 

from such a change. I will make reference to the inherent framework of the 

regulated insurance industry and cite general environmental issues. Before I 

start, though, let me emphasize that my remarks apply to both life and 

property and casualty insurance industries .. Many of the issues I have 

chosen to highlight in the next several minutes are life insurer specific, but 

by no means does this detract from the significance of such a change to 

property and casualty insurers. State adoption of the "lesser of' dividend 

language as it is written today will have long-term consequences for 

, 
"I . I 

I 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 275 of 452

companies in both industries. 

To give you a little bit of historical perspective, First Chicago is a 

longstanding market leader ill providing financial advisory (II1U commercial 

~. banking services to the insurance industry. Currently, we manage credit 

exposure to nearly 100 companies in excess of $2.5 billion from offices in 

Chicago, New York and London. 

• First Chicago is active in helping insurance companies effectively 

manage liquidity needs by structuring and arranging debt 

transactions. In addition, \ve often act as commercial paper 

dealer. These types of funding strategies are an integral part of 

all prudent capita) structures. 

• We also advise and help execute optimal capital raising 

strategies. \Vhile in the past insurers have relied upon internal 

capital generation to support growth, the ability to raise external 

capital offers a number of strategic advantages in today's 

marketplace. 

• First Chicago helps insurance companies hedge event and 
-

I interest rate risk. Insurers need hedging prod ucts to 

2 , , 
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3ppropriatcly match ~Issets with liabilities 3t insurance company 

Icvels and lock in funding costs at borrowing lcvels. 

• Finally, First Chicago consistently ranks 3mong top providers of 

cash management and other operating services. These products 

~ .. and services are ext rcrnely important to an insurer streamlining 

oper3tions and cutting expenses to increase profitability. 

Aside from obvious standalone merits, First Chicago'S credentials are 

important to highlight because of the high degree of speci3liz3tion required 

to be a major pl3yer (and h3ve concentrations) in anyone industry segment. 

• First Chicago has dedicated the resources necessary to develop a 

thorough understzlI1ding of the industry-specific issues and 

practices (and as you all are aware, there are many). 

• There are only a hZlI1dful of financial insti~utions like First 

Chicago which h3\(' committed adequate time and energy 

neccssary to gain comfort with the risks associated in lending to 

an Insurer. 

• Given the small number of financial institutions which provide 

opportunities for debt financing, insur3nce companies have 

I 
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acccss to only (1 small fraction of total debt supply. 

Now I want to wlk about today's cn\'ironment in which insurers have to 

conduct business. The induslry i" regulated (we all know that). But what 

does that reall\' mean? 

• To policyholders, this means regulators will use all efforts to 

maKc sure obligations are repaid in full. In other words, 

policyholders' claims are first in line for payment. 

• To insurance companies, this means a great number (and 

certainly all material) transactions must be pre-approved by one 

or more state insurance departments. 

• To creditors, this means regulators ultimately have final say as to 

whether or not debt obligations are fully serviced and repaid in 

a timely manner. Put another way, senior creditors are 

subordinated to claims of policyholders. Sure, in completing our 

due diligence and running our projection models we assume 

certain parameters (which have been based on the "greater of' 

dividend standard) for repayment. Still, we always know that 

when push comes to shove timely debt service is subject to 

4 
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regul3tory approv31. 

• To regulators, this mcnns available information and evaluation 

processes must be adeq uate to permit objective decisions. In the 

. past, industry measuremcnt standards may have been somewhat 

lacking from regulators' perspective, increasing the subjectivity of 

each decision. This may have led to indecision in some cases as 

to the best manner in which to proceed. However, with the 

introduction of risk based capital, new asset reserves (to account 

for concentrations in certain markets) and more proactive on-

site audits initiated by states (as was done by Minnesota in 1991 

for the mortgage and real estate portfolios of all domiciled life 

insurers), better tools will produce an inflow of higher quality 

information. As these tools and procedures come on line and 

are fully implemented, regulators' objectivity will be raised to a 

new level not yet seen. 

Continuing for a moment with current issues facing the industry, I'd be 

remiss if I didn't briefly discuss heightened interest and concern on behalf of 

investors and consumers. As we all know, a new level of public awareness 

5 
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was brougi1t on by life insurers' asset quality problems and highly publicized 

failures. Subsequent rating agency downgrades in 1991 were also widely 

covered in the media. If insurers didn't have enough to handle cleaning up 

balance sheet \vorries, they also hZld to prepare for possible liquidity runs. 

It's not surprising that insurers counted on all available options to work 

through difficult times. 

While I'm confident that asset quality problems \vill be cured in the long 

run, the issue will not disappezlr overnight. Likewise, investors and 

consumers will not totally dismiss their concerns overnight either. Because 

of this, insurers need to continue to count on all means of support until the 

industry becomes less disadv3I1taged. 

Turning nm"" to the new NAIC accreditation requirement, I believe there 

are several negative potential impacts within debt markets. 

As an aside, I'd like to make a brief comment about the status of change to 

"lesser oL" It's my understanding th3t as of T\1arch 1st (1992) the new 

dividend language has been 3d opted in some form by ten states, with four 
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I' states pending approval. In 1991, twelve states amended their respective 

insurance holding company laws but maintained the "greater of' dividend 

standard. It appears to me that not all states believe adoption of the new 

dividend language as it stands today is prudent. 

As currently written, the new NAIC requirement for accreditation applies a 

dividend constraint across the industry with a very broad brush. Regardless 

of profitability, line of business, size, or any other imaginable characteristic 

of an insurer, the simple change in dividend language to "lesser of' affects 

all companies equally. 

• The already disadvantaged insurance industry will lose flexibility 

as the already limited debt markets for insurers will become 

more inhibited. As an example, First Chicago was party to a 

transaction last fall which clearly was a win-win for all parties 

(including policyholders, creditors and regulators). An insurer 

(domiciled in a state which adopted the "lesser of' dividend 

language) planned to de-leverage significantly through an IPQ, 

but required a new, smaller senior financing to close 

simultaneously with the IPQ. The new financing required 
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dividends greater than 10% of surplus (but less than projected 

earnings) for repayment. Although the transaction was 

eventually consummated, the senior financing was reduced 

through asset sales and placement of subordinated debt with an 

3ffiliate insurer. Not all win-\vin transactions will have the 

luxury of such options. First Chicago is currently party to three 

other transactions which incorporate de-leveraging, other win-

win examples. The change in dividend language to "lesser of' 

could negatively 3ffect all three. 

• Growth for all companies will slow. Highly profitable companies 

will lose some access to debt markets and be forced to once 

again rely on intern~:d capital generation. Not so profitable 

companies (including companies with very profitable lines of 

business working through balance sheet issues) will lose more 

access to debt markets. Simply stated, insurers could lose 

flexibility when its needed most. 

• Consolidation of weaker companies will fall off significantly. 

\Vhile many insurers are well positioned to gro\\' through 

acquisition (and buy weak insurers protecting all constituents), 

8 
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I 
reduced access to debt markets will make transactions much 

more difficult to complete. 

• Finally, transactions which have been completed under the 

assumption of dividends based on the "greater of' standard are 

subject to great scrutiny if the state of domicile adopts the new 

dividend language. The basis for argument within debt markets 

will be that a material adverse change has occurred. Although 

it's difficult to predict the outcome of such debates, it is 

probably safe to predict that the process will be painful for all 

parties. 

In summary, I want to re-emphasiie several points. 

• The insurance industry must regain its advantage versus other 

financial industries. In my opinion, insurers will collectively have 

to restore profitability and demonstrate capital growth. 

• At the same time, flexibility and alternative sources of capital 

have never been more important to insurers. While on the road 

to full recovery, insurers must be able to count on all supporters 

(past and present). 

9 
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• Subjecting highly profit3ble comp3nies to the same dividend 

standard as mediocre performers is too restrictive. Highly 

profitable and well-run companies will be discouraged, if not 

prevented, from t:1king full advantage of all strategic 

opportunities (including acquiring some mediocre performers). 

• Finally, the introduction of new monitoring tools establishes 

me3surcment standards that can and should be used by the 

regulators to gauge performance and set policy. 

Thank you again for this opportunity to share my thoughts. 
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NAIC Special Insurance 
Issues (El Committee 

March 31, 1992 

Re: Extraordinary di vidends section of the NAIC Model Holding 
Company Act. 
Mr. Chairman and members of the E Committee, my name is Robert 

S. Seiler. I am with the law firm of Lord Bissell and Brook. My 
appearance before you is in the nature of an amicus. I do not 
represen t a cl ien t in of fering this s ta temen t. In tha t sense, I 
have no built in bias on this topic. 

By way of background, I served as a member of each NArC 
advisory committee which ever considered the subject of insurance 
holding company system regulation, from the inception of the Model 
Act in 1968 through the last revision of that Model in 1986. I 
served as Chairman of the Advisory Commi t tee to the Financial 
Services Integration Task force which produced the revision to the 
dividend provision of the Model Act which is the subject of the 
controversy before you today. It is because of my long history of 
association with the Model Holding Company Act and my history of 
support for reasonable regulation in this area that it was 
suggested to me that I might have a perspective on the subject 
~hich would be of interest to you. 

As with most NAIC Model legislation, the initial Model Holding 
Company Act was a balancing of the need for regulation to protect 
the public and the need of the industry to be able to function 
effectively. Over-regulation can hurt the industry just as under
regulation may lead to harm to the public. The 1968 version of the 
Model Act struck that balance in two ways: 

1). It placed the primary focus of 
regulation in the domiciliary state, 
protecting policyholders in every 
state by providing the 
"substantially similar" language 
wi th which you ere familiar. The 
alternative was regulation by every 
state. The interests were balanced. 

2) . It regulated intra-holding 
company transactions via a prior 
notice or post transaction reporting 
of the transaction. Di vidend 
distributions were included in this 
regulatory framework. The balance 
here was between the extreme of 
prohibiting holding companies 
entirely (which was suggested) and 
regulation which failed to offer 
adequate protection. 

Trigger mechanisms [or 
were chosen via the usual 

reporting 
interplay 
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I 
bet\·:een the Nt'dC and the Advisory 
Committee. Let me emphasize, there 
~as no empirical evidence which led 
to the choice of the trigger 
mechanisms for the prior reporting 
of dividend distributions or the 
reporting of other transactions. 
There was a recognition that 
reasonable regulation was needed. 
There was also a recognition of an 
important principle - you can't keep 
capital in an insurance company 
captive if you are to have a healthy 
and expanding industry - one which 
can meet the capacity needs of the 
public. 

In the context of prior reporting of 
extra-ordinary dividends, the model 
responded to a potential problem 
area - dividends which could do harm 
the insurer. But note that the 
decision in 1968 recognized it was 
appropriate to permit dividend 
distributions of current earnings 
\-,°ithout prior notice. It was deep 
incursions into surplus which 
concerned the regulators at that 
time. Hence, the test of the greater 
of 10% of surplus or earnings. So 
the Model addressed then current 
p~oblems and current regulatory 
mechanisms. 

Remember, all this took place prior 
to the development of IRIS tests and 
other more recent controls over the 
sol vency of insurers. Remember, 
2.1 so, tha t the Hodel incl uded 
reporting of all dividends - so the 
regulator was not without a means of 
addressing problems. 

In 1986, the revision of the extra-ordinary dividend provision 
to its current ::"anguage, i.e. the "lesser of 10% of surplus" or 
current earnings occurred. That change was not based on empirical 
evidence of the need for that precise change. It was based on a 
theoreti=al possibility of problems. The Advisory Committee 
objected to the change but finally withdrew the objection because 
of the "substantially similar" language in the 1'10del. The i.ssue 
could be addressed on a state by state basis. 

Over the years, we have seen the Model Holding Company Act as 
a flexi::le tool reflecting both past and current experience and 
regulatory approaches. Since 1986 the NAIC has developed a 
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considerably broader arsenal of tools in its efforts to protect the 
solvency of insur~rs. Today. a reasonable argument could be made 
tha t the stricter reporting requiremen ts adopted in the 1986 
revision to the Model Holding Company Act are not necessary. That 
is not an argument which r would advocate because I believe the 
Model. as written. still provides the opportunity for reasonable 
regulation because of the "substantially similar" language. 

What has changed matters today is the decision by the NArC to 
require the "lesser" language if a s ta te wishes to be accredi ted by 
the NArC. That action does two things: 

1). r t changes the long held NArc 
concept of model legislation in this 
area to that of uniform legislation. 
disregarding local conditions and 
philosophies; and it effectively 
des troys the "subs tan tially similar" 
provision of the Model Bolding 
Company Act. 
2). It fails to adequately consider 
the effect upon capital needs of the 
industry. It seriously inhibits the 
availability of capital infusions 
in to insurers. a tat ime when 
additional capital is needed. It now 
serves to inhibit the distribution 
of earnings. one of the key elements 
which attracts capital infusions. 
Just as the 1968 Model Act 
recognized you can't keep capi tal 
captive inside an insurer, we must 
also recognize the corollary - you 
shouldn't keep capital from flowing 
into the industry. Reasonable 
testimony today indicates that will 
be the result of mandating the 
"lesser" test as a condition of NAIC 
accredi ta tion. Tha t seems to be a 
counter-producti ve act. It does 
nothing to rna in ta in a healthy and 
growing industry. 

In light of the advances in NArc regulation since 1986 and the 
demonstrated problems produced by the new accreditation principle 
as applied to the Model Holding Company Act, your Committee must 
decide if that change is needed either to protect the public or to 
ensure the success of the NAIC accreditation process. From where I 
si t, I think it is not needed. To the contrary, there have been 
suggestions that this action threatens the accreditation process. 
My recommendation is to leave the Model Act as is and reverse the 
decis ion manda t ing the presence 0 f the "lesser" standard as a 
condition to the accreditation of a state. That appears to me to be 
the reasonable th ing to do given the nel-: evidence of f ered you 
today. 

One last comment, I earl icr noted thal t.he Model Act requires 
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the reporting of all dividends, so the regulator is not ~ithout 

tools to deal with problems in a given case. The instant reaction 
to that observation is "~e'll be too late - we'll never get the 
money back". Please recognize that response equally applies to all 
di vidends and all other transactions wi thin the holding company 
system which are below the trigger mechanism. In a given case such 
transactions could be harmful to the insurer but the NAIC decided 
triggers were appropriate. Tile question is "where do you draw the 
line?" My response is "you draw it at the point where you do not 
produce a counterproductive resul t! Thank you for receiving my 
comments. 

~~ 
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Statement of S. Roy Woodall, Jr. 
before the 

NAIC Special Insurance Issues (E) Committee 

1'1arch 31, 1992 

My name is Roy Woodall, and for the past twelve years I have served as 
Pres iden t and Ch i e f Opera t ing Of f icer of the Na tiona I Associa tion of 
Life Companies, a non-profit trade association of over 500 predominantly 
small to mid-size life insurance companies. It was 30 years ago that I 
first went to work'as an attorney for the Kentucky Insurance Department, 
where I served ~s Commissioner during 1966-67. The purpose of 
IIlen t ioning til i s lJi.lckg roulld j E:; noL La reveal my age, bu t to explain why, 
in preparing these remarks, I made an effort to trace the regulatory 
history of Section 5 (b) of the Model Insurance Holding Company Act 
("Model IHC Act") which was first approved by the NAIC in 1969. To 
follow the historical development of a particular Model provision can be 
very illuminating as to the reasons for its development as well as to 
its subsequent modifications. Perhaps a quick review of our findings 
will help to put today' s discussion dealing wi th Section 5 (b) in a 
bet ter regula tory perspective wi thin \·.'hich to incorpora te our other 
rem ark s . AsS h a k e s pea rep uti tin Act I I 0 f The Te m pes t : " \~ hat i sPa s t 
is Prologue." 

1. Regulatorv Historv of Section 5(b} Prior to December, 1991 

(a) After the initial adoption of the Model IHC Act in 1969 which 
contained the "greater of" language in Section 5 (b), there was 
little activity on this issue until the late 1970's. Then, 
according to the K~IC's Model Regulation Service pp 440-44, 
consideration ,·;as given to strengthening Section 5(b) so that all 
distributions to a parent would be covered, and reference was then 
made tc the 1978 NAIC Proceedinqs, I, pp 218,220 for the following 
statement: 

"One concern over tightening the dividend and distributions 
provisions too severely was an adverse impact on the 
willingness of holding companies to infuse capital into their 
subsidiary insurers during times of financial stress. If the 
holding company could not ultimately extract such monies after 
the insurer reached a sounder level, it might be unwilling to 
infuse ca;Jital in the first place." 

We feel that this statement of concern expressed by the regulators 
1n 1977 is just as \'alid now as it was then. 

"""" --... -...... ~~.--, 
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(b) In 1983, tllO Illinclis Insurance Department proposed changing 
Section ~ (0) in ,tlle 1'10de1 lliC Act (1983 NAIC Proceedings - Vol. II 
pp. 352-3) due to the [act that "the present economic and 
underwri til1(J cycle lIas IlIdde a travesty uut of the dividend 
limitation." lilinuls suggested that the income fOl- P & C insurers 
be definecl as "Ilot inCOIII~)" cdt.ller than "net investment income", a 
change that was subsequently incorporated in the 1984 revision of 
the i'lodel I lIe Act. In ta 1 ~',l Il9 .. ;j th others ill t.he industry, we are 
aware that drJotller defini 110nal question .. ;as raised as to what 
constitutes "~,urplus oS regards policyholders" due to differing 
i n t e r pre tat ion [j j 11 va rio u s r; L ate s a s to \.; h e the r i tin c 1 u de d p aid - i n 
surpluc. HOI,'pv('r, we~c()\llC! 110t find any regulatory history to help 
(: L:n i L Y U 1 all ~.; ~; u e . 

(c) In Decemoer 01. 1984 (1985 NAIC Proceedinqs -Vol I, pp. 178, 
195, and 36) a Special Holding Company Issue ~orking Group chaired 
b~' New York submitted a Report concerning a revised draft of the 
1'1odel IIlC Act to the Financ1al Condition (EX 4) Subcommittee. The 
Report, which was 1-eCel\'el: and adopted, amended Section 5(b) 's 
language from "the greate;.- 0[" not to "the lesser of" but 
to"either." This re\'isiull made the test o[ an e::traordinary 
dividend an ~lternative test, rather than a two-pronged one, and it 
h' C s d u 1 yap pro v (, d by t ! I c, .\ :\ ICE:: e cut i vee 0 m mit tee (J s the n e .. ' 
S~ction r:J(b) ()j tile 198..J :':"jel 11K Act. 

( d) I n :1 arc h () [ 1 () 8:) (l 9 (; :) _~;.\ I CPr 0 c e e din g s - \' 0 1 I I, P p. 1 4 3, 9 5 , 
87, and ?5) an advisory c,':':nmi t tee to the NAIC EX Task Force on 
Integrated Fin(Jncial 8el-\·1C>...'S tiled a Report l-e\'ieh'ing the revised 
198,1 ~'lodel 11K Act whicr-:. specific.::.lly questiGned "the need for the 
changes in the dividenc cdculation by deleting the h'ords 'the 
(] ;- eat e r 0 f' i II f a v 0 r 0 f '.:< the r' i n (r 0 n tot the d i \. ide n d t est . " 
Tne Task Forc(~ ~;taLed 111 :: s ~1()rc!·! minutes that some concern had 
bee n e:: pre sse d h' 1 L h i n LillO cl ,_: .: i so rye U rn mit tee w 11 ere b 'yO the me rn b e r s 0 f 
the Tasl-: Force 11aeJ not tld(: :. he opportunity to revie\,' the revised 
1984 model. The Task l'(_>l-c', then Clppro\'ed a :.>maller h'orl-:.:ing group 
o f reg L ] a tor s "t (l 1 it)} ~; (l ! I " k J t 11 r Co' pre", e II t d 1.. j "e s 0 f L iJ e a (3\' i s 0 r 'yO 

committee. The Repo1-L (>I :!1\? Task Furce ttl ,lune of 1985 again 
r e \' j sed tll e 1 iJ. lVJ U d g eo:. S v <' L 1 0 n ~~ ( L) ) f rUin II e i t. her" t 0 " 0 r . " I n 
Dec e m b e r , 1 9 8 5 , L h e T d Sf:. ::- (l r c e 1- e c e i v e dar e h' 111 i see 11 an eo us 
draf ting changes to the -; (IS:; ;'lode1 lllC .-'\ct along hi th a draft of 
proposed l-(?(]ulaLluns. :L·~.':_~_Xror~E~~(~dins.~- \'Cl] 1. pp. 71. '7?, and 
;:5) and illilica\(:>(j to : ; •... l.,::ecutivf? COlllmit.tee tlJat \,'or-k h'(lulci 
(~;~) 1 1 ~ 1. n U '.; ,111 (l 1 ') i! C . 
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Proceedil!'..1:.; Vol II. Pi:, !'." 125,10'), (13, 9·L 19, dnd 20). It 
\,'as dt :11.i,; 11m.' Illd\ : :," '>~;~;er- ,>I" l'lllql1ij(l~? ,lPP(?dl-ed in ~;(~cLjon 
~'(b) [or \.111': f iri:;l t Line. ,.,1:3 h'ithin d pel-joel 01 lh'(l dlld I)ll!? half 

1(";", "q 1- e d \. (? t 
... 

( )1 t () II () r II 

~ 
_______ ....:...:<.-...,._~€Y&':;':. 

10 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 290 of 452

"lesser of." I t was of special note in the Proceedings tha t the 
"substantially similar" provision of Section 4 of the Model IHC Act 
specifically refers to Section 5(b), indicating that a state with 
"lesser of" language could require its licensed companies that were 
domiciled in "greater of" states to file separate holding company 
statements and request approval of extraordinary dividends even 
though they were not required to do so in the i r own s ta te of 
domicile. To our knowledge this has not happened, which would seem 
to indicate that states do not consider "greater of" and "lesser 
of" to violate the "substantially similar" provision of Section 4. 
The divergence of the states on this issue was anticipated by the 
regulators as evidenced in their working group's memo (1986 
Proceedings-Vol II pp. 124, 125) which states that the group would 
not take a position on the substantially similar issue: "Due to the 
realities that provisions in Section 5 are likely to vary from 
state to state and the political considerations." 

In summary, our review of the history of Section 5(b) of the Model IHC 
Act found that there has been a series of word changes in Section 5(b) 
from "greater of" to "either" to "or" and final to "lesser of." Nowhere 
were we able to find any stated justification for going to "lesser of." 
The fact that only a few states adopted the "lesser of" language from 
1986 - 1991 would indicate that the legislatures in those states could 
not find any real need for the change. To the contrary, several states 
which have enacted an updated Model IHC Act since the NALC'Accreditation 
Program was instituted have specifically found that "lesser of" is not 
acceptable and have gone back to the original "greater of" language. 

2. December 1991 NAIC Action in Section 5(b) and State Accreditation 

In spi te of the regula tory his tory outl ined above, or perhaps 
without the benefit of such background, the NAIC Executive Committee in 
a closed session on December 7, without any hearing or semblance of due 
process, arbitrarily decided that state legislatures must pass the 
"lesser of" language of Section 5 (b) of the 1'10del IHC Act or their 
insurance departments~would not be accredited; or, if such accreditation 
had been or should ....be gran ted wi thou t the s ta tutory "l esser of" 
language, the legislature would have to change the law accordingly by 
1994 or risk having their insurance departments lose accreditation. To 
our knowledge, no study was done by the NAIC to show the impact of such 
a mandated change on holding companies or individual insurers subject to 
the IHC Act. 

As I was leaving Washington, D.C. on friday to come to Seattle, I 
received a letter from the CEO of a member company that illustrates the 
type of information that would have been helpful to the members of the 
Executive Commlttee in coming to their December 7 decision. The letter 
explained the details of the company's recent acquisition \.·;hich utilized 
sen lor debt to fund the transaction. The terms of the agreement 
provided for 211nual payments of principal plus quarterly payment of 
jnterest over a seven-year period. The la\-.' of the domiciliary state at 
the time of the acquisition contained the "greater of" language (and 
still does). Below is a table of the actual dividends required to be 
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distributed in 1989, 1990, and ]991 under the agreement, along \--'ith a 
s (> COil d col urn n s 11 (l win g 1 0 % (l f tl 11? rll- e c e din g yea r 's sur p 1 usa n d a t h i r d 
c()lumn showing the preceding year's net gain from operations (exclusi0e 
uf capital gains). 

1989 
1990 
1991 

DEBT SERVICE 
REQUIREMENT 

3,013,933 
2,973,257 
2,859,011 

] OOt> OF' PRECEDING 
YEAR'S SURPLliS 

1,262,222 
1,659,356 
~; , 165, 523 

PRECEDING YEAR'S 
NET GAIN 

(excl. C. Gain) 

5,830,050 
'/ , 8 54 , B B ,~ 
Il , :)] ~) , () (; '") 

t II r: com p (1 n y has II (1 d II (l pro b 1 e III i n be i n q 
;Il.de 1.0 IllRet it;; dr:ht servicp rf'C{llirCllIent;; ill these y(~urs sillce Ilet gain 
from operations lias comfortably exceeded the debt service requirement. 
lJowever, under a "lesser of" statute, the company could have a real 
problem if the state commissiollPl' refused to approve the extraordinary 
dividend at least equal to scheduled debt service. A regulatory denial 
hould cause the company to be in violation of its debt covenant. Such 
heavy-handedness on a retrospective basis for this member company, and 
many others like it, could actually result in wholesale instances of 
debtors foreclosing on securities; thus :-esulting in the tr<lns:er of 
ohnership of existing companies to unknOh'n parties. 

The December 7 action of the NArc Executive Committee amounts to 
hhat one NArc official has called "drawing a line in the sand" on this 
issue. \~e respectfully submit that such a position by the NArc does not 
send a message to h'ashington t.hat NArC's "national regulation" is 
strong; but, to the contrary, sends a message that the NArC is 
inflexibJe, unreasonable and lacks understanding of the impact of such 
a mandate on state regulation of insurance. 

The 1\ A L C h .J. S , fro mit sur g ani z a t i (l n 1 n 1 9 S ~) ,de [ end e c:J s tat e 
regulation. Last year our Chairman testified before Representative 
Dingell commending state regulation, and I personally testified on 
bell a 1 f 0 fall the lil a j 0 r ins u ran C '.J t r a ci e a o~ S (I cia t ion s (e x c e p t :\ I ,!...) bet 0 t- e 
i\cpresentative [l~-O(jK,; and mcmtwrs of )1l~ H(lUSE~ Judici(]ry Committee 
ucging them to t-eject Il.R. Cj dnd its ;:urthe;- usurpation of state 
l-egulation. To nOh' have to coniront state reguJators over the type of 
action taken ori December 7 by the Executive Committee certainly can give 
() IH~ g r e" t p a u ~,e . 1I a d <l Fed (~ r i'l 1 I) I S \l 1- a nee R c C] u L:Jt: 0 r y ,-\ CJ e n c y In a des u c h a 

sum mar ~ ;:l e cis jon, \,' e w 0 u 1 d h a v" I, (~e n 9 :.1 ':.: ran tee d c e r t a i n rig h t s 0 f a p pea 1 
u!-,der ','Ie [eclc'raL :\clrninistrat.iv(' i)t·()(:\..:dure~ :~.Cl .. III thi~; ca~;f~ 11o;,..'e\'er, 
(Our only administrative appeaJ i~) to you. he commend you for calling 
t his hearing, ("\'e:: on an after t IIC" ; act L)2SJ ";, 2nd tl-\J~;t t.hat \'OU h"j 11 
(= cll- e [ ul 1 y con s i cl e;- d 1 1 0 f t. h (~ t I <; t i III 0 n y 9 i \' e n her e t 0 day . 

he have had the opport.uni ty to re\'ieh ':he PO[';} tion Paper submitted 
toy 0 u by the C'. d r. i t d] 1'1 a nag e In e II t l' ( ) d 1 i l i 0 r. c' n d \, ( )[ 1 1 rJ 1 i }; (~ t () '.~ n d n t· set II e 
a,C]llrnerlt,; illld c()n( __ ll!:;l()n~, cOllt.lill('d (1IP1-':'::: . 
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TO: 

DEPARTMENT OF INSURANCE 

DIVISION OF POLICY, RESEARCH AND SPECIAL PROJECTS 
Legislative Unit 

Parties interested in California's efforts to obtain NAIC 
solvency regulation accreditation 

FROM: Mark Rakich 

DATE: December 10, 1991 

SUBJECT: Proposed legislation aimed at remedying identified 
statutory deficiencies 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

As many of you may know, several pieces of legislation were 
enacted in 1991 to address deficiencies in California statutory law 
relating to the minimum NAIC standards for solvency regulation. A 
number of insurer associations, notably ACLrc which sponsored SB 
695, participated in the process which resulted in enactment of 
several major pieces of legislation patterned after NAIC Model 
Laws. Nonetheless, a significant amount of work remains for 1992. 

As part of the procedure for obtaining accreditation from the 
NArC, the Accreditation Review Team provides the opportunity for 
states to have on-site advance evaluations. This fall, key NArC 
staff reviewed the California Department's written submissions, and 
conducted a two day on-site evaluation of our regulatory program. 
Part of that review involved detailed evaluations and discussions 
of our statutory compliance with required laws. That process was 
an effective give and take discussion which allowed for persuasive 
argument that certain apparent deficiencies are adequately covered 
by other statutes or by consistent and unchallenged administrative 
practice. In fact, our discussions have resulted in tentative 
agreement by NArC staff that a number of issues which they have 
perceived as deficiencies in California law are, in fact, 
adequately addressed. However, the discussions have also 
identified a number of issues which California law simply lacks, 
and for which we have no al ternati ve to seeking enactment of 
statutory changes. wi thout enactment of each of these items, 
accreditation by the NArc is simply not going to happen. 

At this point, I am not going to discuss the importance of 
accreditation, or the independent benefits and policy value of the 
needed statutory changes. r will be working on, and would be happy 
to have any assistance pursuing, an educational and political 
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Accreditation Requirements 
Page two 

lobbying campaign designed orient members of the legislature with 
the goal of enacting a bill containing all of the NAIC required 
statutory changes. The following list identifies each of the items 
which our discussions with the NAIC have determined to be lacking 
in California law. I will be putting together language to address 
each of these issues as quickly as I can, and will forward that 
document to you as soon as it is available. 

1. Examination authority. Although it has not been the 
impression of this Department that our examination authority is 
inadequate, it is now apparent that much of our "authority" is 
implied, rather than express. This is of sUbstantial concern to 
the NAIC. Therefore, enactment of the NAIC Model Law on 
Examinations is necessary. 

2. Holding Company Act. Several changes are necessary: 
administrative remedies (Section 10 of the Model Act), rescission 
authority (Section 12 of the Model Act), and prior approval of 
extraordinary dividends need attention. The dividend provision 
requires approval only if the dividend exceeds the greater of 
either of two standards -- this must be amended to require prior 
approval if the dividend exceeds the lesser of the two. There is 
also a need to delete a reference to "investment" income in the 
dividend provision -- it should merely refer to "income". 

3. Producer Controlled Insurer Act. This NAIC Model has been 
amended (July 1991) since our previous review, and it now appears 
that we no longer have other laws providing substantially the same 
requirements. 

4. Single risk limitation. California has no property/casualty 
single risk limitation, and we need a broad limitation applicable 
to all lines similar to section 3080. 

5. CPA Audit. Although enacted in 1990, our CPA audit law is out 
of date already. In conjunction with this change, we may also need 
to more expressly require use of NAIC annual statement blanks, as 
well as NAIC Accounting Practices and Procedures. (These are on 
the order of codifying longstanding administrative practice; 
however, the NAIC staff has indicated that this is one of the areas 
that practice is inadequate without express statutory authority.) 

6. Minor changes to the Risk Retention Act to conform to the 
Model Law. (We are continuing to evaluate this issue to determine 
precisely where our law is deemed lacking.) 

7. Examination authority relating to producers. Our law on this 
issue is vague; it is implied by requirements for recordkeeping, 
and we have a regulation. NAIC wants examination authority to be 
beyond question so that there can be no argument of the regulator's 
right to examine licensees. 
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POLICY, 

RESEARCH AND 

SPECIAL PROJECTS 

INTEROFFICE MEMORANDUM 

TO: Mark 

FROM: Cheryl 

DATE: February 11, 1992 

SUBJECT: Extraordinary Dividend Transactions Handled by the 
Department 

•••••••••••••••••••••••••••••••••••••••••••••••• 
I was only able to gather the Department's statistics for 
extraordinary dividends for the years' 1985 through 1991. Lorraine 
Johnson has indicated that these are no common transactions, but 
are applied for only when companies are going through 
reorganizations. Extraordinary dividends are applied for just 
before a company is sold off. The transactions handled by the 
Department during the above-referenced years are as follows: 

year f!I2fllI approved denied withdrawn pending 

1985 5 4 1 

1986 7 6 1 

1987 13 11 1 1 

1988 6 6 

1989 10 9 1 

1990 11 9 1 1 

1991 11 9 2 

~~.i 
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TO: 

FROM: 

DATE: 

SUBJECT: 

DEPARTMENT OF INSURANCE 

DIVISION OF POLICY. RESEARCH AND SPECIAL PROJECTS 
Legislative Unit 

MEMORANDUM 
Ross Sargent 

Mark Rakich 

February 12, 1992 

! r. 

NAIC Accreditation bill; just a couple of comments 
concerning 2 issues which have come up 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

1. Norwood expressed concern about inclusion of the Producer 
Controlled PIC Insurer Model Act, alleging that it was not yet 
adopted. I think he is mistaken, but will continue to review the 
matter. Attached is a copy of the relevant page of the 
requirements, which indicates it is needed by June 1993. 
Obviously, unless enacted this year, we won't be able to get it in 
time for June 1993, and will have difficulty getting accredited in 
December. 

2. Concerning the Department's past history of handling prior 
approvals of requests to approve extraordinary dividends, I have 
attached our "record" since 1985. The volume is low, approval rate 
is high. Even with a tightening of the standard as now required 
(see attached minutes from NAIC October meeting) I wonder why this 
can be such a big deal? 
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Regulatory 
Practices and 
Procedures 

-1,' 

17. 

1. 

ii) 

iii) 

panies to participate in the NAlC Insurance Regulatory 
Information System (IRIS). 

State law should contain a provision similar to the 
NAlC's Model Risk Retention Act for the regulation of 
risk retention grc'lps and purchasing groups. 

..~ 

State statute should contain the NAIC's Model Law for 
Business Transacted with Producer Controlled Proper-
ty jCasualty Insurer Act or a similar provision. This 
Model was amended in June 1991, and will not be 
required for accreditation until June 1993. 

Recent Additions to the Standards 

In December 1990, the NAIC added to the original list of 
Financial Regulation Standards three additional standards: 

1. Managing General Agents 

State law should contain the NAlC Managing General 
Agents Act or an Act substantially similar. 

2. Reinsurance Intermediaries 

State law should contain the NAlC Reinsurance Inter
mediaries Act or an Act substantially similar. 

3. Examinations 

State law should contain the NAIC Model Law on 
Examination or an Act substantially similar. 

States will have two years from the date of adoption by the 
NAIC to comply with these new standards (see "Evolving 
Standards: The Impact of Changes in the Financial Regulation 
Standards", page 11, for procedures for revising standards). 

Financial Analysis 

i) Department should have a sufficient staff of [mancial 
analysts with the capacity to effectively review the finan
cial statements as well as other information and data to 
discern potential and actual financial problems of do
mestic insurance companies. 

ii) Department should have an intra-department com
munication and reporting system that assures that all 
relevant information and data received by the depart
ment which may assist in the financial analysis process 

Page 8 The NAIC Financial Regulation Standards and Accreditation ProgRm 
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year @12§. 

1985 5 

1986 7 

1987 13 

1988 6 

1989 10 

1990 11 

1991 11 

approved denied 

4 1 

6 1 

11 

6 

9 

9 1 

9 2 

withdrawn pending 

1 1 

1 

1 
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I 
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communication and the sharing of otherwise confidential information with other 
atate regulatory officials on a confidential basis Commillllsioner Pomeroy Ilsked 
Mr. schacht to chair a drafting subcommittee with D.C., Ga., Md., Miss. and Va. 
participating to develop specific language for proposed inclusion in the 
Financial Reqqlation Standards. 

Commissioner pomeroy requested 8ruce schowengerdt (NAIC) to develop a proposal 
regarding the scope for the required interim annual reviews of accredited states 
and to develop a form for completion by the states using the oelf-evaluati.on 
guide as a baae. Commissioner Pomeroy requested Ms. siegel and Carol Oatapehuk 
(Fla.) to help h~ oversee this project. 

The committee considered which varllllion of a model Cited in the Financial 
Requlation Standards is required for accreditation in an instance where the 
model hAa been Amended subsequent to the adoption of the etandards and concluded 
that the ve~8ion required for accreditation i8 that version which was in effect 
at the tLme the standards were adopted unles8 the amendments are specifically 
adopted by the committee. 

The original accreditation process procedures called for the committee to hear 
reports from review teams and award accreditation at nationa~ meetings only, 
however, the cOIIIIIIittee concluded that it is important for this process to be 
t~ely and will, therefore, being hearing reports from review teams and awarding 
accreditation at the zone meetings as well • 

. --The committee again discussed the question of whether it was necessary for a 
state to have the s~e definition of an extraordinary dividend as per section 
S(b) of the HAle Hodel Insurance Holding Company System Regulatory Act in order 
for the state to be in compliance with the standard on holding company aystems. 
This issue was previously discuased at the committee's meeting in Pittsburgh, 
Pa. on september 15, 1991 but no consensus was reached. After considerable 
discussion and upon motion duly made and seconded, the committee voted seven to 
one with One abstention and one absent that the Hodel Act language is necessary 
for compliance with the standard with a two year transition period for states to 
qet their code changed • 

..:=---=""-==--= 
Commissioner Pomeroy noted that additional qualified Accreditation review team 
candidates were needed, primarily candidates with a financial background. 

HAving no further busineBS, the (EX) committee on Financial Regulation standards 
and Accreditation adjourned at 5:00 p.m. 
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TO: 

FROM: 

DATE: 

SUSJECT: 

DEPARTMENT OF INSURANCE 

DIVISION OF POLICY. R£SEARCH AND SPECIAL PROIEC.TS 
Legi~lbtiVC Unit 
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Ross Sargent 

Mark Rakich 

March 26, 1992 

SB 1666; proposed amendments 

F'. 2."-;--

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

I want to confirm that the only objection which either you or 
I . have heard is the "greater/lesser" issue concerning prior 
approval of extraordinary dividends. I am unaware of any other 
issue being raised, except John Norwood's inquiry about whether the 
Producer Controlled Insurer Act is an NAIC requirement. Please let 
me know if I am mistaken. Since we have discussed this issue, I 
will not go into it furthel:" here. This memo will address 
amendments which either missed getting into the bill originally, or 
which have been brought to my attention subsequently by various 
Department staff. 

1. Attached are amendments to Sections 900.2 and 923, as well as 
the addition ot Article 10.5, commencing with Section 930. My file 
shows that I faxed you these atter I originally gave you the basic 
NAIC Model Laws, so I think you had already gone to Leg Counsel by 
the time you received these. I think these are similarly non
controversial, as they were included in the summary memo I sent out 
to various parties some time ago. 

Briefly, section 900.2 amendments update the audited annual 
statement requirements which were enacted in 1990. As a practical 
matter, these new requirements will be easier for insurers to meet 
because it will be far more standardized than if they have to meet 
the NAIC rules everywhere but here. 

Section 923 basically COdifies current practice -- we don't 
make our own unique forms, and the insurers all use the 
standardized NAIC forms everywhere else, so this won't make any 
difference. 

section 930 is fairly common sense -- it isn't a good idea to 
have all your eggs in one basket. The excepted lines all have 
specific rUles already in place governing this issue; however, the 
Code does not contain a general rule (although it is somewhat 
addressed in the "operating in a hazardous manner" language found 
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Ross Sargent 
March 26, 1992 

Page two 
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elsewhere, since excessive concentration of risk is clearly not 
good. But there is no clearly stated rule.) 

2. On Page 5, subdivision (a) of section 739.3 refers to 
"examination warrants." This seems to us to be one of those rather 
arcane twists of NAIC terminology which does not fit with real 
world operations -- we I va never had anything like examination 
warrants before, and insurers have never asked for or inquired 
about one. I suggest the following: 

Page 5, strike out lines 5-7, inclusive, and add: 
commissioner' s designee shall appoint one or more examiners to 
perform the examination and instruct them as to the scope of 

3. On Page 5, line 16, the word "employees" is omitted. It 
should be added as it is on lines 23 and 27. 

4. On Page 6, subdivision (d) of Section 739.3 authorizes the 
commissioner to retain various professionals to act as examiners. 
As a practical matter, it is usually DOl employees which conduct 
the examinations in the normal course of things. The language he,re 
is standard NAIC Model Law language. It has been suggested that 
the public employees who actually do this work, and their employee 
associations, might prefer it if they were actually referenced in 
the Code Section. Although I have not heard from organized labor 
on the issue, it seems to me both reasonable and prudent to include 
such a reference. My suggestion would be as follows: 

page 6, line 13, after "examiners," add: or any of the 
employees of the Department assigned by the commissioner to 
carry out the purposes of this Article, 

5. On Page 13, we are adding the basic penalties provisions of 
the NAlC Model Holding Company Act. Subdivisions (a) and (b) deal 
with the issue of late filing and failure to file. Subdivision (a) 
basically deals with the negligently late ("I forgot") kind of 
situation; subdivision (b) deals with the intentional violations. 

The NAIC Model has the language we have in the bill, but the 
amounts are blanks to be filled in. I think the subdivision (a) 
fines should be changed, for a couple of reasons. First, I think 
I picked numbers which are too high. Second, the issue is already 
dealt with by existing Section 924. Since the sUbdivision (a) 
approach is not dealing with the intentional violation scenario, 
the lower amount, summary approach contained in Section 924 as an 
incentive for insurers to be timely makes more sense. I would 
propose the following: 

I 
I 
I 
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Ross Sargent 
March 26, 1992 

Page three 

110";''';';j:j 4 

Page 13, strike lines 11-23, then add: 1215.10. (a) Any 
insurer which files a statement, report, or request for 
approval required by this article in a timely manner shall be 
subject to the late filing fees set forth in section 924 . 

6. In conforming the NAIC Model to the California Insurance Code, 
I missed a reference. On page 14, line 3, "Section 5" should be 
stricken out and replaced with "Section 1215.5" 

7. I noted that the criminal penalty for the Holding Company Act 
was left blank. I think the proper way to conform to California 
criminal law is as follows: 

Page 14, strike out lines 32-33, and add: shall be imprisoned 
in the state prison, or fined up to $50,000, or both. 

s. On page 17, sUbdivision (f) of the definitions in the Producer 
Controlled Insurer Act includes the definition of "Producer". It 
has been suggested to me that it needs to be conformed to the 
California license category (see section 1625). I suggest that the 
provision be amended as follows: 

Page 17, strike out line 11, and add: (f) "Producer" means a 
fire and casualty licensee or licensees 

I would not anticipate any difficulties with these amendments. 
For your convenience, I am including a list of amendments without 
the clutter of explanation for you to take to Leg Counsel. 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 304 of 452

I 
} 
,1 

J...I, .......... ' ',"_'" ,_ ..... -'-.. --.• _., 

F'.S f 

AMENDMENTS TO SB 1666, as introduced 

Amendment No. 1 

Page 5, strike out lines 5-7, inclusive, and add: 
commissioner's designee shall appoint one or more examiners to 
perform the examination and instruct them as to the scope of 

Amendment No. 2 

Page 5, line 16, after "directors, add: employees, 

Amendment No. 3 

Page 6, line 13, after "examiners, If add: or any of the 
employees of the Department assigned by the commissioner to 
carry out the purposes of this Article, 

Amendment No. 4 

Page 13, strike out lines 11-23 inclusive, then add: 1215.10. 
(a) Any insurer which files a statement, report, or request 
for approval required by this article in a timely manner shall 
be subject to the late filing fees set forth in Section 924. 

Amendment No. 5 

Page 14, line 3, strike out tiS" and add: 1215.5 

Amendment No. 6 

Page 17, strike out line 11, and add: (f) "Producer" means a 
fire and casualty licensee or licensees 

Amendment Nos. 7, 8, and 9 

Please add the 3 new sections as attached (Sections 900.2, 
923, and 930.) 

--

I 
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Section 900.2 of the Insurance Code is amended to read: 

900.2. (a) All insurers doing business in this state shall 
have an annual audit by an independent certified public accountant 
and shall file aftd audited financial ref'ert 'yJith the eoffifftissiooer, 
ift triplicate, on or befe:t'e June 30 of each year for the year 
ending Deeeffil3er ~ ± immediately t?reeeding. The audit shall be 
conducted and the audit report filed in conformity with the Annual 
Audi ted Financial Reports instructions contained in the annual 
statement instructions as promulgated from time to time by the 
National Association of Insurance Commissioners. 

(b) The cornmissioner may grant a 30-day extension of the Jtme 
~ filing date upon a showing by the insurer and its certified 
public accountant of the reasons for requesting that extension and 
the determination by the commissioner of substantial cause for an 
extension. The request for an extension shall be submitted in 
writing not less than 20 days prior to the due date in sufficient 
detail to permit the commissioner to make an informed decision on 
the requested extension. 

[delete subdivisions (c) and (d), and re-letter (e) to (c)) 

Section 923 of the Insurance Code is amended to read: 

923. The commissioner shall cause to be prepared, and shall 
fun'lisl'1 eft demand to each of the iftS'1:tt-er5, printed forms of the 
'S"t.atements herein requiree:. rewire every insurer which loS 

required to file an annual statement to use the annual statement 
blanks and instruCtions thereto promulgated by the National 
Association of Insurance Commissioners. The statements shall be 
completed in conformity with the Accounting Practices and 
Procedures Manual promulgated by the National Association of 
Insurance Commissioners. The commissioner He may n1ake .g.u.efi changes 
from time to time in the form of ~ the statements and reports as 
seem to him or her best adapted to elicit from the insurers a true 
exhibit of their condition. The commissioner shall notify each 
insurer of any changes to the National Association of Insurance 
Commissioners' annual statement blanks which the commissioner has 
determined pursuant to this Section to be appropriate. The same 
forms must be -eo furnished on demand eo all l:flOUrCrs engaged in the 
same kind of business. 

Article 10.5, (commencing with Section 930) is added to Chapter 1 
of Part 2 of Division 1 of the Insurance Code to read: 

Article 10.5. Single Risk Limitation. 

930. (a) An insurer admitted to write 1 or more of the 
classes of insurance specified in subdivision (b) shall not 
undertake any single risk or accept reinsurance on any single risk 
when its liability thereon in excess of the amount reinsured by 
authorized reinsurance exceeds 10 per cent of its capital and 
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surplus as shown by its last statement on file in the office of the 
commissioner. 

(b) This Section shall apply to insurers admitted to transact 
any class or classes of insurance specified in Chapter 1 
(commencing with section lOO) of Part 1 of Division I, except: 

(1) Life, as defined in Section 101; 

(2) Title, as defined in Section 104; 

(3) Surety, as defined in Section 105; 

(4) Mortgage Guaranty, as defined in Section 119; 

(5) Financial Guaranty, as defined in Section 124. 

.-
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THE CU~o£NT DATABASE IS 
YOUR QUERY: 38-21-270 
SC ST s 38-21-270 
Cede 1976 s 38-21-270 

CODE OF 
COPYRIGHT 

CP'2 .. PTER 21. 

SC-ST-_".llN 

P. 2 O? 4 SC-ST-ANN 

LA'!iS OF SOUTH CA.P.OL~NA 1976 ANNOT;"TSD 
(c) 1990 BY THE ST.\TE OF SOUTH CAROLINA 

TITLE 38. INSU~~CE 
INSU~~NCS HOLDING COHP.iUri P£GtrL:?-.TOP,Y ACT 

p 

s 38-21-270. Notice and approval of extraordinary dividends or distributions 
required. 

No domestic insurer shall pay any extraordinary dividend or make any other 
extraordinary distribution to its shareholders until (i) the Commissioner has 
approved the payment or (ii) the Commissioner has not disapproved the payment 
within thirty days after receiving notice of the declaration. 

For purposes of this section, an extraordinary dividend or distribution 
includes any dividend or distribution of cash or other property, whose fair 
market value together with that of other dividends or distributions made 
within the preceding twelve months exceeds the greater of (a) ten percent of 
th£ insurer's surplus as regards policyholders ~s of the previous December_ 
thirty-first, or (b) the net gain from operations of the insurer, if the 
Lnsurer is a life insurer, or the net investment income, if the insurer is not 
a life insurer not including realized capital gains, for the year ending tne 
previous December thirty-first but does not include pro rata distributions of 
any class of the insurer's own securities • 

An insurer -may declare an extraordinary ·dividend or distribution ·~hich is 
conditional upon the Commissioner's approval. The declaration confers no 
rights upon shareholders until (1) the Commissioner has approved the payment 
of the dividend or distribution or (2) the Commissioner has not disapproved 
the payment within thirty days after receiving notice of the declaration. 

HISTORY: Former 1976 Code s 38-21-270 (1947 (45) 322; 1952 Code s 37-877; 1962 
Code s 37-877] recodified as s 38-37-270 by 1987 Act No. 155, s 1. Former 1976 
Code s 38-29-260 (1962 Code s 37-1424; 1971 (57) 351; 1986 Act No. 426, s 17] 
recodified as s 38-21-270 by 1987 Act No. 155, 5 1; 1988 Act No. 370. 

REFERENCES 
CROSS REFERENCES--

As to the applicability of this section to the report by an insurer on all 
dividends and distributions to shareholders, see s 38-21-170. 

As to authority of Commissioner to order insurer to cease and desist any 
activity which is subject to this section and which would not have been 
approved, see s 38-21-340. 

RESEARCH AND PRACTICE REFERENCES--

43 Am Jur 2d, Insurance ss 52, 62. 
44 CJS, Insurance ss 56, 72. 
Code 1976 s 38-21-270 
SC ST s 38-21-270 

1 

--_._---- . . -.~ 

;'. ~.,..~ ... :::-:-- ,- , ,- .. --,.,. 

1 
I 
I 
I 
i 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 309 of 452

I 
( ..... 

THE: CU?..."'-ENT DATABASe:: IS NC-ST-MlN 
YOUR QUE:RY: 58-19-30 
HC ST s 58-19-30 R 2 OF 4 

G.S. s 58-19-30 
NC-ST-;' .. NN ? 

Copyright (cl 1944-1991 by The Michie Company. All rights reserved. 
GENERAL STATUTES OF NORTH CAROL It-;.:\. 

CHAPTER 58. INSURANCE. 
ARTICLE 19. INSURANCE HOLDING COMPANY SYSTEM P£GULATORY ACT. 

s 58-19-30. Standards and management of an insurer within a holding company 
system. 

(a) Transactions within a holding company system to which an insurer subject 
to reg~stration is a party are subject to all of the following standards: 

(1) The terms shall be fair and reasonable. 
(2) charges or fees for services performed shall be reasonable. 
(3) Expenses incurred and payment received shall be allocated to the insurer 
~n conformity with customary insurance accounting practices consistently 
appl~ed. 

(4) The books, accounts, and records of each party to all such transactions 
-~hal~ be so maintained as to clearly and accurately disclose the nature 
and- detail~ of the transactions, including such accounting information as 
is necessary to support the reasonableness of the charges or fees to the 
respect~ve parties. . 

(5) The insurer's surplus as regards policyholders following any dividends 
or d~stributions to shareholder affiliates shall_ be reasonable in relation 
to the insurer's outstanding liabilities and adequate to its financial 
needs. 

(b) The following transactions involving a domest~c insurer and any person in 
its holding company system may not be entered into unless the in-surer has 
notified the Commissioner in writing of its intention to enter into the 
transaction at least 30 days before the transaction, or such shorter period as 
the Comm~ssioner permits, and the Commissioner has not disapproved it within 
that period: 

(1) Sales, purchases, exchanges, loans or extensions of credit, guarantees, 
or investments, provided the transactions equal or exceed: (i) with 
respect to nonlife insurers, the lesser of three percent (3%) of the 
insurer's admitted assets or twenty-five percent (25\) of surplus as 
regards policyholders; (ii) with respect to life insurers, three percent 
(3%) of the insurer's admitted assets; each as of the preceding December 
3L 

(2) Loans or extensions of credit to any person who is not affiliated, where 
the insurer makes the loans or extensions of credit with the agreement or 
understanding that the proceeds of the transactions, in whole or in ---
substantial part, are to be used to make loans or extensions of c::edit to, 
to purchase assets of, or to make investments in, any affiliate of the 
insurer making the loans or extensions of credi.t provided the transactions 
equal or exceed: (i) with respect to nonlife insurers, the lesser of three 
percent (3%) of the insurer's admitted assets or twenty-five percent (2S%) 
of surplus as regards policyholders; (ii) with respect to life insurers, 
three percent (3\) of the insurer's admitted assets; each as of the 
preceding December 31. 

(3) Reinsurance agreements or modifications to the agreements in which the 
reinsurance premium or a change in the insurer's liabilities equals or 
exceeds five percent (5%) of the insurer's surplus as regards _ -
policyholders, as 0 f the preceding December 3~, including those agreements 
that may require as consideration the t::ansfer of assets from an insu~er 
to a nonaffiliate, if an agreement or understanding exists bet~een tne 
insurer and nonaffiliate that any portion of the assets will be 
transferred to one or more affiliates of the insurer. 

2 

i 
. I 

~ 
! 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 310 of 452

~. , 

f.'" 

(4) All management agreements, service contracts, or cost-shar~nq 
arrangements ' .... herein the annual aggregate cost to the insure!.'" wo~ld ecual 
or exceed the amounts sFecified in subdivision (1) of this subsecti~n. 

(5) Any material transactions, specified by rule, that the Co~~issioner 
determines may adversely affect the interests of the insurer's 
policyholders. 

Nothing in this section authorizes or permits any transactions that, in the 
case of an insurer, not a member of the same holding company system, would be 
otherwise contrary to law. A domestic insurer may not enter into transactions 
that are part of a plan or series of like transactions with persons within the 
holding company system if the purpose of those separate transactions is to 
avoid the statutory threshold amount and thus avoid the review that would 
otherwise occur. If the Commissioner determines that such separate t!.'"ansactions 
were entered into over any 12-month period for that purpose, the Commissioner 
may exercise the Commissioner's authority under G.S. 58-19-50. The 
Commissioner, in reviewing transactions pursuant to this subsection, shall 
consider whether the transactions comply with the standards set forth in 
subsection (a) of this section and whether they may adversely affect the 
interests of policyholders. The Commissioner shall be notified within 30 days 
after any investment of a domestic insurer in anyone corporation if, as a 
result, of the investment, the total investment in the corporation by the 
insurance· holding company system exceeds ten percent (10%) of the corporation's 
voting securities. 

(c) No domestic insurer shall pay any extraordinary dividend or make any 
other extraordinary distribution to its shareholders until (i) 30 days after 
the Commissioner has received notice of the declaration thereof and has not 
within that period disapproved the payment or (ii) the Commissioner .. has 
approved the payment within the 30-day period. 

For the purposes of this section, an "extraordinary dividend" or 
"extraordinary distribution" includes any dividend or distribution of cash or 
other property, whose fair market value together with that of other dividends 
or distributions made within the preceding 12 months exceeds the lesser of (i) 
ten percent (10%) of the insurer's surplus as regards policyholders as of the 
preceding December 31, or (ii) the net gain from operations of the insurer, if 
the insurer is a life insurer, or the net income, if the insurer is not a life 
insurer, not including realized capital gains, for the 12-month period ending 
the preceding December 31; but does not include pro rata distributions of any 
class of the insurer's own securities. In determining whether a dividend or 
distribution is extraordinary, an insurer other than a life insurer may carry 
forward net income from the previous two calendar years that has not already 
been paid out as dividends. This carryforward shall be computed by taking the 
net income from the second and third preceding calendar years, not including 
realized capital gains, iess dividends paid in the second and immediate 
preceding calendar years. 

Notwithstanding any other provision of law, an insurer may declare an 
extraordinary dividend or distribution that is conditional upon the 
Commissioner's approval, and the declaration shall confer no rights upon 
shareholders until (i) the Commissioner has approved the payment of the 
dividend or distribution or (ii) the commissioner has not disapproved the 
payment within the 30-day period referred to above. 

(d) For the purposes of this Article, in determining whether an -insurer's 
surplus as regards policyholders is reasonable in relation to the insurer's 
outstanding liabilities and adequate to its financial needs, all of the 
following factors, among others, shall be considered: 

(1) The size of the insurer as measured by its assets, capital and surplUS, 
reser,es, premium writings, insurance in force, and other appropriate 
criteria. 
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(2) The extent to which the insurer's business is diversified among the 
several kinds of insurance. 

(3) The number and size of risks insured in each kind of insurance. 
(4) The extenc of the geographic dispersion of the insurer's insured risks. 
(5) The nature and extent of the insurer's reinsurance program. 
(6) The quality, diversification, and liquidity of the insurer's investment 

portfolio. 
(7) The recent past and projected future trend in the size of the insurer's 

surplus as regards policyholders. 
(8) The surplus as regards policyholders maintained by other comparable 

insurers. 
(9) The adequacy of the insurer's reserves. 
(10) The quality and liquidity of investments in affiliates. The 

Commissioner may treat any such investment as a disallowed asset for 
purposes of·.determining the adequacy of surplus as regards policyholders 
whenever in his judgment such investment so warrants. 

(1989, c. 722, s. 1; 1991, c. 681, ss. 35, 36; c. 720, s. 18.) 

HISTORICAL NOTES 

Effect of Amendments. -- Session Laws 1991, c. 681, ss. 35 and 36, effective 
July 13, ·1991, in subsection (b)·,. substituted. "preceding December 31" for '~'31st 
day of December next preceding" throughout the subsection, in the introductory 
language, substituted "the transaction" for ·such transaction", substituted 
"before the transaction" for "prior thereto"", and substituted "that period" 
for "such period", in subdivision (1), substituted "the transactions" for "such 
transactions", in subdivision (2), substituted "the loans" for "such loans" in 
two places, substituted "the transactions" for "such transactions". in two 
places, substituted "the assets" for "such assets", substituted "management 
agreements, service contracts, or cost-sharing arrangements wherein the annual. 
aggregate cost to the insurer would equal or exceed the amounts specified in 
subdivision (1) of this subsection" for "management agreements that would place 
control of the insurer outside of the insurance holding company system" in 
subdivision (4), deleted former subdivision (5) which read "All service 
contracts or cost-sharing arrangements wherein the annual aggregate cost to the 
insurer would equal or exceed the amounts specified in subdivision (1) of this 
subsection", redesignated the former subdivision (6) as the present 
subdivision (5) I and in the last paragraph, in the third sentence, substituted 
"that purpose, the Commissioner" for "such purpose, he", inserted "the 
Commissioner's", and in the last sentence, substi.tuted "the investment" for 
"any such investment", substituted "the corporation" for "such corporation", 
and substituted "the corporation IS" for "such corporation's"; and in 
subsection (cl, in the first paragraph, substituted "that period" for "such 
period~, substituted "the payment" for "such payment" in two places, 
substituted "the 30-day" for "such 30-day" , in the second paragraph, in the 
first sentence, substituted "lesser of" for "greater of", in clause (i) 
substituted "the insurer's" for "such insurer's", substituted "preceding 
December 31" for "31st day of December next preceding", rewrote clause (ii) I in 
the second sentence, inserted "other than a life i..nsurer", inserted "net", and 
added the last sentence, and in the last paragraph, deleted "thereof" 
following "commissioner'S approval", substituted -the declaration" for "such a 
declaration", substituted "the dividend" for "such a dividend", and 
substituted "the payment" for "such payment" following "has not disapproved". 

Session Laws 1991, c. 720, s. 18, effective July 16, 1991, in subdivision 
(b) (3), substituted "the insurer's" for "the the insurer's." 

G. S., s 58-19-30 
MC ST s 58-19-30 

END OF DOCtJHENT 
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THE ~U~~NT DATABAS~ IS OH-ST-ANN 
YOUR QUERY: 3901.34 
OR ST s 3901.34 R 2 OF 3 

R.C. s 3901.34 (Page's) 

PAGE'S OHIO REVISED CODE ANNOTATED 

On-ST-?u'CN P 

copyright (c) 1912 t( 1991 by Anderson PublL~hing Co. All rig.lts reserved. 
TITLE 39: INSURANCS 

CHAPTER 3901: SUPERINTENDENT OF INSUR.1:I~CS 
(INSURMjCE HOLDING COMPANY SYSTEMS) 

s 3901.34 Standards for material transactions; reasonable surplus; 
extraordi~ary dividend. 

(A) Material. transactions by registered insurers with their affiliates shall 
be subject to the following standards: 

(1) The terms shall be fair and reasonable; 
(2) The books, accounts, and records of each party shall be 50 maintained as 

to clearly and accurately disclose the precise nature and details of the 
transactions; 

(3) The insurer's surplus as regards policyholders £ollowing any dividends or 
distributions·to shareholder affiliates shall be reasonable in relation to the 
insurer's outstanding liabilities and adequate to its financial needs. 

(E) For the purposes of this section, in determining whether an insurer's 
surplus as regards policyholders is reasonable in relation to the insurer's 
outstanding liabilities and adequate to its financial needs, the following 
factors, among others, shall be considered: 

(1) The size of the insurer as measured by its assets, capital, surplus, 
reserves, premium writings, insurance in force, and other appropriate criteria; 

(2) The extent to which the insurer's business is diversified among the. 
several lines of insurance; 

(3) The number and size of risks insured in each l~ne of business; 
(4) The extent of the geographical dispersion of the insurer's insured risks; 
(5) The nature and extent of the insurer's reinsurance program; 
(6) The quality, diversification, and liquidity o£ the insurer.' s investment 

portfolio; 
(7) The recent past and projected future trend in the size of the insurer's 

surplus as regards poli~lholders; 
(8) The surplus as regards policyholders maintained by other comparable 

insurers; 
(9) The adequacy of the insurer's reserveS. 

(C) No insurer subject to registration under section 3901.33 of the Revised 
Code shall pay any extraordinary dividend or make any other extraordinary 
distribution to its shareholders and the declaration of any such dividend or 
distribution shall be conditional and shall confer no rights upon shareholders 
until thirty days after the superintendent has received notice of the 
declaration thereof and has not within such period disapproved such dividend or 
distribution or the superintendent has approved the same within such thirty-day 
period. 

For the purposes of this section, an extraordinary dividend or distribut~on 
includes any dividend or distribution of cash or other property, whose fa~r 
market value, together with that of other dividends or distributions made 
within the preceding twelve months, exceeds the greater of ten per cent 0 f such 
insurer's surplus as regards policyholders as of the thirty-first day of . 
December next preceding, or the net gain from operations of such insurer, kf 
such insurer is a life insurer, or the net inves~nt income, if such insurer 
is not a life insurer, for the twelve-month period ending the thirty-first day 
of December next preceding, but shall not include pro rata distributions of any 
class of the insurer's own securities. 

5 
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HISTORY: 134 v H 203. Eff 9-21-71. 

REFERENCES 

CHOSS-REFERENCES TO RELATED SECTIONS 

1989 Main Volume Cross-References to Related Sections 

Definitions, RC s 3901.32. 
Suspension, revocation, refusal to renew license, RC s 3901.37. 

RESEARCH AIDS 

1989 Main Volume Research Aids 

Insurance holding company systems: 
O-Jur3d: Ins s 18 
C.J.S.: Ins s 91 et seq 

West Key No. Reference 
. Insurance 31.1. 

R. C. s 3901.34 (Page's) 
Of:! ST s 3901. 34 
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TH:=: CUP_P.ENT DATABASe: IS KS-ST-ANN 
YOUR QU2~Y: 40-3306 

KS ST s 40-3306 
K.S.A. s 40-3306 

R 2 OF 2 

KANSAS STATUTES ANNOTATED 
COP~. (c) 1990 By the Revisor of Statutes of Kansas 

CP~PTER 40. INSU~~CE 
AJtTICLE 33. INSURANCE HOLDING COHPA..'HES 

40-3306. Material transactions by registered insurers with affiliates; 
standards; reasonableness of insurer's surplus; extraordinary dividends and 
distributions.·:-· 

(a) Material transactions by registered insurers with their affiliates shall 
be subject to the following standards: 

(l) The terms shall be fair and reasonable; 
(2) the books, accounts and records of each party shall be 50 maintained as to 

clearly and accurately disclose the precise nature and details of the 
transactions; and 
. (3) the insure~'s surplus as regards policyholders following any dividends or 
distributions to shareholder affiliates shall be reasonable in relation to the 
insurer's outstanding liabilities and adequate to its financial needs. 

(b) For purposes of this act, in determining whether an insurer's surplus as 
regards policyholders is reasonable in relation to the insurer's outstanding 
l~abilities and adequate to its financial needs, the following factors, among 
others, shall be considered: 

(1) The size of the insurer as measured by its assets, capital and surplus, 
reserves, premium writings, insurance in force and other appropriate criteria; 

(2) the extent to which the insurer's business is diversified among the 
several lines of insurance; 

(3) the number and size of risks insured in each line of business; 
(4) the extent of the geographical dispersion of the insurer's insured risks; 
(5) the nature and extent of the insurer's reinsurance program; 
(6) the quality, diversification, and liquidity of the insurer's investment 

portfolio; . . 
(7) the recent past and projected future trend in the size of the insurer's 

surplus as regards policyholders; 
(8) the surplus as regards policyholders maintained by other comparable 

insurers; 
(9) the adequacy of the insurer's reserves; and 
(10) the quality and liquidity of investments in subsidiaries made pursuant to 

K.S.A. 40-3303, and amendments thereto. The commissioner of insurance may 
treat any such investment as a disallowed asset for purposes of determining the 
adequacy of surplus as regards policyholders whenever in the commissioner'S 
judgment such investment so warrants. 

(c) No insurer subject to registration under K.S.A. 40-3305, and amendments 
thereto, shall pay any extraordinary dividend or make any other extraordinary 
distribution to its shareholders until: (l) Thirty days after the commissioner 
of insurance has received notice of the declarat~on thereof and has not within 
such period disapproved such payment, or {2} the commissioner of insurance 
shall have approved such payment within such 30-day period. _ 

For purposes of this section, an extraordinary dividend or distribution 
includes any dividend or distribution of cash or other property, whose fair 
market value together with that of other dividends or distributions made within 
the preceding 12 months exceeds the greater of: (1) Ten percent of such . 
insurer's surplus as regards policyholders as of December 31 next preceding, 
or (2) the net gain from operations of such insurer, if such insurer is a life 
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insurer, or the net investment income, if such insurer is not a life insurer, 
for the 12-month period ending December 31 next preceding, but shall not 
include pro rata distributions of any class of the insurer's own securities. 
An extraordinary dividend or distribution shall also include any dividend or 
distribution made or paid out of any funds other than surplus profits arising 
from the insurer's business, as defined in K.S.A. 40-?33, and amend.-nents 
thereto. The provisions of ~.S.A. 40-233, and amendments thereto, shall not be 
construed so ~s to prohibit an insurer, subject to registration under K.S.A. 
40-3305, and amendments thereto, from making or paying an extraordinary 
dividend or distribution in accordance with this section. 

Notwithstanding any other provisions of law, an insurer may declare an 
extraordinary dividend or distribution which is conditional upon the 
commissioner's approval thereof, and such a declaration shall confer no rights 
upon shareholders until: (1) The commissioner of insurance has approved the 
payment of such dividend or distribution or (2) the commissioner of insurance 
has not disapproved such payment within the 30-day period referred to above. 

History: L. 1974, ch. 183, s 6; L. 1988, ch. 164, s 1; July 1. 

K. S. A. s 40-3306 
KS ST s 40-3306 

END OF DOCOMENT -
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T~~ CU~RENT DATABAS2 IS IA-ST-AJ.'lN 
YOU~ QU~RY: 521A.5 
IA ST s 5 21A. 5 R 2 0:' 3 

I . C . A . s 521.:>" . 5 

IOWA CODE ANNOTATED 

IA-ST-ANN 

COPR. (c) WEsr 1991 No Claim to Orig. Govt. Narks 
TITLE XX. INSURANCE 

CHAPTER 521A. INSURANCE P.OLDING COHP.i\.NY SYSTEMS 

521A.5. Standards 

P 

1. Transactions within a holding company system affecting domestic insurers. 
a. Material transactions by registered insurers with their affiliates are 

subject to the following standards: 
(1) The terms shall be fair and reasonable. 
(2) Charges or fees for services performed shall be reasonable. 
(3) Expenses incurred and payment received shall be allocated to the insurer 

in conformity with customary and consistently applied insurance accounting 
practices. 

(4) The books, accounts, and records of each party shall be so maintained as 
to clearly and accurately disclose the precise nature and details of the 
transacti.ons. 

(5) After any dividends or distributions to shareholder affiliates, the 
insurer's surplus as regards policyholders shall be reasonable in relation to 
the insurer's outstanding liabilities and adequate to its financial needs. 
b. A domestic insurer and a person in its holding company system shall not 

enter into any of the following transactions between each other involving 
amounts equal to or exceeding the greater of five percent of the insurer's 
admitted assets or twenty-five percent of the surplus as regards policyholders 
as of the next preceding December 31, unless the domestic insurer notifies the 
commissioner in writing of its intention to enter into the transaction at least 
thirty days prior to entering into the transaction or within a shorter time 
permitted by the commissioner and the commissioner has not disapproved of the 
transaction within the time period: 

(1) Sales. 
(2) Purchases. 
(3) Exchanges. 
(4) Loans or extensions of credit. 
(5) Guarantees. 
( 6) Investments. 
(7) Loans or extensions of credit to a person who is not an affiliate, if the 

domesti.c insurer makes the loans or extensions of credit with theagreernent or 
understandi.ng that the proceeds of the transactions', in whole or in substantial 
part, are to be used to make loans or,.extensions of credit to,. to purchase. 
assets of, or to make investments in, an affiliate of the domestic insurer 
making the loans or extensions of credit. 
·c. A domestic insurer and a person in its holding company system shall not 
enter into any of the following transactions, u~ess the domestic insurer 
notifies the commissioner in writing of its intention to enter into the 
transaction at least thirty days prior to entering into the transaction or 
within a shorter time permitted by the commissioner and the commissioner has 
not disapproved of the transaction within the time period: . 
(~) Al~ reinsurance agreements which in the aggregate will or may require as 

consideration the net transfer of assets to or by the domestic insurer in an 
amount, as of the next preceding December 31, exceeding twenty-five -percent of 
statutory surplus. 

(2) Any material transactions specified by rule which the commissioner 
determines may adversely affect the interests of the domestic insurer's 
policyholders. 

d. This subsection does not authorize or permit any transactions which in the 
case of an insurer would be otherwise contrary to law. 
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e. A domestic insurer shall not enter into transactions which are part of a 
plan or ser ies of like transactions ""'ith a person or persons within the holdinG 
company system if the purpose of those separate transactions is to a70id th~ 
statutory threshold amount and thus avoid the review that would occur 
otherwise. If the commissioner determines that such separate transactions were 
e".tereC: into over a t'..!elve-month period for that purpose, the commissioner mav 
exercise the a' thority under section S21A.l0. -
f. The commissioner, in revie'..!ing transactions pursuant to paragraphs "b" and 

"c u
, shall consider whether the transactions comply with the standards set 

forth in paragraph "a". 
g. A domestic insurer shall notify the commissioner within thirty days of an 

investment of the insurer in a corporation if the total investment in the 
corporation by the insurance holding company system exceeds ten percent of the 
corporation's voting;securities. 
2. Adequacy of. surplus. For purposes of this chapter in determining whether 

an insurer's surplus as regards policyholders is reasonable in relation to the 
insurer's outstanding liabilities and adequate to its financial needs, the 
following factors, among others, shall be considered: 
a. The size of the insurer as measured by its assets, capital and surplus, 

reserves, premium writings, insurance in force and other appropriate criteria. 
b. The extent to which the insurer's business is diversified among the several 

··lines of insurance. 
c.; The number and size of. risks insured in each line of business. 
d. ~heexten~ of the ~eographical dispersion of.the insurer's insured risks. 
e. The nature and extent of the insurer's reinsurance program. 
f. The quality, diversification, and liquidity of the insurer's investment 

portfolio. 
g. The recent past and projected future trend in the size of the insurer's 

surplus. as regards policyholders. 
h. The surplus as regards policyholders maintained by other' comparable 

insurers. 
i. The adequacy of. the insurer's reserves. 
j. The quality and liquidity of investments in subsidiaries made pursuant to 

section 52l.A.2. The commissioner may treat any such investment as a disallowed 
asset for purposes of determining the adequacy of surplus as regards 
policyholders whenever in the commissioner'S judgment such investment so 
warrants. 

3. Dividends and other distributions. A domestic insurer subject to 
registration under section S2lA.4 shall not pay any extraordinary dividend or 
make any other extraordinary distribution to its shareholders until either 
thirty days after the commissioner has received notice of the declaration of 
the payment and has not within the period disapproved the payment, or the 
commissioner shall have approved the payment within the thirty-day period. 
For purposes of this section, an extraordinary dividend or distribution 

includes any dividend or distribution of cash 9r other property whose fair 
market value together with that of other dividends or distributions made within 
the preceding twelve months exceeds the greater of either ten percent of the 
insurer's surplus as regards policyholders as of the next preceding December 
31, or the net gain from operations of th~ insurer if the insurer is a. life 
insurer, or the net investment income if the insurer is not a life insurer, for 
the twelve-month period ending the next preceding December 31, but shall not 
include pro rata distributions of any class of the insurer's own securities. 
In determining whether a dividend or distribution is extraordinary, an insurer 
may carry forward income or gain from operations from the previous two calendar 
years that has not already been paid out as dividends. 

Notwithstanding any other provision of law, an insurer may declar~ an 
extraordinary dividend or distribution which is conditional upon the 
commissioner's approval thereof, and such a declaration shall confer no rights 
upon shareholders until either the commissioner has approved the payment of 
such dividend or distribution, or the commissioner has not disapproved such 
payment within the thirty-day period referred to above. 
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1988 Main Volume Credit(s) 

Acts 1970 (63G.~,.) ch, 1249, s 5. Amended by Acts 1986 (71G.A.) ch. 1102, ss 
19, 20. 

HISTORICAL NOTES 

HISTORIC~~ AND STATUTORY NOTES 

1988 Main Volume Historical and Statutory Notes 

The 1986 amendment revised subsec. 1 and subsec. 3, unnumbered pars. 1 and 2 
which previously provided: ~ 

"1. Transactions with affiliates. Material transactions by registered 
insurers with their affiliates shall be subject to all of the following 
standards: 

"a. The terms shall be fair and reasonable. 

"b. The books, accounts and records of each party shall be so maintained as to 
clearly and accurately disclose the precise nature and details of the 

"transactions. 

"c. The insurer I s surplus as regards policyholders following any dividends or 
distributions to shareholder affiliates shall be reasonable in relation to the 
insurer's outstanding liabilities and adequate to its financial needs." 

"3. Dividends and other distributions. No insurer' subject" to "registration 
under section S21A.4 shall pay any extraordinary dividend or make any other' 
extraordinary distribution to its shareholders until" either thirty days after 
the commissioner has received notice of the declaration thereof and has not 
within such period disapproved such payment, or the commissioner shall have 
approved such payment within such thirty day period. 

"For purposes of this section, an extraordinary dividend or distribution 
includes any dividend or distribution of cash or other property, whose fair 
market value together with that of other dividends or distributions made within 
the preceding twelve months exceeds the greater of either ten percent of such 
insurer's surplus as regards policyholders as of the thirty-first day of 
December next preceding or the net gain from operations of such insurer, if 
such insurer is a life insurer or the net investment income if such insurer is 
not a life insurer, for the twelve month period ending the thirty-first day of 
December" next preceding, but shall not include pro rata distributions of" any 
class of the insurer's own securities. 

"Notwithstanding any other provision of law, an insurer may declare an 
extraordinary dividend or distribution which is conditional upon the 
commissioner's approval thereof, and such a declaration shall confer. no rights 
upon shareholders until either the commissioner has approved the payment of 
such dividend or distribution, or the commissioner has not disapproved such 
payment within the thirty day period referred to above." 

I. C. A. "s S2LA. S 
IA ST s S21A.S 

END OF DOCUMENT 

11 

p "'-""------

"," 

1 

I 
I 
~ 
I 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 319 of 452

,i 

_'PoE CU?_~NT DAT?-.i3ASC: IS NY-ST-r.llN 
YOU?, QUERY: 6407 
NY HIS s 6407 R 3 OF 6 
McKinney's Insurance Law s 6407 

NY-ST-'\.N1i 

HCKINNEY , S CONSOLIO;'.TED LAWS OF MEI'l YOKK ANNOTATED 
COPR. (cl WEST 1991, 1992 Me Claim to Orig. Govt. Works 

INSURANCE LAW 
CH...i\PTER 28 OF T2'3 CONSOLIDATED LAI'lS 

ARTICLE 64--TITLE INSURANCE CORPORATIONS 

p 

(Information regarding effective dates, repeals, etc. is provided subsequently 
in this document.) 

s 6407. Restrictions on dividends 

(a) No title insurance corporation shall declare or pay any cash or property 
dividend on its capital shares, or declare or distribute a stock dividend 
except. out of earned surplus, meaning, for the purpose of this section, surplus 
not. attribut,able to contributions made to surplus within five years next
preceding or to appreciation in value of investments not sold or otherwise 
disposed of. 

_. 
(b) No such corporation shall declare or pay any cash or property divi'dend to 

shareholders which, together with all such dividends declared or paid by it 
during the next preceding twelve months, exceeds ten percent of its then 
outstanding capital shares unless, after deducting such dividends, it has a 
surplus to policyholders at least equal to fifty percent of its reinsurance 
reserve or a surplus at least equal. to fifty percent of the minimum capital 
requi.red of such insurer to transact the business of title insurance, whichever 
shall be greater. For the purpose of this section, "surplus" means the amount. 
of the insurer's admitted assets in excess of (i) all of its liabilities, 
including its reinsurance reserve, and (ii) its outstanding capital shares. 

(c) No such corporation shall declare or distribute any stock dividend which 
shall reduce surplus to an amount less than fifty percent. of its then 
outstanding capital shares. 

INSURANCE LAW 
< Laws 1984, Chapt.er 367, s 1 > 

HISTORICAL NOTES 
HISTORICAL AND STATUTORY NOTES 

1985 "Hain Volume Historical'and Statutory Notes 

Derivation. L.1939, c. 882, s 436(3}(4); amended L.1970 c. 409 s 4, s. 

saLd section 436 was from L.1909, c. 33, s 181, as added L.1938, c. 531. 

HcKLnney's Insurance Law s 64Q7 
NY INS s 6407 
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THE CUR.~NT DAT.:'..SASC:: IS FL-ST-ANN 
YOUR QUERY: 628.371 
FL ST s 628.371 R 3 OF 5 
Hest's F.S.A. s 628.371 

w~ST'S FLORIDA STATUTES ANNOTATED 

FL-ST-ANN 

COPR. (c) WEST 1991 No Claim to Or~g. Govt. Works 
TITLE XXXVII. INSUPJU{CE 

CH....~PTER 628. STOCK AND MUTUAL INSURERS; HOLDING COHPAlIIES 

? 

PART I. STOCK AND MUTUAL INSURERS; ORGAl{IZATION p~D CORPORATE PROCSDURES 

(Information regarding effective dates, repeals, etc. is provided subsequently 
in this document.) 

628.371. Dividends to stockholders 

(1) A domestic stock insurer shall not pay any dividend or distribute cash or 
other property to stockholders except out of that part of its available and 
accumulated surplus funds which is derived from realized net operating profits 
on its business and net realized capital gains. Dividend payments or 
distributions to stockholders shall not exceed 10 percent of such surplus in 
anyone year unless other,.;ise approved by the department. In addition to such 
lirnite.d payments, an insurer mcy make dividend' payments or distrib1J,tions out of 
the insurer's entire net operating profits and realized net capital gains 
derived during the immediately preceding calendar year. 

(2) A stock dividend may be paid out of any available surplus funds in excess 
of. the aggregate amount of surplus advanced to the insurer. under s. 628.401. 

(3) A dividend otherwise lawful may be payable out of the insurer's earned 
surplus even though its total surplus is then less than the aggregate of its 

.. past contributed surplus resulting from issuance of its capital.' stock at a 
price in excess of the par value thereof. . 

(4) The department shall not approve a dividend or distribution in excess of 
the maximum amount allowed in subsection (1) unless, considering the following 
factors, it determines that the distribution or dLvidend would not jeopardize 
the financial condition of the insurer: 

(a) The liquidity, quality, and diversification of the insurer's assets and 
the effect on its ability to meet its obligations. 

(b) Reduction of investment portfolio and investment income. 
(c) Effects on the written premium to surplus ratios as required by the 

Florida Insurance Code. 
(d) Industrywide financial conditions. 
(e) Prior dividend distributions of the insurer. 
(f) Whether the dividend is only a "pass-through" dividend from a subsidiary 

of the insurer. 

1991 Pocket Part Credit(s) 

CR01 Amended by Laws 1985, c. 85-214, s 6, eff. Oct. 1, 1985. 

« For additional credits, if any, see Historical Note field. » 

CHAPTER 628. STOCK AND MUTUAL INSURERS; HOLDING COMPANIES 

REPEAL OF CHAPTER 

< Laws 1982, c. 82-243, a 809(2), provides for the repeal of this chapter 
on October 1, 1991, and review of the provisions therein pursuant to s 
11.61, the Regulatory Sunset Act. For earlier provisions pertaining to the 
regulatory review of this chapter, see the Historical Note under s 
628.011. > 
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HISTORIC!'>..L NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Pocket Part Historical and statutory Notes 

Laws 1985, c. 85-214, s 6, eff. Oct. 1, 1985, provided in subsec. (1) for 
noncash distributions, and added subsec. (4). 

1984 Main Volume Historical and Statutory Notes 

Main Volume Text 

628.371. Dividends to stockholders 

(1) A domestic stock insurer shall not pay any cash dividend to stockholders 
except out of that part of its available and accumulated surplus funds which is 
derived from realized net operating profits on its business and realized 
capital gains. Such cash dividend payments to stockholders shall not exceed 10 
percent of such surplus in anyone year unless otherwise approved by the 
department. Nothing herein shall in any way limit, or be applicable to, cash 
dividend payments out of the insurer's net operating profits and realized 
capital gains derived during the irnmed~ately preceding calendar year. 

(2) A stock dividend may be paid out of any available surplus funds in excess 
of the aggregate amount of surplus advanced to the insurer under s. 628.401. 

(3) A dividend otherwise lawful may be payable out of the insurer's earned 
surplus even though its total surplus is then less than the aggregate of its 
past. contributed surplus resulting from issuance of its capital stock at a. 
price in excess of the par value thereof. ..e ... ' 

Main Volume Historical and Statutory Notes 

Der.ivat.ion: 
Laws 1970, c. 70-439, s l. 
Laws 1970, c. 70-68, s 1-
Laws 1959, c. 59-205, s.657. 

Laws 1970, c. 70-68, s 1, added the second and third sentences to sub sec . (l). 

Laws 1970, c. 70-439, s 1, directed the statutory revision service' to correct 
term.inology in conformance with the Governmental Reorganization Act, Laws 1969, 
c. 69-106, ss 13, 35. 

La~s 1982, c. 82-243, s 665, provides that notw.ithstand.ing the Regulatory 
Reform Act, this section shall not stand repealed on October 1, 1982, and shall 
continue .in full force and effect. 

Pr.ior Laws: 
Fla.St.1957, s 625.14. 
Com~.Gen.Laws 1927, s 6223. 
Rev:Gen.St.1920, s 4266. . 
Laws 1915, c. 6851, s 1. 

REFERENCES 

CROSS REFERENCES 

1984 Main Volume CrosS References 

D i v .idends , 
Insolvent corporations, . see s 607.144. 
Source, see s 607.137. 
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Uniform orincioal and income law, see 5 738.06. 
Rehabilitation a;d liquidation, definitions, see 5 631.011. 

LIBRARY REFERENCES 

1984 Main Volume Library References 

Insurance K33. 
C.J.S. Insurance ss 96, 103. 

West's F. S. A. s 628.371 
FL ST s 628.371 
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THE CURRENT DATABASE IS IL-ST-ANN 
YOUR QUERY: 743.20 
IL ST CH 73 P 743.20a R 4 OF 5 
S.H.A. ch. 73 P 743.20a 

SMITH-HURD ILLINOIS ANNOTATED STA~UTES 

IL-ST-.~.NN P 

CO:'R. (c) WEST 1991 No Claim to Orig. Govt. Works 
CHAPTER 73. INSURANCS 
INSU~~CE CODE OF 1937 

ARTICLE VIIIl!2. INSURANCE HOLDING COMPANY SYSTEMS 

(Information regarding effective dates, repeals, etc. is provided subsequently 
in this document.) 

Ins.Code s 131.20a 

743.20a. Prior notification of transactions--Dividends and distributions 

s 131.20a. Prior Notification of Transactions--Dividends and Distributions. 
(1) (a) The following transactions between a domestic company and any person in 
its ·holding company system may not be entered into unless the company has 
notified the Director in writing of its intention to enter into such 
transaction at least 30 days prior thereto, or such shorter period as the 
Director may permit, and the Director has not disapproved it within such 
period: 

(i) sales, purchases, exchanges of assets, loans or extensions of credit, 
guarantees or investments, equal to or exceeding the lesser of 3% at the 
company's admi.tted assets or 25% of the surplus as regards policyholders as of 
the 31st·. day of December next preceding; 
(ii) loans or extensions of credit to any person that is not an affiliate 

which involve the lesser of 3% of the company's admitted assets or 25% of the 
company's surplus, each as of the 31st day of December next preceding, made 
with the agreement or understanding that the proceeds of such transactions, in 
whole or in substantial part, are to be used to make loans or extensions of 
credit to, to purchase assets of, or to make investments in, any affiliate of 
the company making such loans or extensions of credit; 

(LLL) a reinsurance cession to an affiliate, or with a non-affiliate if an 
agreement or understanding exists between the company and the non-affiliate 
that in excess of 50% of the assets to be transferred pursuant to such 
reLnsurance agreement will be transferred to one or more affiliates of the 
company, if such reinsurance agreement would transfer to affiliates in excess 
of 20% of the company's previously retained net premiums or if the cession 
would or may require as consideration the net transfer of assets from the 
company in an amount exceeding the lesser of 3% of such company's admitted 
assets or 25\ .. of the company's surplus, each as of the 31st day of December 
next preceding; ., 

(Lv) an assumption of reinsurance from an affiliate, or with a non-affiliate 
if an agreement or understanding exists between the company and the non
affLliate that in excess of 50% of the assets to be transferred pursuant to 
such reinsurance agreement will be transferred from one or more affiliates of 
the company, if such reinsurance agreement would transfer to the company an 
amount in excess of 20% of the company's previousl.y retained net premiums or Lf 
the assumption would or may require as consideration the net transfer of assets 
to the company in an amount exceeding the lesser of 3% of such company's 
admitted assets or 25\ of the company's surplus, each as of the 31st day of 
December next preceding; 

(v) any other material transaction which the Director by rule determines might 
render the company's surplus, as regards policyholders, unreasonable in 
relation to the company's outstanding liabilities and inadequate to its 
financial needs. 

{b} The Director may by rule designate certain types of transactions, that 
need not be submitted for review under this Sect~on if he determines those 
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transactions do not ha.ve a significant impact on the financial condition of the 
companv. 

(Cl The Director shall be notified in writing at least 60 days prior to 
December 31, 1986 of any transaction or agreement subject to divisions (i) 
through (iv) of paragraph (a) of subsection (1) of this Section, which was in 
existence no more than 30 days prior to the effective date of this 2.rnendato!:"v 
Act of 1985 and which is inten~ed to continue past December 31, 1986. Tre
Director may order the company within 60 days of the filing date to terminate 
or modify any transaction or agreement no later than December 31, 1986 if it 
does not meet the standards as set forth in Section 131.20. (FN1] For the 
purpose of this subsection, only the remaining value as of December 31, 1986 of 
the original transaction or agreement shall be determined to be subject to 
divisions (i) through (iv) of paragraph (a) of subsection (1) of this Section. 
Transactions or agreements which have been approved under other Sections of 
this Code are exempt from this subsection. 

(d) A company may not enter into transactions which are part of a plan or 
series of like transactions with any person within the holding company system 
if the purpose of those separate transactions is to avoid the statutory 
threshold amount and thus avoid the review that would occur otherwise. If the 
Director determines that such separate transactions were entered into over any 
12-month period for such purpose, he may exercise his authority under 
subsection (2) of Secti9n 131.24. (FN2) 

(e) . Any such transaction or agreements which are not disapproved. by the 
Director may·be effective as of the date set forth in the notice required under 
this Section. 

(2) No domestic company subject to registration under Section 131.13 (FN3 J may 
pay any extraordinary dividend or make any other extraordinary distribution to 
its securityholders until: (a) 30 days after the Director has received notice 
of the declaration thereof and has not within such period disapproved the 
payment, or· (b) the Director approves such payment within the 30-day period. 
For. purposes of this subsection, an extraordinary dividend or distribution is 
any dividend or distribution of cash or other property whose fair market value, 
together with that of other dividends or distributions, made within the period 
of 12 consecutive months ending on the date on which the proposed dividend is 
scheduled for payment or distribution exceeds the greater of: (a) 10\ of the 
company's surplus as regards policyholders as of the 31st day of December next 
preceding, or (b) the net gain from operations of the company if the company is 
a life insurance company, or the net income if the company is not a life 
insurance company, for the 12-month period ending the 31st day of December next 
preceding I but does not include pro rata distributions of any class of the 
company's own securities. For the purposes of this subsection, net gain from 
operations and net income includes net realized capital gains in an amount not 
to exceed 20% of net unrealized capital gains. 

Notwithstanding any other provision of law, the company may declare an 
... extraordinary dividend or distribution which is conditional upon the Director's 

approval, and such a declaration confers no rights upon security holders 
until: (a) the Director has approved the payment of the dividend or 
distribution, or (b) the Director has not disapproved the payment within the 
30-day period referred to above. 

1991 Pocket Part credit(s) 

Laws 1937, p. 696, s 131.20a, added by P.A. 84-805, s 1, eff. Jan. 1, 1986. 
Amended by P.A. 85-1186, s 1, eft. Aug. 13, 1988. 

(FN1] Paragraph 743.20 of this chapter. 

(FN2'] Paragraph 743.24 of this chapter. 

(FN3] Paragraph 743.13 of this chapter. 

INSURANCE CODE OF 1937 
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< The Regulatory Agency Sunset Act was amended by P.A. 85-1246, s 5, e~r. 

Aug. 30, 1988, which deleted the Insurance Code from provisions ot the 
Sunset Act repealing th2 Code on Dec. 31, 1989 (en. 127, P 1904.5). The 
Sunset Act was further amended to provide for the_repeal vf parts of the 
Code contained in Articles II, III, IV, V, V 1/2 , VI, VItA, VIlE, VIIC, 
XVII, XXXI, XXXI 1/4 , XXXI 3/4 , and XXXII (ch. 127, P 1904.6) unless, 
under ch. 127, P 1904, the General Assembly enacts legislation providing 
for their continuation. > 

HISTORICAL NOTES 

HISTORIC.!\L AND STATUTORY NOTES 

1991 Pocket Part Historical and statutory Notes 

P.A. 85-1186 rewrote subd. (l)(a)(i) which prior thereto read: 

Rsales) purchases, exchanges of assets, loans or extensions of credit, 
guarantees or investments,- equal to- or exceeding the less-er of 3% of. the 
company's admitted assets or 25% of the surplus as regards policyholders as of-
the 31st day of December next preceding, except that no domestic company shall 
invest in or loan upon the securities of any person who is a non-subsidiary 
affili.ate unless such securiti.es of such affi.li.ated person are listed or 
approved for listing on or traded through the New York stock Exchange, Inc., 
the American Stock Exchange, Inc., the Pacific Coast stock Exchange, Inc., the 
Midwest stock Exchange, Inc., the Chicago Board of Trade, the Philadelphia 
Stock Exchange, Inc., or the Chicago Board options Exchange, Incorporated, or 
the National Association of Securities Dealers and the securities otherwise 
qualify under Article VIII of this Code i " . 

S. H. A. ch. 73 P 743.20a 
IL ST CH 73 P 743.20a 

END OF DOCUMENT 
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T~:; CU:R-"'l..E:NT DP-.TABASC: IS \'jI-ST-ANN 
YOUR QUERY: 617.225 
WI ST 617.225 R 3 or 3 WI-ST-ANN P 

W.S.A. 617.225 

WISCONSIN STATUTES ANNOTATED 
COPR. (c) WEST 1991 No ClaLffi to Orig. Govt. Works 

I NSUP_1\NCE 
CP_:u'TER 617. REGULATION OF INSURANCE HOLDING COHPANIES AND INTERCORPO?_,\TE 

TRANSACTIONS RELATING TO INSURERS 

617.225. Extraordinary dividends 

(1) Except-as provided under sub. (5), a domestic insurer may not pay an 
extraord~nary.dividend to its shareholders and an affiliate of the insurer may 
not accept an extraordinary dividend unless the insurer reports the 
extraordinary dividend to the commissioner at least 30 days before payment and 
the commissioner does not disapprove the extraordinary dividend within that 
period. 

(2) The commissioner may promulgate rules under this section including, but 
not limited to, rules prescribing the form and conte'nt of and procedure for 
filing reports under this section. 

(3) An insurer may declare. an extraordinary dividend that is conditioned upon 
the insurer's compliance with sub. (1). A declaration of an extraordinary 
dividend under this subsection does not confer rights on a shareholder or 
affil~ate unless sub. (1) is complied with and is void if the extraordinary 
dividend is disappr~ved by the commissioner. 

(4) In addition to any remedies available under·s. 617.23, an insurer may 
recover £rom an affiliate any extraordinary dividend paid in violation of this 
section. 

(5) Th~s section does not apply to any of the £ollowing: 
(a) Extraordinary dividends paid to a domestic insurer. 
(b) Extraordinary dividends paid by a domestic insurer that is a wholly owned 

subsid~ary, directly or indirectly, of a domestic mutual insurer. 

« For credits, see Historical Note field. » 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Pocket Part Historical and statutory Notes 

Source: 
1987 Act 167, s 17, eff. March 2S, 1988. 

W. s. A. 617.225 
WI ST 617.225 

ooh·.,...·'~' __ l_. 
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600.01 INSURANCE 

Historical and Statutory ~'ote3 : .".~.:. Subsec. (1)(b)'j crenlen by-

History- 1959 Act 317, § 10, eff. May 11, 1990. 

Subsec. (11(:1) nmended by- Subsec. (1)(h)8 created by-

1989 Ac~ 187. § 29. eff. April 25, 1990. 
1983 Ac~ 3:;3. § 14, eff. ?>lay I, 198-1. 

1989 Act 21, § 2'7lTn. efC. Aug-. 9, 1'.'::\9. 

Subsec. (1)(b)8 amended by-
[ 1919. c. 117, § 40, eli. May 3. 19S0. 1989 Act 336, § 322, p.ff. May II, 1990. 

Subsec. (1 ){b) 5 amended by- Subsec. (2) amended by-
L.19/9, c. 177, § 41, efL May 3, 1980. 1989 Act 31, § Z111p, efL Aug. 9, 1989. 

600.02. Interpreth'e rules 

In chs. 600 to 655, unless the context indicates otherwise: 

* * * * * * 
1989 Legislation: Hi.'<torical and Statutory Note~' 

Source: 
1989 Ac~ 187. § 29, eff. April 25, 1990. 

1989 Act 187, § 29 amended the section intro
duction. 

600.03. Definitions. usages and synonyms 

In chs. 600 to 655, unless the context indicates o the;"'ise: 

* * * * * * * (lr) "Agent" means •.•• an intermediary as defined iri s.628.02 ••.• either than a 
broker or surolus lines broker:- -

* * * * * * * ill A "blanket insurance policy" is a group policy covering unscheduled classes of 
persons, with the persons insured to be determined by definition of the class with or 
without designation of tfie persons covered but without any individual underwriting. 

* * * * * * 
(6) "Business plan" means the aggregate of the infonnation that must be supplied to 

the commissioner under s. 611.13(2)0) and (k), s. 611.13(2)(j) and (k) as incorporated by s. 
614.13(1), or s. 613.13(1)(i) and (j). 

* * * * * * * (10) Repealed by L.1979, c. 177, § 42, eff. May 3, 1980. 

* * * * * * ® "Compulsory surplus" is the amount of assets in excess of liabilities an insurer is 
requu-ed to have under s. 623.11. 

* * * * * * * (14) • "Corporation" means "insurance corporation". 

(b). (c)' Repealed by 1983 Act 189, § 288, eff. April 10, 1984: 

* * * * * * * ll.§.1 "Domiciliary state" means, except in ch. 645, the state iri which ~ 'insurer is 
incorporated or organized or, in the case of an alien insurer, the state through which the 
insurer has made its entry into the United States. . 

(19) "Extraordinary dividend" means any dividend or distn"bution of cash or other 
property, other than a proportional distribution of an insurer's stock, the fair market 
.... lue of which, together with that of other dividends paid or credited and distn"butions 
made within the preceding 12 months, exceeds the lesser of the following: 

(a) Ten percent of the insurer's surplus with regi~d to policyholders as of the p~cedin~ 
December 31. 
2 
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GENERAL PROVISIONS 600.03 

(b)1. With respect to a life insurer, the total net gain from operations of the insurer 
for the calendar year preceding the date of the dividend or distribution, minus realized 
capital gains for that calendar year. 

2. With respect to an insurer other than a life insurer, the greater of the following: 

a. The net income of the insurer for the calendar year preceding the date of the 
dividend or distribution, minus realized capital gains for that calendar year. 

b. The aggregate of the net income of the insurer for the 3 calendar years preceding 
the date of the dividend or distribution. minus realized capital gains for those calendar 
years and minus dividends paid or credited and distributions made within the first 2 of the 
preceding 3 calendar years. 

* * * * * * * @ "Franchise insurance" is insurance provided in indi:.tdual policies through a mass 
marketing arrangement involvirig a defined class of persons related in some other way 
than through the purchase of insurance. 

~ A "group insurance policy" is a policy covering a group of persons, and issued to a 
policyholder in behalf of the group for the benefit of group members who are selected 
under procedures defined in the policy or agreements collateral thereto, with or without 
members of their families or dependents. 

(23c) "Health maintenance organization insurer" means an insurer that satisfies all of 
the following: 

(a) Is licensed under ch. 611, 613 or 614, issued a certificate of authority under ch. 618 
or organized under 55. 185.981 to 185.985. 

(b) Has a certificate of authority, an amended certificate of authority Or a statement of 
operations issued by the commissioner under s. 609.03 that restricts the insurer to 
engaging in only the types of insurance business described in ~. 609.03(3). 

(23 g) "Individual practice association" means a person, other than a hospital, clinic or 
an individual physician or other individual health care provider, that does all of the 
following: 

(a) Contracts with a health maintenance organization, limited service health organiza
tion or preferred provider' plan, as defined in s. 609.01, to provide health care sernce3. 

(b) Provides health care services primarily through health care providers who are . 
independent contractors or who axe obligated to provide the services because of member
ship in the entity. 

(23m) "Initial expendable surplus" is the amount of surplus in addition to capital or 
minimum permanent surplus or both that an insurer obtains in its organizational process 
in accordance with s. 611.19, 613.19 or 614.19 and is not required to maintain thereafter. 

(23r) "Initial surplus" is the sum of minimum permanent surplus and initial expendable 
surplUS. 

* * * * * * * (25)(a) "Insurance" ~c!udes anY of the following: 

1. Risk distributing arrangements providing for compensation of damages or loss 
~:o~gh the provision of services or benefits in kind rather than indemnity in money 

2. umtracts of guaranty or suretyship entered into by the g)larantor or surety as a 
bUSiness and not as merely incidental to a business transaction. 

3. Plans established and operated under 5S. 185.981 to 185.985. 
(b) "Insurance" does not include a continuing care contract, as defined in s. 641.01(2). 

(26) "Insured" means any person to whlltn or for whose benefit an insurer makes a 
promise in an insurance policy. The term inc!udes policyholders, subscribers, members 
and beneficiaries. This definition applies only to chs. 600 to 655 and does not apply to the 
use of the wora in insurance policies. -

Additions In text are Indlcatod by underlln .. ; d.letlon" by .,terl,xs ' • , 
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(21) "Insurer" means any pe~son or association of persons doing an insurance business 
as a principal, and includes, but is not limited to, fraternals, issuers of gift annuities, 
cooperati\'e associations organized under s. 1S5.981 •. " insurers operating under 
subcn. I of ch. 616 and risk retention "rouos. It also includes any person purporting or 
intending to do an insurance business as a principal on his or her own account. 

(b) to (e) Repealed by 1983 Act 189, § 290, elf. April 10, 198-1. 

(f) Renumbered (48) by 1983 Act 189, § 291, eff April 10, 1984. 

* * * * * * (28g) "Long-term care insurance policy" means a disability insurance policy or certifi
cate advertised. marketed, offered or designed primarily to provide coverage for care that 
is provided in institutional and community-based settings and that is convalescent or 
custodial care or care for a chronic condition or terminal illness. The t.enn does not 
include a medicare supplement policy or medicare replacement policy or a continuing care 
contract, as defined in s. 647.01(2). 

(28m) "Medicare" means 42 USC 1395 to 139555_ 

(28p) "Medicare replacement policy" means a disability insurance policy or certificate 
issued to a resident of this state pursuant to a contract between the federal health care 
financing administration and a federally qualified health maintenance organization or a 
federally certified competitive medical plan to provide health care benefits to persons 
eligible for medicare under 42 USC 1395f, 1395x and 1395mm. . 

(28r) "Medicare supplement policy" means a disability insurance policy or certificate 
advertised, marketed' or designed primarily to supplement benefits under medicare for the 
hospital, medical or surgical e:cpenses of persons eligible for medicare by reason cif age. 

* * * * * * * (30m) "Minimum permanent surplus" is the surplus that an insurance corPoration is 
required by statute or administrative determination to have and constantly to maintain in 
accordance with s. 611.19, 613.19 or 614.19. . 

* * * * * * * (35) "Policy" means any document other than a group certificate used to 
prescnoe in writing the terms of an insurance contract, including endorsements and riders 
and service contracts issued by motor clubs. 

(b) to (e) Renumbered (23), (4), (22), (28r) by 1983 Act 189. § 291. efi. -April 10, 1984. 

* * * * * * * ~ "Principal officers" of a corporation mean the officers designated under s. 
611.12(3), or corresponding sections of other chapters. . . 

{iQl "Proceedings" includes "actions" and "spedal proceedings" under s. 801.01. 

* * * * * * * (41c) "Risk purchasing group" means a purchasing group as defined in 15 USC 
3901(a)(5). . 

(41e) "Risk retention group" has the meaning given under 15 USC 3901(a){4). 

ll.gl "Security surplus" is the amount of assets in excess of liabilities needed by a 
particular insurer to satisfy. s. 623.12. 

* * * .* * *. * 
(42) • • • "State" means the same as in s. 990.01(40) except that it also includes the 

Panama Canal Zone. 

(b) Renumbered (18) by 1983 Act 189, § 291. eff. April 10, 1984. 

* * * * * * * (44) • • • "Subsidiary" of a person means a stock corporation more than one-half the 
voting shares of which are owned by the person either alone 0[' .with its affiliates. 
4 Additions· In len are Indlc:ated by underilra; del.llona by asterisks ••• 
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GENERAL PROVISIONS 600.03 

(b) Renumbered (-i9) by 1983 Act 189, § 292, eff. April 10, 1984. 

(45) ••• "Surplus" means the excess of assets over the sum of capital and liabilities. 

(b) to (f) Renumbered (12), (23r), (23m), (30m), (41g) by 1983 Act 189, § 292, efr. April 
10, 1984. 

* * * * * * * (i§l "Unauthorized insurer" means any insurer not holding a valid certificate of 
authority to do an insurance business in this state, and any insurer holding a valid 
certificate, with respect to business not authorized by the certificate. "Unauthorized 
insurer" includes a surplus lines insurer. 

~ "Wholly owned subsidiary" of a person is a subsidiary all of the voting shares of 
which are owned by the person either alone or with its affiliates, except for the minimum 
number of shares required by the law of the subsidiary's domicile to be owned by 
directors or others. 

Historical and Statutory Nate~ 

Hlstary-

(Intra.) amended br-
1989 Act 187, § 29, eff. April 25, 1990. 

Subsec. (lr) amended br-
L..1981, c. 38, § 1, elf. Nov. 4, 1981. 

Subsec. (4) renumbered from (35Xc) by--
1983 Act' 189, § 291, eff. April 10, 1984. 

Subsec. (12) renumbered from (45)(b) by-
1983 Act 189, § 292, eif. April 10, 1984. 

Subsec. (14) renumbered from (14)(a) by-
1983 Act 189, § 287, err. April 10, 1984. 

Subsec. (18) renumbered [rom (42)(b) by-
1983 Act 189, § 291, eff. Apnl 10, 1984. 

Subsec. (19) repealed and recreated by-
1987 Act 167, § I, eft. March 25. 1988. 

Subsec. (22) renumbered [rom (3SXd) by-
1983 Act 189, § 291, e£!. Apnl 10, 198.4_ 

Subsec. (23) renumbered from (35)(b) by-
1983 Act 189, § 291, eff. April 10, 1984_ 

Subsec. (23c) created by-
1989 Act 23, § 4, eif. July 1; 1989. 

Subsec_ (23g) created by-
1989 Act 23, § 4, ell. July 1, 1989. 

Subsec. (23m) renumbered from (45)(d) by-
1983 Act 189, § 292, ei!. Apnl 10, 1984... 

Subsec. (23r) renumbered from (45)(c) br-
1983 Act 189, § 292, eli. April 10, 1984... 

Subsec. (26) amended by-
1989 Act 187, § 29, eft. April 25, 1990. 

Subsec. (27) renumbered from (27)(a) by-

1983 Act 189, § 289, eff. April 10, 1984. 

Subsec. (27) amended by-
1987 Act 247, § 3, ef(. April 21, 1988. 
1983 Act 274, § 1, elf. April 27, 1984. 

Subsec. (23g) created by-
1989 Act 31, § 2718, efL Aug. 9, 1989. 

Subsec. (23m) created by-
L..I981, c. 82, § 2, efl. Nov. 28, 198L 

Subsec. (28p) created by-
1985 Act 29, § W3rn, eff. July 20, 1985. 

Subsec. (23r) renumbered fram (35Xe) by-
1983 Act 189, § 291, eff. April 10, 1984. 

Subsec. (30m} renumbered from (4S}(e) by-
1983 Act 189, § 292, eff. April 10, 19&1. 

Subsec. (35) renumbere<i from (35){a) by-
1983 Act 189, § 291. elf. April 10, 198.4. 

Subsec. (39) renumbered from (40) by-
1983 Act 189, § 291, elf. Apol la, 198.4. 

Subsec. (40) renumbered from (39) by-
1983 Act 189, § 291, eff. April 10, 198.4. 

Subsec. (41c) created by-
1987 Act 247, § 4, eff. April 21, 1988. 

Subsec. (41e) created by-
1987 Act 2~7, § 4, eff. Apn1 21, 1988. 

Subsec. (41 g) renumbered [rom (45)(n by
Subsec. (25)(a) renumbered fram (25) by-

1983 Act 189, § 292, ell. Apol 10, 19~. 
1983 Act 358, § I, eft. ~fay 1. 1984. 

Subsec. (25)(a) (intra.) amended by- Subsec. (42) renumooe<i [rom (42)(a) by-
. 1983 Act 189, § 291, ell. April 10, 19~. 1989 Act 23, § 5, eff. July 1, 1989. 

Subsec. (2S)(a)l amended by- Subsec_ (44) renumbered from (44Xa) br-
1989 Act 23, § 5, ea. July 1. 1989. 1983 Act 189, § 292. efi. April 10, 198-1. 

Subsec. (25)(a)3 created by- Subsec. (45) renumbered from (45)(a) br-
1989 Act 23. § 6, eff. July I, 1989. 1983 Act 189, § 292. elf. ApollO, 198-1. 

Subsec. (25)(b) created by- Subsec. (48) renumbered {ram (Zl'XC) by-
1983 Act 358. § 2. ea. ~[a.y 1. 198~. 1983 Act IS9. § 291. ef!. April 10, 198~ 
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Subsec. (-19) renumbered from (H)(b) by-

1983 Act 189, § 292, elf. April 10, 1984. 

Fonner subsec. (12) repealed by
L1981, c. 38, § 2, eii. Nov. 4, 1981. 

Fonner subsec. (18) repealed by-
1983 Act 189, § 288, eff. April 10, 1984. 

Prior to repeal and recreation subsec. (19) cre
ated by-

1983 Act 120, § 1d, eff. Feb. 10, 1984. 

Sub jed matter of SUb5~C. (23g) derived from: 
1987 Act 247, § 8, eff. April 21, 1988. 
SLl987, § 6D1.42(1). 

Prior to renumbering subsec. (35)(e) created· 
by-

L.1981, c. 82, § 2, ea. Nov. 28, 1981. 

Prior to renumbering subsec. (42)(a) amended 
by-

L.19'79, C:'I77, § 43, eff. May 3, 1980. 

. Former subsec. (48) repealed by-

1983 Act 189,- § 293, ea. Ap~1 10, 1984. 

1989 Legislation: 

1989 Act 31, § 3202(29)(b), (c), (d) and (e) pro
vides: 

"(b) Right to return policy. The treatment of 
section 632.73(1) and (2m) of the statutes first 
applies to medicare supplement policies as de
rmed in section 6oo.03(28r) of the statutes, medi· 
cu-e replacement policies a.s defined in section 
6OO.03(ZSp) of the statutes and long·term care 
insurance policies a.s defined in section 
6OO.03(28g) of the· statutes; a.s created by this 
&ct, that are issued on the later of August 1, 
1989, or the effective date (Aug. 9, 1989] of this 
paragraph. 

"Ccl Preexisting conditions and exclusions. 
The treatment of section 632.76(2)(b) of the'stat· 
utes I1rst applies to long·term care insurance 
policies s.s dermed in section 600.03(28g) of the 
statu~, as created by this act, that are issued 
on the effective date (Aug. 9, 1989] of this 
paragraph. 

"(d) Benefit appeals. 

"1. Except as provided in subdivision 2, the 
treatment of section 632.S4 (title) and (2)(a) (in· 
tro.) and 1 and (b) to (d) of the statutes flrst 
applies to long·term care insurance policie!l as 

600.12. Construction 

INSURANCE 

defined in section 600,03(23g) of .the statutes, as 
created by this act, that are issued or reoewed 
on the effecti'le date (Aug. 9, 1989] of this 
subdivision, unless a long·term care insurance 
policy in existence on the effective date of this 
subdivision is subject to section 632.84 of the 
statutes a.s a nursing home insurance policy, a.s 
defined in section 632.S4(1)(b) of the statutes. 

"2. The treatment of section 632.84(2Xa) (in· 
tro.) and 1 and (c) of the statutes, as it relates to 
the availability of the appeal procedure to a 
policyholder or certificate holder instead of a 
policyholder and insured, first applies to medi· 
care supplement policies as defined in section 
600.03(28r) of the statutes, medicare reolacement 
policies as defined in section 600.03(280) of the 
statutes, nursing· home in·surance policies as de
fined in section 632.84(1)(b) of the statutes and 
long·term care insurance policies a.s defined in 
section 600.03(2Sg) of the statutes, a.s created by 
this act, that are issued or renewed on the effec· 
tive date (Aug. 9, 1989] of this subdivision. 

"(e) Continuation and conversion. The treat· 
ment of section 632S91(1)(b), (c)lm, (cm) and (d), 
(2)(d), (4)(b) and (bm) and (5) of the statutes flr!lt 
applies to long·tenn care insurance policies as 
defined in section 600.03(28g) of the statutes, a.s 
created by this act, that are issued or renewed 
on the first day (Aug. 1, 1990] of tj1e 12th month 
beginning after the effective date of this para· 
graph." 

1983 L~gislation: 

1983 Act lS9, § 28S repealed subsecs. (14)(b) 
and (e) and (IS). 

1983 Act lS9, § 290 repealed subsecs. (27)(b) 
to (e) .. 

1983 Act 189, § 293 repealed subsec. (48). 

1981 ~gislation: 

Laws 1981, c. 38, § 2 repealed subsec. (12), 
defining "consultant". 

Administrative Code References 

Compulsory and security surplus, see section 
Ins 14.02-

Individual practice associations, see section Ins 
3.51. 

Standards for disability insurance sold to the 
medicare eliglole, see sectioD; Ins 3.39. 

(1) Unless othenvise provided, chs. 600 to 655 shall be liberally construed to achieve the 
purposes stated therein. Unless expressly provided otherwise or clearly appearing from 
the context the purposes stated shall constitute an aid and guide to interpretation but not 
an independent source of power. 

(2) If a provision of ens. 600 to 655 conrlicts with another statutory provision, the 
provision of chs. 600 to 655 shall prevaiL 
6 AddlUons In text ore IndlC-3ted by underllnor, d.I"Uons by l.teri3l<s •• 
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Minutes 
(EX) committee on FinancLal Regulation 

Standards and Accr@ditation 
Washington, D.C. 
october 30, 1991 

The (EX) Committee on Financial Regulation Standards and Accreditation met in 
the New York ROom of the Stouffer Mayflower Hotel in Washington, D.C. at 1 p.m. 
on October 30, 1991. A quorum was present and Earl R. Pomeroy (N.D.) chaired 
the meeting. The folloloolinq committee members or thsl..r repressntativeli were 
present: Jim Long, vics Chair. (N.C.): John Garamendi (Calif.); Tom Gallagher 
(Fla.); JamSR W. Schacht (Ill.); william H. McCartney (Neb.); Louia ~. Bergeron 
(N.H.); salvatore R. curiale (N.Y.) and Steven T. Foster (Va.). 

The committee discussed draft procedure for the adoption of additi.onal model 
laws, regulations or standards for accreditation (Attachment A). It was noted 
that the draft procedure attempts to recognize ths several different methods to 
modify the FinanCial Regulation Standards sandy Siegel (N.Y.) noted that it is 
important to get the commi.ttee involved early in the process regarding model 
laws to allow for input and potential ~hanges prior to adoption. Commissioner 
steven T. Foster (Va.) questioned why this committee could not make any 
amendments to a model and then adopt the amended model into the Fi.nan~ial 

Re~lation Standards. Commiaaioner Earl R. Pomeroy (N.D.) stated that this 
committee shoQld not becOffis the ultimate drafting committee of the NAIC. James 
W. Schacht (Ill.) indicated that he believes it would be better not to formalize 
such a rigid procliIQure but rather to be more flexible. Commi.ssioner Robert 
Haase (Wis.) and Ms. Siegel agreed that the most important thing is to notify 
interested partiQs early on .in the process to allow them an opportunity for 
partiCipation. 

Commissioner Pomeroy requested that the draft procedure be rewritten for 
exposure at the December meeting to reflect the consensus reached at this 
meeting that modelS on a standards track need to be identified earlier in ·the 
procesa. This would occur through Executive Committee designation either by 
being included in specific chargee to the groups or by the groups requesting the 
Executive committee to designate a model they are working on as appropriate for 
consideration by this committee. This would allow interested parties time to 
participate during the drafting process. Then, after a designated model. was 
adopted, it would be sent to this committee to consider whether it should be 
included in the Financial. Regulation Standards. There was no consensus 
regarding how to hand~e amendments which are proposed to models which are 
already required by the Financial RQ~lation standards. 

The committee next considered the draft Licensing of Foreiqn Insurers Model Act 
which was a40pted by the Executive Committee in April 1991 in Charleston, but 
not moved fo~ adoption at the Plenary session to allow for comment. Basad on 
the comments received at a hearing on May 14,1991 and the significant actLvi.ty 
in the states to come into compliance with the Financial Regulation Standards, 
the committee recommended that the draft Model Act be held in a pending status 
and considered again in the fa!.l. After diBcuBsion, the committee reached a 
consenaull that the Model Examination Law adopted in DQcember 1990 already 
provides a sanction which will be effective in 1994 and that the draft Model Act 
should remain in a pending status while tra~king standards related activity in 
the states. 

Mr. schacht discuBsed proposed reVisions to the Finan~ial Regulation Standards 
regardinq interst~te c6mmunic~tion to allow for better cooperation and 
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communication and the sharing of othorwiae confidential information with other 
state regulatory officials on a confidential basis Commiaaioner Pomeroy asked 
Mr. schacht to chair a drafting subcommittee with D.C., Ga., Md., Hiss. and Va. 
participating to develop specific language for proposed inclusion in the 
Financial R9~lation Standards. 

Commissioner Pomeroy requested 8ruce schowengordt (NAIC) to develop a proposal 
regardinq the Bcope for the required interim annual reviews of accredited states 
and to develop a form for completion by the states using th~ oelf-evaluation 
guide as a base. Commissioner pomeroy requested Ms. Siegel and Carol Ostapchuk 
(Fla.) to halp hLm oversea this project. 

The committee considered which version of a model cited in the FinanciEtl 
Regulation Standards is required for accreditation in Iln instance where the 
model haa been amended subsequent to the adoption of the standards and conCluded 
that the version re~ired for accreditation i8 that version which was in effect 
at the tLme the standards were adopted unless the amendments axe specifically 
adopted by the committee. 

The original accreditation process procedures called for the committee to hear 
reports from review teams and award a.ccreditati.on at national meetings only, 
however, the committee concluded that it is important for this process to be 
t~ely and wi.ll. therafore, being hearing reports from review teams ~nd awarding 
accreditation at the zone meetings as well. 

The committee again discussed the questi.on of whether it was necessary f::-:---t 
state to havA the same definition of an extraordinary dividend as per sec~~o: \ 
S(b) of the HAle Hodel Insurance Holding Company System Regulatory Act in order 
for tho state to be in compli~nce with the standard on holding company systems. 
This issue was previOUSly discussed at the committee' 8 meeting in Pittsburgh, 
Pa. on september 15, 1991 but no consensus was reached. After considerable 
discussion and upon motion duly made and seconded, tho committee voted seven to 
one with one abstention and one absent that the Hodel Act language is neceHsary 
for compliance with the etand4rd with a two year transition period for states to 
get their code changed • 

.... 
Commisaioner Pomeroy noted that additional qualified accreditation review team 
candidates were needed, primarily candidates with a financial background. 

Having no further business, the (EX) committee on Financial Regulation Standards 
and Accreditation adjourned at 5:00 p.m. 

dec91\cmte\ex\finreg\dcmin 

-_.".-_ ..... "'" 
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LAO' • Leqialative Analyst indicate. no fiscal effect (eligible for 28.8 

recommendation) and the Consultant(s. concur(s). 

:C) • Consultant indicates no fiscal effect (eli;ible for 28.8 recv-.nda
tiOD) -- DO Leqislative Analyst analysise 

:A) .. Clarification and/or author'lI amendments -- No effeot OD 21.8 
reC01llleDdatioD. 
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ST A TE OF CALIFORNIA 

OFFICE OF LEGISLATIVE COUNSEL 

June 17, 1992 

Honorable Patrick Johnston 

S.B. 1666 - Conflict 

The above measure, introduced by you, which is now set for hearing in the 
Assembly Insurance Committee~ 

appears to be in conflict with the following other measure(s): 

S.B. 921 Sen. Comm. on 
Ins., Claims, and Corp. (Robbins) 

ENACTMENT OF TIfESE MEASURES IN THEIR PRESENT FORM MAY GIVE RISE TO 
A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE AVOIDED BY APPROP· 
RIATE AMENDMENTS. 

WE URGE YOU TO CONSULT OUR OmCE IN TIllS REGARD AT YOUR EARLIEST 
CONVENIENCE. 

cc: Committee 
named above 

Each lead author 
concerned 

Very truly yours, 
BION M. GREGORY 
LEGISLATIVE COUNSEL 

By: Corrections Section 
Ph. 5·0430 

Printed on Recycled Paper 
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National Association of Independent Insurers 
PLAZA PARK TOWER, 980 NINTH STREET, SUITE 1600, SACRAMENTO, CALIFORNIA 95814-2736 

916/446-2009 FAX: 916/446-7104 

The Honorable Burt Margolin 
Chairman, Assembly Insurance Committee 
State Capitol, Room 4112 
Sacramento, CA 95814 

June 26, 1992 

Re: SB 1666 (Johnston) As Amended June 16, 1992 
NAIl Position: Support 

Dear Mr. Margolin: 

Samuel J. Sorich 
ASSISTANT VICE PRESIDENT 

WESTERN REGIONAL MANAGER 

The National Association of Independent Insurers supports SB 1666, as amended on June 
16, 1992. The bill's provisions on examination of insurers and producer controlled insurers 
incorporate model laws which have been developed by the National Association of Insurance 
Commissioners. Adoption of these provisions in California will strengthen the Department of 
Insurance's efforts to regulate the solvency of insurance companies. 

The bill will help California gain NAIC accreditation of its system for regulating insurer 
solvency. In the interest of advancing the effectiveness of state regulation, NAIl supports SB 
1666. 

SJS/cj 

cc: Steven Suchil, Consultant 
Senator Patrick Johnston 

Sincerely, 

~b'~ 
Samuel J. Sorich 
Assistant Vice President 

HOME OFFICE, 2600 RIVER ROAD, DES PLAINES, ILLINOIS 60018-3286 PHONE 708/297-7800 FAX: 708/297-5064 
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Peter Gorman 

Headquarters Office 
Assistant Vice President 

and Regional Manager 
1501 Woodfield Rood, Suite 400 West 

Schaumburg, Illinois 60173-4980 

June 26, 1992 

The Honorable Burt Margolin 
Member of the Assembly 
State Capitol, Room 4112 
Sacramento, CA 95814 

332 Pine Street, Suite 31 0 
San Francisco, California 94104 

Tel: 415/362-0870 
Fax: 415/362-0835 

c 

RE: SB 1666 (Johnston, as amended June 16, 1992) - SUPPORT 

Dear Assemblyman Margolin: 

The Alliance of American Insurers, an insurance trade association representing over 170 
property and casualty insurers across the country, is in SUPPORT ofSB 1666, which is 
set to be heard in the Assembly Insurance Committee on June 30, 1992. 

SB 1666 sets forth solvency standards for domestic insurers based on provisions of the 
NAIC Model Insurance Holding Company System Act (which is part of the NAIC 
Financial Regulation Standards), which generally will provide the insurance commissioner 
broader authority to examine the activities, operations, financial condition, and business 
affairs of insurance companies doing business in California. 

The Alliance believes that all states should have holding company laws which require 
disclosures of inter affiliate transactions. The NAIC has made significant strides in 
improving solvency surveillance, and just during the past few years the NAIC and state 
regulators have made meaningful progress toward mitigating some of the operational 
elements which have been the cause of recent insurer insolvencies. SB 1666 provides the 
state regulator necessary tools to monitor insurance company activities and prevent 
solvency problems. 

Thank: you for considering our position on SB 1666 (Johnston). 

Doug 
Government Affairs Representative 

cc: Senator Pat Johnston 
Members of the Assembly Insurance Committee 
Steve Suchil, Consultant 

Working to Make Insurance Work Better 
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Peter Gorman 
Assistant Vice President 

and Regional Manager 

June 26, 1992 

The Honorable Burt Margolin 
Member of the Assembly 
State Capitol, Room 4112 
Sacramento, CA 95814 

·._ ........... , .. ..., _,....,c.;... •.. , ........ <~ " .' ~.a~_' ......... ..::....._ .. 

332 Pine Street, Suite 31 0 
San Francisco, Colifornia 94104 

Tel: 415/362-0870 
fox: 415/362-0835 

RE: SB 1666 (Johnston, as amended June 16, 1992) - SUPPORT 

Dear Assemblyman Margolin: 

The Alliance of American Insurers, an insurance trade association representing over 170 
property and casualty insurers across the country, is in SUPPORT ofSB 1666, which is 
set to be heard in the Assembly Insurance Committee on June 30, 1992. 

SB 1666 sets forth solvency standards for domestic insurers based on provisions of the 
NAIC Model Insurance Holding Company System Act (which is part of the NAIC 
Financial Regulation Standards), which generally will provide the insurance commissioner 
broader authority to examine the activities, operations, financial condition, and business 
affairs of insurance companies doing business in California. 

The Alliance believes that all states should have holding company laws which require 
disclosures of interaffiliate transactions. The NAIC has made significant strides in 
improving solvency surveillance, and just during the past few years the NAIC and state 
regulators have made meaningful progress toward mitigating some of the operational 
elements ""hich have been the cause of recent insurer ~nsolvencies. SB 1666 provides the 
state regulator necessary tools to monitor insurance company activities and prevent 
solvency problems. 

Thank you for considering our position on SB 1666 (Johnston). 

. cer ly, ~ \"x. t iJ / ' 
( .f~le/XJ 

Doug idtfeldt 
\Government Affairs Representative 

cc: Senator Pat Johnston 
Members of the Assembly Insurance Committee 
Steve Suchil, Consultant 

Working to Make Insurance Work Better 
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(2)AUTHOR'S AMENDMENTS<c2> 

(2)Committee on INSURANCE 

Assembly Chamber, 06/15/92 [l]<r> 

Mr. Speaker: The Chairman of your Committee on INSURANCE reports: 

Senate Bill No. 1666 

(l)With author's amendments with the recommendation: Amend, and re-refer 
to the committee. <1> 
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06/12/92 3:49 PM 
RN9219271 PAGE 1 
Substantive 

AMENDMENTS TO SENATE BILL NO. 1666 
AS AMENDED IN SENATE APRIL 21, 1992 

Amendment 1 
In line 1 of the title, after "Sections" 

730, 733, 734, 

Amendment 2 
In lines 2 and 3 of the title, strike out 

"Section 1215.16 to, to add Article 4.1 (commencing with 
Section 739) and" and insert: 

Sections 729, 734.1, 735.5, 737, and 1215.16 to, to add 

Amendment 3 
In line 4 of the title, after "1" insert: 

of 

Amendment 4 
In line 5 of the title, after the second comma 

insert: 

and to repeal Article 3 (commencing with Section 3080) of 
Chapter 3 of Division 2 of, ~ 

Amendment 5 
In line 6 of the title, after "insurance" 

insert a comma 

Amendment 6 
On page 3, strike out line 1, and insert: 

SECTION 1. Section 729 is added to Article 4 
(commencing with Section 729) of Chapter 1 of Part 2 of 
the Insurance Code, to read: 

729. As used in this article, the following 
terms have the following meanings: 

(a) "Company" means any person engaging in, or 
proposing or attempting to engage in, any transaction or 
kind of insurance or surety business and any person or 
group of persons who may otherwise be subject to the 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 345 of 452

06/12/92 3:49 PM 
RN9219271 PAGE 2 
Substantive 

administrative, regulatory, or taxing authority of the 
commissioner. 

(b) "Examiner" means any individual or firm 
authorized by the commissioner to conduct an examination 
under this article. 

(c) "Person" means any person, association, 
organization, business trust, partnership, or corporation, 
or any affiliate thereof. 

SEC. 1.1. Section 730 of the Insurance Code is 
amended to read: 

730. ~ The commissioner, whenever he or she 
deems necessary or whenever he or she is requested by 
verified petition, signed by 25-Persons interested as 
shareholders, policyholders, or creditors of any admitted 
insurer showing that the insurer is insolvent under this 
code, or upon information that any insurer has violated 
any provision of Article 7 o~ ~~±~ e~ap~er (commencing 
with Section 800), shall examine the business and affairs 
of the insurer. He The commissioner shall so examine 
every domestic insurer-before issuing to it a certificate 
of authority other than a renewal. 

~ The commissioner may conduct an examination 
under this article of any company as often as the 
commissioner in his or her discretion deems appropriate 
but shall, at ~ minimum, conduct an examination of every 
insurer admitted in this state not less frequently than 
once every five years. In scheduling and determining the 
nature, scope, and frequency of the examinations, the 
commissioner shall consider the results of financial 
statement analyses and ratioS;-changes in management or 
ownership, actuarial opinions, reports of independent 
certified public accountants, and other criteria as set 
forth in the Examiner's Handbook adopted ~ the National 
Association of Insurance Commissioners which are in effect 
when the comIDIssioner exercises discretion under this 
section.-

i£l For purposes of completing an examination 
of any company under this article, the commissioner may 
examine or investigate any person, or the business of any 
person, insofar as the examination or investigation ~ in 
the discretion of the commissioner, necessary or materlal 
to the examination of the company. 

ill In lieu of an examination under this 
article of any foreign or alien insurer admitted in this 
state, the commissioner may accept an examination report 
on the company as prepared ~ the insurance department of 
the company's state of domicile or port-of-entry state 
until January lL 1994. Thereafter, these reports may only 
be accepted if ill the insurance department was at the 
time of the examination accredited under the National 
ASSOcIatIOn of Insurance Commissioner's FInancial 
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~egulation Standards and Accreditation Program, or ~ the 
examination is performed under the supervision of an --
accredited insurance department or with the particIPation 
of one or more examiners who are employed £y an accredited 
state insurance department and who, after a review of the 
examination work papers and-rep~ state under oath that 
the examination was performed in ~ manner consistent with 
the standards and procedures required £y their insurance 
department. 

SEC. 1.2. Section 733 of the Insurance Code is 
amended to read: 

733. In making such examination the 
commissioner: 

(a) Shall have free access to all the books and 
papers of the ±n~tl~e~ company. 

(b) Shall thoroughly inspect and examine all 
its affairs. 

(c) Shall ascertain its condition and ability 
to fulfill its obligations. 

(d) Shall ascertain if it has complied with all 
laws applicable to its insurance transactions. 

(e) May appraise or cause to be appraised by 
competent appraisers appointed by him or her all property 
in which the insurer has or claims an Interest, or which 
is security, in any form, for the payment of any debt or 
obligation to the insurer. All such appraisals of real 
property shall be in writing. 

1!l Shall, in conducting the examination, 
observe those guidelines and procedures set forth in the 
Examiner's Handbook adopted £y the National Association of 
Insurance Commissioners. The commissioner may also employ 
other guidelines or procedures which the commissioner may 
deem appropriate. 

isl May retain attorneys, appraisers, 
independent actuaries, independent certified public 
accountants, or other professionals and specialists as 
examiners, or any of the employees of the department 
assigned £y the commissioner to carry out the purposes of 
this article, the cost of which shall be borne £y the 
company subject to examination. 

SEC. 1.3. Section 734 of the Insurance Code is 
amended to read: 

734. E~e~y ±n~tl~e~ e~am±ned tlnde~ ehe 
p~o~±~±on~ o~ eh±~ a~e±e~e ~ha~~ open ±e~ boo~~ and paper~ 
~o~ ehe ±n~peee±on o~ ehe eomm±~~±one~7 and oehe~w±~e 
~ae±~±eaee ~tleh e~am±nae±on~ ~he eomm±~~±one~ may 
adm±n±~ee~ oaeh~ and e~am±ne tlnde~ oaeh any pe~~on 
~e~ae±~e eo ehe btl~±ne~~ o~ ehe ±n~tl~e~~ Every company or 
person from whom information is sought, and its officers, 
directors, employees, and agents, shall provide to the 
examiners appointed pursuant to this article, timely, 
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convenient, and free access at all reasonable hours at its 
offices to all bOOkS, recordS; accounts, papers, 
documents, and any or all computer or other recordings 
relating to the property, assets, business, ~ affairs of 
the company being examined. The officers, d~rectors, 
employees, and agents of the company or ~erson shall 
assist the examiners and aid in the exam~nation so far as 
it is in their power to do so. The commissioner-ShaII -
have the power to issue subpoenas, to administer oaths, 
and to examine under ~ any person as to any matter 
pertinent to the exam~nation. If he or she finds the 
books to be carelessly or improperly kept or posted, he or 
she shall employ sworn experts to rewrite, post, and 
balance the books at the insurer's expense. 

SEC. 1.4. Section 734.1 is added to the 
Insurance Code, to read: 

734.1. (a) No later than 60 days following 
completion of the examination, the examiner in charge 
shall file with the department a verified written report 
of the examination under oath. Upon receipt of the 
verified report, the department shall transmit the report 
to the company examined, together with a notice that the 
company has 30 days to make a written submission or 
rebuttal with respect to any matters contained in the 
examination report. 

(b) Within 30 days of the end of the period 
allowed for the receipt of written submissions or 
rebuttals, the commissioner shall fully consider and 
review the report, together with any written submissions 
or rebuttals and any relevant portions of the examiner's 
workpapers, and shall either adopt the report as filed or 
with modifications or corrections, or reject the report 
with directions to the examiners to reopen the examination 
for purposes of obtaining additional data, documentation, 
or information, and refiling pursuant to subdivision (a). 

(c) Nothing contained in this article shall be 
construed to limit the commissioner's authority to 
terminate or suspend any examination in order to pursue 
other legal or regulatory action pursuant to the insurance 
laws of this state. 

SEC. 1.5. Section 735.5 is added to the 
Insurance Code, to read: 

735.5. (a) Nothing contained in this article 
shall be construed to limit the commissioner's authority 
to use and, if appropriate, to make public, any final or 
preliminary examination report, any examiner or company 
workpapers or other documents, or any other information 
discovered or developed during the course of any 
examination in the furtherance of any legal or regulatory 
action which the commissioner may, in his or her 
discretion, deem appropriate. 
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(b) Nothing contained in this code shall 
prevent or be construed as prohibiting the commissioner 
from disclosing the content of an examination report, 
preliminary examination report or results, or any matter 
relating thereto, to the insurance department of this or 
any other state or country, or to law enforcement 
officials of this or any other state or agency of the 
federal government at any time, or to the National 
Association of Insurance Commissioners, provided the 
recipient of the report or matters relating thereto agrees 
in writing to hold it confidential and in a manner 
consistent with this article, unless the prior written 
consent of the company to which it pertains has been 
obtained. 

(c) All working papers, recorded information, 
documents, and copies thereof produced by, obtained by, or 
disclosed to the commissioner or any other person in the 
course of an examination made pursuant to this article 
shall be given confidential treatment and are not subject 
to subpoena and shall not be made public by the 
commissioner or any other person, except to the extent 
provided in subdivision (b). 

SEC. 1.6. Section 737 is added to the 
Insurance Code, to read: 

737. (a) No cause of action shall arise nor 
shall any liability be imposed against the commissioner, 
the commissioner's authorized representatives, or any 
examiner appointed by the commissioner for any statements 
made or conduct performed in good faith while carrying out 
the provisions of this article. 

(b) No cause of action shall arise, nor shall 
any liability be imposed against any person for the act of 
communicating or delivering information or data to the 
commissioner or the commissioner's authorized 
representative or examiner pursuant to an examination made 
under this article, if the act of communication or 
delivery was performed in good faith and without 
fraudulent intent or the intent to deceive. 

(c) This section shall not abrogate or modify 
in any way any common law or statutory privilege or 
immunity previously enjoyed by any person identified in 
subdivision (a). 

(d) A person identified in subdivision (a) 
shall be entitled to an award of attorney's fees and costs 
if he or she is the prevailing party in a civil cause of 
action for libel, slander, or any other relevant tort 
arising out of activities engaged in while carrying out 
the provisions of this article and the party bringing the 
action was not substantially justified in doing so. For 
purposes of this section, a proceeding is substantially 
justified if it had a reasonable basis in law or fact at 
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the time that it was initiated. 

Amendment 7 
On page 3, strike out lines 2 to 14, inclusive, 

strike out pages 4 to 10, inclusive, and on page 11, 
strike out lines 1 to 39, inclusive 

Amendment 8 
On page 12, line 5, after "report" insert: 

prepared and 

Amendment 9 
On page 12, line 29, after "Commissioners" 

insert: 

, to the extent that the practices and procedures 
contained in the manual do not conflict with any other 
provision of this code 

Amendment 10 
On page 12, line 34, strike out "to" and 

insert: 

from 

Amendmen t 1 1 
On page 13, lines 4 and 5, strike out "insurer 

admitted to write one or more classes of insurance 
specified in subdivision (b)" and insert: 

admitted insurer 

Amendment 12 
On page 13, line 8, strike out "authorized 

reinsurance" and insert: 

reinsurance authorized for annual statement credit under 
this code 

Amendment 13 
On page 13, lines 11 and 12, strike out 

"insurers admitted to transact" 
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On page 24, between lines 21 and 22, insert: 

SEC. 8.5. Article 3 (commencing with Section 
3080) of Chapter 3 of Division 2 of the Insurance Code is 
repealed. 

- 0 -
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(2)REPORTS OF STANDING COMMITTEES<c2> 

(2)Committee on INSURANCE 

Date of Hearing: 06/30/92 [_]<r> 

Mr. Speaker: Your Committee on INSURANCE reports: 

Senate Bill No. 1666 (15-0) 

(I)With amendments with the recommendation: Do pass, as amended, and 
re-refer to the Committee on Ways and Means with recommendation: To 
Consent Calendar.<l> 

-;P~!"'~f ~~~~~~'~~~--~~------~~~r----' Chair [ ] 
Margolin .. 

(S)Above bill ordered to second reading. 
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AMENDMENTS TO SENATE BILL NO. 1666 
AS AMENDED IN ASSEMBLY JUNE 16, 1992 

Amendment 1 
In line 1 of the title, strike out "1215.5" 

Amendment 2 
On page 9, line 14, after "subdivision" insert: 

Amendment 3 
On page 20, strike out lines 2 to 40, 

inclusive, on page 21, strike out lines 1 to 3, inclusive, 
in line 4, strike out "SEC. 6." and insert: 

SEC. 5. 

Amendment 4 
On page 22, line 25, strike out "SEC. 7. " and 

insert: 

SEC. 6. 

Amendment 5 
On page 23, line 33, strike out "SEC. 8. " and 

insert: 

SEC. 7. 

Amendment 6 
On page 30, line 1 5, strike out "SEC. 8.5. " and 

insert: 

SEC. 8. 
- 0 -
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REQUEST FOR BILL AlALYSIS 

Time/Date Analysis is Due N Q W Floor Session ---
Committee ~ Room ____________ _ 

Types of analyses needed: 
(i n th i s order) 

(1) =lAS currently introduced/amended 
(2) Proposed Amendments 
(3) ____ Rev i sed as amended* 

* When revising the Third Reading analysis, please use the version hosted by 
the Assembly Bill Analysis Unit. 

When the analyses are completed, please send to ABA via the SA function on the 
Word Processing Menu. Thank you. 

PROPOSED AMENDMENTS TO S rb \~ ~ L\ 

Legislative Counsel No. q2 -z.....'2S1.t8 

Consultant's name 
Telephone No. 
Date:Committee 
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AMENDMENTS TO SENATE BILL NO. 1664 
AS AMENDED IN SENATE APRIL 21, 1992 

Amendment 
On page 4, strike out line 6 and insert: 

- 0 -



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 355 of 452

PROPOSED AMENDMENTS TO SENATE BILL NO. 1664 

Legislative Counsel No. 9222548 

(Harvey) 

The proposed amendments revise the requirement in current law that benefits not 
be reduced or changed except in accordance with collective bargaining 
agreements existing the date the law creating the exemption became effective. 
Specifically, the amendments delete the requirement that the collective 
bargaining agreements be in existence on the date the exemption took effect. 

Debbie Roth 
324-6184 
ains 

SB 1664 
Page 1 
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TO: 

FROM: 

DATE: 

SUBJECT: 

DEPARTMENT OF INSURANCE 

DIVISION OF POLICY, RESEARCH AND SPECIAL PROIECfS 
Legislative Unit 

Parties interested in California's efforts to 
solvency regulation accreditation 

Mark Rakich 

December 10, 1991 

Proposed legislation aimed at remedying 
statutory deficiencies 

obtain NAIC 

identified 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

As many of you may know, several pieces of legislation were 
enacted in 1991 to address deficiencies in California statutory law 
relating to the minimum NAIC standards for solvency regulation. A 
number of insurer associations, notably ACLIC which sponsored SB 
695, participated in the process which resulted in enactment of 
several major pieces of legislation patterned after NAIC Model 
Laws. Nonetheless, a significant amount of work remains for 1992. 

As part of the procedure for obtaining accreditation from the 
NAIC, the Accreditation Review Team provides the opportunity for 
states to have on-site advance evaluations. This fall, key NAIC 
staff reviewed the California Department's written submissions, and 
conducted a two day on-site evaluation of our regulatory program. 
Part of that review involved detailed evaluations and discussions 
of our statutory compliance with required laws. That process was 
an effective give and take discussion which allowed for persuasive 
argument that certain apparent deficiencies are adequately covered 
by other statutes or by consistent and unchallenged administrative 
practice. In fact, our discussions have resulted in tentative 
agreement by NAIC staff that a number of issues which they have 
perceived as deficiencies in California law are, in fact, 
adequately addressed. However, the discussions have also 
identified a number of issues which California law simply lacks, 
and for which we have no alternative to seeking enactment of 
statutory changes. without enactment of each of these items, 
accreditation by the NAIC is simply not going to happen. 

At this point, I am not going to discuss the importance of 
accreditation, or the independent benefits and policy value of the 
needed statutory changes. I will be working on, and would be happy 
to have any assistance pursuing, an educational and political 
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lobbying campaign designed to orient members of the legislature to 
the goal of enacting a bill containing all of the NAIC required 
statutory changes. The following list identifies each of the items 
which our discussions with the NAIC have determined to be lacking 
in California law. I will be putting together language to address 
each of these issues as quickly as I can, and will forward that 
document to you as soon as it is available. 

1. Examination authority. Although it has not been the 
impression of this Department that our examination authority is 
inadequate, it is now apparent that much of our "authority" is 
implied, rather than express. This is of sUbstantial concern to 
the NAIC. Therefore, enactment of the NAIC Model Law on 
Examinations is necessary. 

2. Holding Company Act. Several changes are necessary: 
administrative remedies (Section 10 of the Model Act), rescission 
authority (Section 12 of the Model Act), and prior approval of 
extraordinary dividends need attention. The dividend provision 
requires approval only if the dividend exceeds the greater of 
either of two standards -- this must be amended to require prior 
approval if the dividend exceeds the lesser of the two. There is 
also a need to delete a reference to "investment" income in the 
dividend provision -- it should merely refer to "income." 

3. Producer Controlled Insurer Act. This NAIC Model has been 
amended (July 1991) since our previous review, and it now appears 
that we no longer have other laws providing substantially the same 
requirements. 

4. Single risk limitation. California has no property/casualty 
single risk limitation, and we need a broad limitation applicable 
to all lines similar to section 3080. 

5. CPA Audit. Although enacted in 1990, our CPA audit law is out 
of date already. In conjunction with this change, we may also need 
to more expressly require use of NAIC annual statement blanks, as 
well as NAIC Accounting Practices and Procedures. (These are on 
the order of codifying longstanding administrative practice; 
however, the NAIC staff has indicated that this is one of the areas 
that practice is inadequate without express statutory authority.) 

6. Minor changes to the Risk Retention Act to conform to the 
Model Law. (We are continuing to evaluate this issue to determine 
precisely where our law is deemed lacking.) 

7. Examination authority relating to producers. Our law on this 
issue is vague; it is implied by requirements for recordkeeping, 
and we have a regulation. NAIC wants examination authority to be 
beyond question so that there can be no argument of the regulator's 
right to examine licensees. 
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TO: 

FROM: 

DATE: 

SUBJECT: 

DEPARTMENT OF INSURANCE 

DIVISION OF POLICY, RESEARCH AND SPECIAL PROIECfS 
Legislative Unit 

Ross Sargent 

Mark Rakich 

March 26, 1992 

SB 1666; proposed amendments 

+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-+-

I want to confirm that the only objection which either you or 
I have heard is the "greater/lesser" issue concerning prior 
approval of extraordinary dividends. I am unaware of any other 
issue being raised (except John Norwood's inquiry about whether the 
Producer Controlled Insurer Act is an NAIC requirement.) Please 
let me know if I am mistaken. Since we have discussed this issue, 
I will not go into it further here. This memo will address 
amendments which either missed getting into the bill originally, or 
which have been brought to my attention subsequently by various 
Department staff. 

1. Attached are amendments to sections 900.2 and 923, as well as 
the addition of Article 10.5, commencing with section 930. My file 
shows that I faxed you these after I originally gave you the basic 
NAIC Model Laws, so I think you had already gone to Leg Counsel by 
the time you received these. I think these are similarly non
controversial, as they were included in the summary memo I sent out 
to various parties some time ago. 

Briefly, section 900.2 amendments update the audited annual 
statement requirements which were enacted in 1990. As a practical 
matter, these new requirements will be easier for insurers to meet 
because it will be far more standardized than if they have to meet 
the NAIC rules everywhere but here. 

section 923 basically codifies current practice -- we don't 
make our own unique forms, and the insurers all use the 
standardized NAIC forms everywhere else, so this won't make any 
difference. 

section 930 is fairly common sense -- it isn't a good idea to 
have all your eggs in one basket. The excepted lines all have 
specific rules already in place governing this issue; however, the 
Code does not contain a general rule (although it is somewhat 
addressed in the "operating in a hazardous manner" language found 
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elsewhere, since excessive concentration of risk is clearly not 
good. But there is no clearly stated rule.) 

2. On Page 5, subdivision (a) of Section 739.3 refers to 
"examination warrants." This seems to us to be one of those rather 
arcane twists of NAIC terminology which does not fit with real 
world operations -- we've never had anything like examination 
warrants before, and insurers have never asked for or inquired 
about one. I suggest the following: 

Page 5, strike out lines 5-7, inclusive, and add: 
commissioner's designee shall appoint one or more examiners to 
perform the examination and instruct them as to the scope of 

3. On Page 5, line 16, the word "employees" is omitted. It 
should be added as it is on lines 23 and 27. 

4. On Page 6, subdivision (d) of section 739.3 authorizes the 
commissioner to retain various professionals to act as examiners. 
As a practical matter, it is usually 001 employees which conduct 
the examinations in the normal course of things. The language here 
is standard NAIC Model Law language. It has been suggested that 
the public employees who actually do this work, and their employee 
associations, might prefer it if they were actually referenced in 
the Code section. Although I have not heard from organized labor 
on the issue, it seems to me both reasonable and prudent to include 
such a reference. My suggestion would be as follows: 

page 6, line 13, after "examiners," add: or any of the 
employees of the Department assigned by the commissioner to 
carry out the purposes of this Article, 

5. On Page 13, we are adding the basic penalties provisions of 
the NAIC Model Holding Company Act. Subdivisions (a) and (b) deal 
with the issue of late filing and failure to file. Subdivision (a) 
basically deals with the negligently late ("I forgot") kind of 
situation; subdivision (b) deals with the intentional violations. 

The NAIC Model has the language we have in the bill, but the 
amounts are blanks to be filled in. I think the subdivision (a) 
fines should be changed, for a couple of reasons. First, I think 
I picked numbers which are too high. Second, the issue is already 
dealt with by existing section 924. Since the subdivision (a) 
approach is not dealing with the intentional violation scenario, 
the lower amount, summary approach contained in Section 924 as an 
incentive for insurers to be timely makes more sense. I would 
propose the following: 
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Page 13, strike lines 11-23, then add: 1215.10. (a) Any 
insurer which files a statement, report, or request for 
approval required by this article in a timely manner shall be 
subject to the late filing fees set forth in section 924. 

6. In conforming the NAIC Model to the California Insurance Code, 
I missed a reference. On Page 14, line 3, "section 5" should be 
stricken out and replaced with "Section 1215.5" 

7. I noted that the criminal penalty for the Holding Company Act 
was left blank. I think the proper way to conform to California 
criminal law is as follows: 

Page 14, strike out lines 32-33, and add: shall be imprisoned 
in the state prison, or fined up to $50,000, or both. 

8. On page 17, subdivision (f) of the definitions in the Producer 
Controlled Insurer Act includes the definition of "Producer". It 
has been suggested to me that it needs to be conformed to the 
California license category (see section 1625). I suggest that the 
provision be amended as follows: 

Page 17, strike out line 11, and add: (f) "Producer" means a 
fire and casualty licensee or licensees 

I would not anticipate any difficulties with these amendments. 
For your convenience, I am including a list of amendments without 
the clutter of explanation for you to take to Leg Counsel. 
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FROM: 

DATE: 

SUBJECT: 

DEPARTMENT OF INSURANCE 

DIVISION OF POLICY, RESEARCH AND SPECIAL PROJECrS 
Legislative Unit 

Ross Sargent 

Mark Rakich 

May 28, 1992 

SB 1666, as amended April 21 
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I wanted to point out an issue based on the amendment to the 
dividend provision, propose some technical amendments, and suggest 
the possibility that we take a little different approach to the new 
examination article. 

By striking out the language concerning "lesser of," the bill 
now deletes even the existing law standard leaving the appearance 
that there is no prior approval requirement for any dividends. I 
realize the intent is to reinsert some language at some point in 
the future, but I wanted to mention the way the bill reads now. 

As you know, we have identified the NAIC law on Examinations 
as one of the deficiencies of the Insurance Code. This is largely 
a deficiency in express authority, rather than a practical 
limitation in current law concerning what the Department has been 
able to do in practice. We decided to recommend that the whole of 
the Model Law on Examinations be added to the Code in an Article 
enti tIed " Additional Examination Authority." The thinking was that 
this approach would clearly provide the NAIC with the evidence of 
express authority which they demand. The industry has reviewed and 
agreed with this approach. 

Notwi thstanding all of this, several of our examiners and 
lawyers do not like this approach, because they think that there 
will be confusion between the existing statutes and the provisions 
of the Model Law which are either duplicative, weaker, or not fully 
consistent. They prefer that the existing article on examinations 
(Article 4, commencing with section 730) be amended to incorporate 
the items which NAIC has indicated as deficiencies in the Code. 
Our examination staff has also heard suggestions from the industry 
that it makes more sense to incorporate the new provisions into the 
existing article. A draft of this effort is attached. 
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The attached amendments do the following: 

- deletes superfluous language, such as restatements of the 
commissioner's authority to take action to compel cooperation 
with the examination, and the cumbersome process which follows 
from an order for further examination or investigation (which 
is not required by current law -- which the bill does not 
override) . 

- reorganizes like subjects from various parts of the Model, 
and incorporates them into the current examination article, 
either as amendments to existing Sections, or as new sections 

section 900.2 should be amended, as follows: page 12, line 5, 
after "report" add: prepared and 

This is an important, but technical, clarification. 

section 923 should be amended, as follows: page 12, line 35, 
strike "to" and insert: from 

This section of the bill does two things. First, instead of 
current law which appears to contemplate a unique California annual 
statement form, the bill will basically defer to the standardized 
NAIC forms. All insurers use these forms, and in practice, these 
are the forms which California requires under current law. 
However, the new section does authorize the Commissioner to make 
changes to the standard forms which are needed for California 
filings. Under current law, we can (and as a matter of practice, 
occaisonally do) require certain variations for California specific 
issues. It is these variations which the DOl needs to notify the 
insurers about, not some changes to the standardized NAIC form 
which every insurer uses in every state. The change in wording 
suggested above clarifies this issue. It will obviate the need to 
make unnecessary notices to all insurers about issues which they 
are already well aware of. 

Several amendments need to be made to section 928. First, we 
need to strike the words "admitted to write one or more classes of 
insurance specified in subdivision (b)" on page 13, lines 4-5. 
This language becomes confusing in light of subdivision (b), which 
"specifies" only those lines which are not subject to the 
limitation. 

Second, "authorized reinsurance" (page 13, line 8) needs to be 
defined, because the phrase itself does not have a specific 
statutory meaning, even though it is commonly understood. We 
suggest the following: page 13, strike out line 8 and insert: 
amount reinsured by reinsurance authorized for annual statement 
credit under this code exceeds 10 
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Third, subdivision (b) can be read to say that a multi-line 
insurer which includes surety is not subject to the single risk 
limitation, even for its non-surety lines. (The other lines are 
either mono-line insurers, or effectively mono-line for purposes of 
this limitation, and therefore surety is the only line affected by 
the problem.) This can be remedied as follows: page 13, lines 11-
12, strike out "insurers admitted to transact" 

Fourth, we can probably repeal Section 3080, since it will be 
effectively superceded by the new section 928. 

I will circulate these proposed amendments to interested 
parties. 

A draft of the various amendments in Legislative Counsel form 
is attached. 
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TO: 

FROM: 

DAlE: 

D~VISION OF POUCY. jttSEA.R.CH AND SP:EC!A.t. PRO~C1'S 
. . Lt.i~:!1t!vo: Unit 

Parties in~el:'e!Sted in Califcrnia' $ effo=ts to obtain NAIC 
solvency regulacio~ a¢~~edit~tion 

Mark Rakich 

Decernbe~ 10, 1991 

Proposed legislatio~ ai~ed at remedying iden~ified 
sta~~tory def~ciencie9 

As many of you ~y know, several pieces of legislation were 
enac~ed in 1991 to add~ess deficienc~es in California statutory law 
relating to ~he minLm~~ NA!C seanaards for solven~~ regulatio~. A 
n~T~er of insurer associations, notably ACLIC which sponsored sa 
693, partici~aced in the process which resulceci in enactmen: of 
several major pieces of lGigislation patterr .. ed aft.er NAIC Model 
~aws. Nonetheless, a significant amount of work re-~ins for 1992. 

As pare of the procedure for obtaining accreditation from 'the 
NArc, the Accredieat;ion Review Team provide~ the opportuniey for 
states ~o have on~sice aQvance evaluations. This fall J key NAIC 
staff reviewed the California Oeparcment' s writcen submissions, end 
conauceeQ a two day on·site evaluation Qf our =egulatory progr~~. 
Part of ~hae review involved detailed evaluations and di3c~ssions 
of ou: seat':Jtory cornpliQnce'with required laws. That ~to~ess was 
an e:feccive give and take aiscussion which allowed for persuasive 
argument that certain a~parent defic~ancies are adequately covered 
~~ other scatutes or by cQnsistent and ~~challenged ad~n1strative 
practice. In fact. our discussior.s hAve resulted in tentative 
a~e~~en~ by NAIC seaff that a n~~er of issues which ~hey have 
gerceived as deficiencies in California law are, in facti 
adequa~ely add~essed. However. the discussions have al$o 
idenci~ied ~ n~~er of i5$Ue~ which California l~w simply l~ckSj 
and for: 'o'lhich we ho.ve no alternaeive to seeki.'1g enact:nent of 
sea.tutory char-ges. Without enactment of ea.ch of these i,terns, 
~cc~editation ~ ~he NAIC is simply not going to happen. 

At chis point. I ~m not going to discuss the importar.ce of 
acc=edit~cion, cr the independent benefi~= and policy value Of the 
needed $t:at;-.:.to~ changes. I will be worki:;.g or., and 'would l:Je happy 
~o have an.y assistance pursuing, aT. e~·.l.=ational and polit:'cal 
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lobbying campaign desi~ned to ori.z:nt rna-nbers of ~~e legislature to 
':.;"e goal ')f enact.ing a bill. cont.l1ir~ir..g ~.ll of. the NAIC required 
statucory ~hanges. ~he following list identifies each of the items 
which our discussions with the NA,IC have deter:ni:led eo be lacking 
in California law. ! will be putting together lanquage eo addre~s 
each of these issues as quickly as I can, ~nc will for~ard that 
document to you as soen a~ it is availabl~. 

1. Sxarr~nation authority- Although ic has not been the 
imp:;"29sion of t.his Oepart..'nant th~~ our examination aut:""lority is 
inadequate, it. is now app.arer..t t~t: much of our "authority n is 
ir,\plied, rather t.han exprS$$, This is of subst.antial concern to 
ehe NA!C.. Therefore, enactmene of the NA~C Model Law on 
Examinacions is necessa:y. 

2. Holding company Act. Several changes are necessa:,y: 
a~nistrative rerneQies (Section lO of the Model Act), re5ciss~on 
aut:.hority (Sect-ion 12 of ~he Model Ace), and prior approval of 
ext:raordinary diviQends nee:d ilI.ttantion. The div'idend p:rovision 
req1Jires approvdl only if the di Vidano. exceeds the greater of 
either of two standards -- this must be amended to require prior 
approval if the diviQend exceeds the lesser of the two. Thera is 
also a need to delete a reference to ~investrnentft income in the 
dividend provision -- it should merely refer to -income. n 

3. ?roducer·Controllee Insurer Ac~. This NAIC Model has bean 
amenced (July 1991) since cur previou3 review, and it now appears 
that we no longer have other laws providing $ubstantiall~ the same 
raqui~ements. 

4. Single risk limitation. California has no ~roperty/casualty 
single risk limitation. and we need a ~road limitation applic~le 
to all lines sirnil~r to Sect~on 3080. 

5. CPA Audit.. AlthQugh enacted in 1.990, our CPA aUdit law is out 
of ~a~e alreddy. ~n conjunction with this change, we may alao need 
to more expressly require use of NAIC ar~ual s~atement blanks, as 
well dS NAIC Aeco~~ting Practices and Procedures. (These are on 
the order of codifying longstanding a~~in~strative p=actiee: 
however, the NAIC staff has indic~ted that this is one of the areas 
that practice is inadequate without express s~atutory ~uthority.) 

6. Minor changess to the ~1sk Ret.ent.ion .Act to conform to the 
Model Law. (We a~e concinuing to evaluate this issue to dete~ne 
pre"cisely where our law is deemed lac.k:'ng _) 

i. Examination authority relating eo ~roducers. Our law on thiS 
issue is va~ue: it is implied by requ1rem@n~5 for recordkeeping l 

~~d we have a re~lation, NArC wanes ex~in~tion autho~i~y to ~~ 
beyond question $0 that there can be no arg~~ent of the regul~to;·s 
=ight to ex~~ir.e l~censees. 
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out of the insurer's relationship with s.uch person un
less and until the commissioner disallows SlJch a dis
clJimer. The commi~icner shall disallow sllch a 
disclaimer only afler furnilohing all paniCs in intercst 
with notice and opportunity to be heard and aftt:r 
making ;;pecific iindin&s of f~t:t to support SlJ~h dis
allowance. 

(j) The (allure to file a registration st.atement or 
any amendment thereto required by this section with. 
in the time specified for such filing shall be a viola· 
tion of this article. 

(l969cb. 127.5, 1971 ch. 1098. 1974ch. 94Z. 
1981 en. 11~1 oper. July I, 1982. 1985 ch. 770) 

§ 1215.5. Standards tor Material Transactions; 
Detennination or Insurer's Surplus in Relation 
to Li.abiliti~; J'llyment 'of Extraordinary 
Oividend or Distribution 

(a) Malerial transactions by rc~lstercd insurers 
with their affiliates shall be subj«:t to I;i(,;h of the 
followin; ~unda:ds: 

(1) "The terms shall be fair ~nd rea.5onable; 
(2) The books. accountS. and n:cortis of each pat~ 

ty shall be so maintained as to clearly ~nd accurately 
disc lou the precise nature and details of the crans
actions; 

(3) The insur¢r"S SUrplUs as regards policyholders 
following arty dividends or distributions 10 share
holder affiliates shall be n:c:;ono.bl~ in relation to tho 
insurer''S outstanding liabilities ~nd adequate to its 
financial need$. 

(b) For pUrpo$eS of this article. in determil'\lng 
whct~r an insurer's surplus as r'egitd.s PQlicyholders 
IS reasonable in relation to ehe insurer'S outstanding 
liabilities and .adequate to its fjnan~ial nr:r:es. the fol
lowing (aetors. 4tnOfl$ othen. ~hall be eOl't$idered: 

(l) The ti~ of the lMt,I~ as measured by ils 
assets, capinl and surplus. reserves. premium writ
ings, insurance in fQr"Ce. and other appropriate cri
teria: 

(2) The went to which tbe insurer's business is 
c!iv~fSi(iccj among the several Hnes of insurance: 

CI) TIle:. number and-size of ri.sk.s in:iured in each 
lint: of bW5inets: 

(4) The extent of th~ geographical dispersion of 
the insurer's insured risb; 

(5) The nalure and extent of the insure.'s reinsur
ance program; 

(6) Tho quality, dive%$iftcation. and liquidity of 
the insurer's inve~nt poruolio; 

(7) Therecenl past and projected future ~nd in 
the si~ of the insUrer'S surplus as regards ooHcy-
holders: .' 

(8) The surplus as regards policyhOlder.; majn~ 
(ained by o(h~r, comparable instJT¢rs; 

(9) The adequaey of the insurer's I"I!S/!l"\Ie$; 
(10) The ql,lalicy .:Ind liquidity of invesrrmnt$ in 

subsicliaries made pursuant to Section 1215.1.- The 
commissioner may tt;at any such inve.<illnent as a 
disalJowed asset for purposes of determining the ad· 
e~uaey of surplus a$ regards policyholders whenever 
:n his judgment such investment so warrams, 

(~) No insurer subje~t to rcsistrntion under S<:c· 
tion 1215.4 shall pay any extraordinary divi~l\(,f or 
make any ocher extraordinary distribution to its 
stockholders until 30 days after the commi$sioner 
has received notice of the C!tc!aration thereof and has 
not within such pc:riod disapproved such payrnent. or 
thC commi~joner shall havI> approved such payment 
wilhln such 3o-dlly' period. 

For purposes of thi$ s~"'tion. all extraOrdinary div
idend or distribvtion is any dividend Or distribution 
whi¢h. tOicther with other divldends or distributions 
mado within the preceding 12 mQmhs, exceeds th& 
~reater of (I) 10 percent of such insurer's company's 
surplus as regards policyholders as of the 31st day 
of Dec:emlXr neXt preceding, or (2) tile net galn from 
operations of ~uc:h ill3urer company, if $uch insurer 
i~ :I life in$urer 01" the net investment mceml, if such 
in1Uref is not a life insurer. for the 12-month period 

. en<ling (he 31 st day of O¢cernber ne)lC preceding;' 
provided, that [he payment of any dividend by a title 
insurer which is not prohibl~d from making such 
pa)'~nt by the provisions of Section 12373 shall not 
be d.:t;med lin ex.traordlnary divid~nd or distribution. 

NotwithsrandifllJ <lny other provision of law. an 
insurer may declare an extraordinary dividend or dis
tribution which is conditional ijpon the commission
er's approval thereof, and such a declaration s/uJt 
confer no rights upon stockholders until the commis
sioner has approved the payment Qf such dividend or 
di.nribution or until the CQmmissioner has nor dis
approved ::;uch payment within tlw; 30-d~y period re· 
ferred in this subdivi~ion, 

(1969 ch. 1275. 1971 en. 1(3) 

§ 1215.6. Commissioner's Power to EXamine 
(a) SubjC¢t to the limitation con~iM<l in this sec

tion, and it) addWon to the powe", wllich t.'le com
missioner has ul/~r Article 4 (commencing wilh 
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!Iode1 Regulation Service - JUDe 1991 

BUSINESS 'tRARSAcrED VIm PRODUCER. 
COR'l'ROUED PROPEB.TY/CASUALTY IBstmER. ACr 

Fact Sheet and Analysis of BAle Action 

Section By Section Analysis: 

§ 1. Title 

§ 2. Contains definitions. 
Holding Company Act. 

The definition of control is taken from the 

§ 3. The Act is applicable to insurers domiciled in this state or in a state 
that is not an accredited state having in effect a similar law. 

§ 4A. The provisions apply to a producer in any calendar year in which the 
controlling producer's written premium is equal to or greater than 5% of the 
admitted assets of the controlled insurer. There are exceptions to this 
provision. 

§ 4B. This section contains required contract provisions to be included in the 
contract between the controlling producer and controlled insurer. The insurer 
may terminate the contract for cause. The producer shall render accounts, 
remit all funds at least monthly and hold funds in a fiduciary capacity. The 
contract shall provide for commissions, charges and fees no greater than those 
applicable to comparable business placed by other than controlling producers. 
The contract shall provide a limit on the timing of compensation to the 
producer and a limit on the amount of business the controlling producer may 
place with the controlled insurer. 

§ 4C. Every controlled insurer shall have an audit committee which shall meet 
with the independent auditors and the independent actuary. 

§ 4D. The controlled insurer shall report to the insurance department yearly 
on its loss ratios, loss reserves and the amount of commissions paid to the 
controlling producer. 

§ 5. Disclosure of the relationship of the insurer and producer must be made 
to the prospective insured prior to the effective date of the policy. 

§ 6. If the controlled insurer is to be liquidated or rehabilitated, the 
receiver may maintain a civil action for recovery of damages if he believes the 
controlling producer has not complied with the Act. 

325-B 

· I 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 370 of 452

Hodel Regulation Service - June 1991 

BUSINESS TRANSACTED VIm PRODUCER. 
CONIROUJm PROPEllTY/CASUALTY IHSUREll Ac:r 

Fact Sheet and Analysis of HAlC Action 

The purpose of this document is to provide necessary background information to 
the state insurance departments for introduction of this model amendment. 

Short S~: 

The model replaces the previous model on this subject adopted in 1988. The Act 
provides for disclosure and contractual safeguards when producing insurance 
agents or brokers also control the writing company. The Act also provides a 
cause of action to the commissioner to seek restitution to a company damaged by 
the improper actions of producing, controlling agents. 

Date Adopted By HAlC: 

June 13, 1991 

TiBeframe for Adopting, If Any Required: 

Will be required for accreditation in June, 1993 (two years after adoption) 

Prepared By: 

Broker Controlled Model Act Working Group of the Special Insurance Issues (E) 
Committee. 

Relationship to Federal Legislation, If Any: 

None 

Significance or Reason Why This Kode1 Should Be Adopted (Purpose): 

To provide additional safeguards preventing abusive practices which have 
occurred when the same individual or firm controlled production, underwriting 
and claims of insurance. 

Industry, Consumer, Federal Participants in NAIC Process and Their Position on 
the Issue If Known: 

Insurance brokers adamantly opposed the previous version of this model and 
still do not favor the concept, however, are generally satisfied that this 
model is an improvement over its replacement. 

325-A 
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Hodel Regulation Service - June 1991. 

BUSINESS 'IRARSAcrKD VIm PRODUCER. 
COR'IROUJID PROPERTY/CASUALTY IBSOREH. Ac:J: 

Fact Sheet and Analysis of HAle Action 

How Kauy States Have Already Adopted Sa.etb..ing St.1lar: 

There are 6 states that have adopted the original model or something similar. 
They are: Georgia, Iowa, Maryland, Minnesota, North Dakota, and Tennessee. 
The original model is pending in Arizona, Illinois, Louisiana, North Carolina, 
Ohio, Pennsylvania, Rhode Island, and Texas. 

llhich States Have Already Introduced It (Pending): 

The proposed New York regulation closely resembles the new model. 

Controversial Issues: 

Additional Insurance Department Staffing Requirements Generated By Adoption of 
this !lodel: 

Unknown 

Fiscal Impact, If Known or Anticipated: 

None 

Iapact on Other State Agencies: 

None 

Contact Person at HAlC and Phone Number: 

David B. Simmons, General Counsel 
(816) 842-3600 

32S-C 
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Adopted Draft: 6/10/91 
This draft is of a new model 
to replace the one adopted in 1988 

BUSIRESS "l'RARSACrED VIm PRODUCER. aJliI'l'KDUJm 
PROPERlY/CASUALTY IBSORER. AC:r 

Table of Contents 
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Minimum Standards 
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Effective Date 

Short Title 

This Act may be cited as the Business Transacted with Producer Controlled 
Insurer Act. 

Section 2. Definitions 

As used in this Act: 

A. "Accredited State" means a state in which the insurance department or 
regulatory agency has qualified as meeting the minimum financial 
regulatory standards promulgated and established from time to time by 
the National Association of Insurance Commissioners (NAIC). 

B. "Control" or "Controlled" has the meaning ascribed in [cite insurance 
law section incorporating NAIC Model Insurance Holding Company Act]; 

C. "Controlled Insurer" means a licensed insurer which is controlled, 
directly or indirectly, by a producer. 

D. "Controlling Producer" means a producer who, directly or indirectly, 
controls an insurer. 

E. "Licensed Insurer" or "Insurer" means any person, firm, association 
or corporation duly licensed to transact a property/casualty 
insurance business in this state. The following, inter alia, are not 
licensed insurers for the purposes of this Act: 

(1) All risk retention groups as defined in the Superfund Amendments 
Reauthorization Act of 1986, Pub. L. No. 99-499, 100 Stat. 1613 
(1986) and the Risk Retention Act, 15 U.S.C. Section 3901 et 
seq. (1982 & Supp. 1986) and [insert citation to state risk 
retention group statute]; 

(2) All residual market pools and joint underwriting authorities or 
associations; and 
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(3) All captive insurers (for the purposes of this Act, captive 
insurers are insurance companies owned by another organization 
whose exclusive purpose is to insure risks of the parent 
organization and affiliated companies or, in the case of groups 
and associations, insurance-organizations owned by the insureds 
whose exclusive purpose is to insure risks to member 
organizations and/or group members and their affiliates). 

F. "Producer" means an insurance broker or brokers or any other person, 
firm, association or corporation, when, for any compensation, 
commission or other thing of value, such person, firm, association or 
corporation acts or aids in any manner in soliciting, negotiating or 
procuring the making of any insurance contract on behalf of an 
insured other than the person, firm, association or corporation. 

Drafting Note: The term "producer" as used in this Act is not intended to 
include an exclusive agent or any independent agent acting on behalf of the 
controlled insurer and any subagent or representative of the agent, who acts as 
such in the solicitation of, negotiation for, or procurement or making of an 
insurance contract, if the agent is not also ac.ting in the capacity of an 
insurance broker in the transaction in question. States which define both 
insurance agent and insurance broker should substitute the term "insurance 
broker" and appropriate definition therefor for "producer," and rename the Act 
accordingly. 

Section 3. Applicability 

This Act shall apply to licensed insurers as defined in Section 2 of this Act, 
either domiciled in this state or domiciled in a state that is not an 
accredited state having in effect a substantially similar law. All provisions 
of the Insurance Holding Company Act, to the extent they are not superseded by 
this Act, shall continue to apply to all parties within holding company systems 
subject to this Act. 

Section 4. KiniJma St"andards 

A. Applicability of section. 

(1) The provisions of this Section 4 shall apply if, in any calendar 
year, the aggregate amount of gross written premium on business 
placed with a controlled insurer by a controlling producer is 
equal to or greater than five percent (5%) of the admitted 
assets of the controlled insurer, as reported in the controlled 
insurers' quarterly statement filed as of September 30 of the 
prior year. 

(2) Notwithstanding Paragraph (1) of this subsection, the provisions 
of this section shall not apply if: 

(a) The controlling producer: 

(i) Places insurance only with the controlled insurer, or 
only with the controlled insurer and a member or 

2 
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members of the controlled insurer's holding company 
system, or the controlled insurer's parent, affiliate 
or subsidiary and receives no compensation based upon 
the amount of premiums written in connection with 
such insurance; and 

(ii) Accepts insurance placements only from non-affiliated 
subproducers, and not directly from insureds; and 

(b) The controlled insurer, except for insurance business 
written through a residual market facility such as [cite 
example) , accepts insurance business only from a 
controlling producer, a producer controlled by the 
controlled insurer, or a producer that is a subsidiary of 
the controlled insurer. 

B. Required contract provisions. A controlled insurer shall not accept 
business from a controlling producer and a controlling producer shall 
not place business with a controlled insurer unless there is a 
written contract between the controlling producer and the insurer 
specifying the responsibilities of each party, which contract has 
been approved by the board of directors of the insurer and contains 
the following minimum provisions: 

(1) The controlled insurer may terminate the contract for cause, 
upon written notice to the controlling producer. The controlled 
insurer shall suspend the authority of the controlling producer 
to write business during the pendency of any dispute regarding 
the cause for the termination; 

.. 
(2) The controlling producer shall render accounts to the controll~d 

insurer detailing all material transactions, including 
information necessary to support all commissions, charges and 
other fees received by, or owing to, the controlling producer; 

(3) The controlling producer shall remit all funds due under the 
terms of the contract to the controlled insurer on at least a 
monthly basis. The due date shall be fixed so that premiums or 
installments thereof collected shall be remitted no later than 
ninety (90) days after the effective date of any policy placed 
with the controlled insurer under this contract; 

(4) All funds collected for the controlled insurer's account shall 
be held by the controlling producer in a fiduciary capacity, in 
one or more appropriately identified bank accounts in banks that 
are members of the Federal Reserve System, in accordance with 
the provisions of the insurance law as applicable. (However, 
funds of a controlling producer not required to be licensed in 
this state shall be maintained in compliance with the 
requirements of the controlling producer's domiciliary 
jurisdiction) ; 

3 
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(5) The controlling producer shall maintain separately identifiable 
records of business written for the controlled insurer; 

(6) The contract shall not be ~ssigned in whole or in part by the 
controlling producer; 

(7) The controlled insurer shall provide the controlling producer 
with its underwriting standards, rules and procedures, manuals 
setting forth the rates to be charged, and the conditions for 
the acceptance or rejection of risks. The controlling producer 
shall adhere to the standards, rules, procedures, rates and 
conditions. The standards, rules, procedures, rates and 
conditions shall be the same as those applicable to comparable 
business placed with the controlled insurer by a producer other 
than the controlling producer; 

(8) The rates and terms of the controlling producer's commissions, 
charges or other fees and the purposes for those charges or 
fees. The rates of the commissions, charges and other fees 
shall be no greater than those applicable to comparable business 
placed with the controlled insurer by producers other than 
controlling producers. For purposes of this paragraph and 
Paragraph (7) of this subsection, examples of • comparable 
business" includes the same lines of insurance, same kinds of 
insurance, same kinds of risks, similar policy limits, and 
similar quality of business; 

(9) If the contract provides that the controlling producer, on 
insurance business placed with the insurer, is to be compensated 
contingent upon the insurer's profits on that business, then 
such compensation shall not be determined and paid until at 
least five (5) years after the premiums on liability insurance 
are earned and at least one (1) year after the premiums are 
earned on any other insurance. In no event shall the 
commissions be paid until the adequacy of the controlled 
insurer's reserves on remaining claims has been independently 
verified pursuant to Subsection C(l) of this section; 

(10) A limit on the controlling producer's writings in relation to 
the controlled insurer's surplus and total writings. The 
insurer may establish a different limit for each line or 
sub-line of business. The controlled insurer shall notify the 
controlling producer when the applicable limit is approached and 
shall not accept business from the controlling producer if the 
limi t is reached. The controlling producer shall not place 
business with the controlled insurer if it has been notified by 
the controlled insurer that the limit has been reached; and 

(11) The controlling producer may negotiate but shall not bind 
reinsurance on behalf of the controlled insurer on business the 
controlling producer places with the controlled insurer, except 
that the controlling producer may bind facultative reinsurance 
contracts pursuant to obligatory facultative agreements if the 

4 
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contract with the controlled insurer contains underwriting 
guidelines including, for both reinsurance assumed and ceded, a 
list of reinsurers with which such automatic agreements are in 
effect. the coverages and amounts or percentages that may be 
reinsured and commission schedules. 

C. Audit Committee. Every controlled insurer shall have an Audit 
Committee of the Board of Directors composed of independent 
directors. The Audit Committee shall annually meet with management, 
the insurer's independent certified public accountants, and an 
independent casualty actuary or other independent loss reserve 
specialist acceptable to the Commissioner to review the adequacy of 
the insurer's loss reserves. 

DraftiDg Bote: Insert the appropriate title for the chief insurance regulatory 
official wherever the term Commissioner appears. 

D. Reporting requirements. 

(1) In addition to any other required loss reserve certification, 
the controlled insurer shall annually. on April 1 of each year, 
file with the Commissioner an opinion of an independent casualty 
actuary (or such other independent loss reserve specialist 
acceptable to the Commissioner) reporting loss ratios for each 
line of business written and attesting to the adequacy of loss 
reserves established for losses incurred and outstanding as of 
year-end (including incurred but not reported) on business 
placed by the producer; and 

(2) The controlled insurer shall annually report to the Commissioner 
the amount of commissions paid to the producer, the percentage 
such amount represents of the net premiums written and 
comparable amounts and percentage paid to noncontrolling 
producers for placements of the same kinds of insurance. 

Section 5. Disclosure 

The producer, prior to the effective date of the policy, shall deliver written 
notice to the prospective insured disclosing the relationship between the 
producer and the controlled insurer; except that, if the business is placed 
through a subproducer who is not a controlling producer, the controlling 
producer shall retain in his records a signed commitment from the subproducer 
that the subproducer is aware of the relationship between the insurer and the 
producer and that the subproducer has or will notify the insured. 

Section 6. Penalties 

A. (1) If the Commissioner believes that the controlling producer or 
any other person has not materially complied with this Act, or 
any regulation or order promulgated hereunder, after notice and 
opportunity to be heard, the Commissioner may order the 
controlling producer to cease placing business with the 
controlled insurer; and 

5 
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(2) If it was found that because of such material non-compliance 
that the controlled insurer or any policyholder thereof has 
suffered any loss or damage, the Commissioner may maintain a 
civil action or intervene in an action brought by or on behalf 
of the insurer or policyholder for recovery of compensatory 
damages for the benefit of the insurer or policyholder or other 
appropriate relief. 

B. If an order for liquidation or rehabilitation of the controlled 
insurer has been entered pursuant to [insert state's rehabilitation 
and liquidation statute], and the receiver appointed under that order 
believes that the controlling producer or any other person has not 
materially complied with this Act, or any regulation or order 
promulgated hereunder, and the insurer suffered any loss or damage· 
therefrom, the receiver may maintain a civil action for recovery of 
damages or other appropriate sanctions for the benefit of the 
insurer. 

C. Nothing contained in this section shall affect the right of the 
Commissioner to impose any other penalties provided for in the 
Insurance Law. 

D. Nothing contained in this section is intended to or shall in any 
manner alter or affect the rights of policyholders, claimants, 
creditors or other third parties. 

Section 7. Effective Date 

This Act shall take effect on [insert date]. Controlled insurers and 
controlling producers who are not in compliance with Section 4 of this Act on 
its effective date shall have sixty (60) days to come into compliance and shall 
comply with Section 5 beginning with all policies written or renewed on or 
after [insert a date sixty (60) days after the effective date of this Act]. 

drafts/mise/broker 

6 
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Model Regulation Service-J'uly 1991 

BUSINESS TRANSACTED WITH PRODUCER CONTROJ.J.ED 
PROPERTY/CASUALTY INSURER ACT 
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Short Title 

This Act may be cited as the Business Transacted with Producer Controlled Insurer Act. 

Section 2. Defini tions 

As used in this Act: 

A "Accredited State" means a state in which the insurance department or regulatory agency 
has qualified as meeting the minimum financial regulatory standards promulgated and 
established from time to time by the National Association of Insurance Commissioners 
(NAIC). 

B. "Control" or "Controlled" has the meaning ascribed in [cite insurance law section incorpo
rating NAIC Model Insurance Holding Company Act]; 

C. "Controlled Insurer" means a licensed insurer which is controlled, directly or indirectly, by 
a producer. 

D. "Controlling Producer" means a producer who, directly or indirectly, controls an insurer. 

E. "Licensed Insurer" or "Insurer" means any person, firm, association or corporation duly 
licensed to transact a property/casualty insurance business in this state. The following, inter 
alia, are not licensed insurers for the purposes of this Act: 

(1) All risk retention groups as defined in the Superfund Amendments Reauthorization Act 
of19S6, Pub. L. No. 99-499,100 Stat. 1613 (1986) and the Risk Retention Act, 15 U.S.C. 
Section 3901 et seq. (1982 & Supp. 1986) and [insert citation to state risk retention group 
statute]; 

(2) All residual market pools and joint underwriting authorities or associations; and 

(3) All captive insurers (for the purposes of this Act, captive insurers are insurance 
companies owned by another organization whose exclusive purpose is to insure risks of 
the parent organization and affiliated companies or, in the case of groups and associa
tions, insurance organizations owned by the insureds whose exclusive purpose is to 
insure risks to member organizations and/or group members and their affiliates). 

F. "Producer" means an insurance broker or brokers or any other person, firm, association or 
corporation, when, for any compensation, commission or other thing of value, such person, 
firm, association or corporation acts or aids in any manner in soliciting, negotiating or 
procuring the making of any insurance contract on behalf of an insured other than the 
person, firm, association or corporation. 

Copyright NAIC 1991 325-1 
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DraftfDa' Not.: The term ·producer" as uaed in this Act is not intended to include an exclusive agent or any independent agent. 
acting on behalf of the controlled insurer and any subagent or representative oCthe agent, who acta u such in the solicitation 
oC, negotiation Cor, or procuremen,t or, making, oC an insuranc:e contract, if th~ agent is not also ~ng in the capacity of an 
insurance broker in the transaction lD question. States which defLne both lDIUl'&IlCI agent and II1.IUrance broker should 
substitute the term -msurance broker" and appropriate defUlition therefor for '"producer,· and rename the Ad. accordingly. 

Section 3. Applicabili ty 

This Act shall apply to licensed insurers as defined in Section 2 of this Act, either domiciled in this 
state or domiciled in a state that is not an accredited state having in effect a substantially similar 
law. All provisions ofthe Insurance Holding Company Act, to the extent they are not superseded by 
this Act, shall continue to apply to all parties within holding company systems subject to this Act. 

Section 4. Minimum Standards 

A Applicability of section. 

(1) The provisions of this Section 4 shall apply if, in any calendar year, the aggregate amount 
of gross written premium on business placed with a controlled insurer by a controlling 
producer is equal to or greater than five percent (5%) of the admitted assets of the 
controlled insurer, as reported in the controlled insurers' quarterly statement filed as of 
September 30 of the prior year. 

(2) Notwithstanding Paragraph (1) of this subsection, the provisions of this section shall not 
apply if: . 

(a) The controlling producer: 

(i) Places insurance only with the controlled insurer, or only with the controlled 
insurer and a member or members of the controlled insurer's holding company 
system, or the controlled insurer's parent, affiliate Or subsidiary and receives no 
compensation based upon the amount of premiums written in connection with 
such insurance; and 

(ii) Accepts insurance placements only from non-affiliated subproducers, and not 
directly from insureds; and 

(b) The controlled insurer, except for insurance business written through a residual 
market facility such as [cite example], accepts insurance business only from a 
controlling producer, a producer controlled by the controlled insurer, or a producer 
that is a subsidiary of the controlled insurer. 

B. Required contract provisions. A controlled insurer shall not accept business from a control
ling producer and a controlling producer shall not place business with a controlled insurer 
unless there is a written contract between the controlling producer and the insurer 
specifying the responsibilities of each party, which contract has been approved by the board 
of directors of the insurer and contains the following minimum provisions: 

325-2 

(1) The controlled insurer may terminate the contract for cause, upon written notice to the 
controlling producer. The controlled insurer shall suspend the authority of the control
ling producer to write business during the pendency of any dispute regarding the cause 
for the termination; 

(2) The controlling producer shall render accounts to the controlled insurer detailing all 
material transactions, including information necessary to support all commissions, 
charges and other fees received by, or owing to, the controlling producer; 

(3) The controlling producer shall remit all funds due under the terms of the contract to the 
controlled insurer on at least a monthly basis. The due date shall be fixed so that 
premiums or installments thereof collected shall be remitted no later than ninety (90) 
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days after the effective date of any policy placed with the controlled insurer under this 
contract; 

(4) All funds collected for the controlled insurer's account shall be held by the controlling 
producer in a fiduciary capacity, in one or. more appropriately identified bank accounts 
in banks that are members of the Federal Reserve System, in accordance with the 
provisions of the insurance law as applicable. (However, funds ofa controlling producer 
not required to be licensed in this state shall be maintained in compliance with the 
requirements of the controlling producer's domiciliary jurisdiction); 

(5) 'The controlling producer shall maintain separately identifiable records of business 
written for the controlled insurer; 

(6) 'The contract shall not be assigned in whole or in part by the controlling producer; 

(7) 'The controlled insurer shall provide the controlling producer with its underwriting 
standards, rules and procedures, manuals setting forth the rates to be charged, and the 
conditions for the acceptance or rejection of risks. 'The controlling producer shall adhere 
to the standards, rules, procedures, rates and conditions. 'The standards, rules, proce
dures, rates and conditions shall be the same as those applicable to comparable business 
placed with the controlled insurer by a producer other than the controlling producer; 

(8) 'The rates and terms of the controlling producer's commissions, charges or other fees and 
the purposes for those charges or fees. 'The rates ofthe commissions, charges and other 
fees shall be no greater than those applicable to comparable business placed with the 
controlled insurer by producers other than controlling producers. For purposes of this 
paragraph and Paragraph (7) of this subsection, examples of "comparable business" 
includes the same lines of insurance, same kinds of insurance, same kinds of risks, 
similar policy limits, and similar quality of business; 

(9) If the contract provides that the controlling producer, on insurance business placed with 
the insurer, is to be compensated contingent upon the insurer's profits on that business, 
then such compensation shall not be determined and paid until at least five (5) years 
after the premiums on liability insurance are earned and at least one (1) year after the 
premiums are earned on any other insurance. In no event shall the commissions be paid 
until the adequacy of the controlled insurer's reserves on remaining claims has been 
independently verified pursuant to Subsection D(l) of this section; 

(lO)A limit on the controlling producer's writings in relation to the controlled insurer's 
surplus and total writings. The insurer may establish a different limit for each line or 
sub-line of business. The controlled insurer shall notify the controlling producer when 
the applicable limit is approached and shall not accept business from the controlling 
producer if the limit is reached. The controlling producer shall not place business with 
the controlled insurer if it has been notified by the controlled insurer that the limit has 
been reached; and 

(11) 'The controlling producer may negotiate but shall not bind reinsurance on behalf of the 
controlled insurer on business the controlling producer places with the controlled 
insurer, except that the controlling producer may bind facultative reinsurance contracts 
pursuant to obI igatory facultative agreements if the contract with the controlled insurer 
contains underwriting guidelines including, for both reinsurance assumed and ceded, 
a list of reinsurers with which such automatic agreements are in effect, the coverages 
and amounts or pereentages that may be reinsured and commission schedules. 

C. Audit Committee. Every controlled insurer shall have an Audit Committee of the Board of 
Directors composed of independent directors. The Audit Committee shall annually meet 
with management, the insurer's independent certified public accountants, and an independ
ent casualty actuary or other independent loss reserve specialist acceptable to the Commis
sioner to review the adequacy of the insurer's loss reserves. 

~pyright NAIC 1991 ~25-3 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 381 of 452

Producer Controlled Insurer Act 

Draftq No&.: IOIIert the appropriate title for the chief insurance regulatory official wherever the term CoDlDliuioner 
appean. 

D. Reporting requirements. 

(1) In addition to any other required loss reserve certification, the controlled insurer shall 
annually, on April 1 of each year, file with the Commissioner an opinion of an 
independent casualty actuary (or such other independent loss reserve specialist accept
able to the Commissioner) reporting loss ratios for each line of business written and 
attesting to the adequacy of loss reserves established for losses incurred and outstanding 
as of year-end (including incurred but not reported) on business placed by the producer; 
and 

(2) The controlled insurer shall annually report to the Commissioner the amount of 
commissions paid to the producer, the percentage such amount represents of the net 
premiums written and comparable amounts and percentage paid to noncontrolling 
producers for placements of the same kinds of insurance. 

Section 5. Disclosure 

The producer, prior to the effective date of the policy, shall deliver written notice to the prospective 
insured disclosing the relationship between the producer and the controlled insurer; except that, if 
the business is placed through a subproducer who is not a controlling producer, the controlling 
producer shall retain in his records a signed commitment from the subproducer that the subproducer 
is aware of the relationship between the insurer and the producer and that the subproducer has or 
will notify the insured. 

Section 6. Penalties 

A (1) If the Commissioner believes that the controlling producer or any other person has not 
materially complied with this Act, or any regulation or order promulgated hereunder, 
after notice and opportunity to be heard, the Commissioner may order the controlling 
producer to cease placing business with the controlled insurer; and 

(2) Ifit was found that because of such material non-compliance that the controlled insurer 
or any policyholder thereof has suffered any loss or damage, the Commissioner may 
maintain a civil action or intervene in an action brought by or on behalf of the insurer 
or policyholder for recovery of compensatory damages for the benefit of the insurer or 
policyholder or other appropriate relief. 

B. If an order for liquidation or rehabilitation of the controlled insurer has been entered 
pursuant to (insert state's rehabilitation and liquidation statute], and the receiver appointed 
under that order believes that the controlling producer or any other person has not 
materially complied with this Act. or any regulation or order promulgated hereunder, and 
the insurer suffered any loss or damage therefrom, the receiver may maintain a civil action 
for recovery of damages or other appropriate sanctions for the benefit of the insurer. 

C. Nothing contained in this section shall affect the right of the Commissioner to impose any 
other penalties provided for in the Insurance Law. 

D. Nothing contained in this section is intended to or shall in any manner alter or affect the 
rights of policyholders, claimants, creditors or other third parties. 

325-4 
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Section 7. Effective Date 

This Act shall take effect on (insert date]. Controlled insurers and controllingprociucers who are not 
in compliance with Section 4 of this Act on its effective date shall have sixty (60) days to come into 
compliance and shall comply with Section 5 beginning with all policies written or renewed on or after 
[insert a date sixty (60) days after the effective date of this Act]. 

Legi&l4Jive HutlJry (all refere1lCefl are to the Proceedings of the NAIC). 

1989 Proc. I 14,913·915, 915·918 (adopted. at flpecial ple1l41'J fleuion September 1988). 
1991 Proc.ll25, 58, 1091, 1096·1099 (amended and. reprinted). 
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Prefatory Drafting Comment 

This model act reflects a conceptual change with respect to the frequency and scope fL on-site financial examinations of insurers. The 
Act authorizes the Commissioner to conduct examinations whenever it is deemed necessary and the Commissioner is given the 
flexibility to decide the scope of the examination. Since criteria for determining when a company should be examined and the scope of 
that examination and procedures to be employed is a complex matter. the Act requires the Commissioner to observe the direction set 
forth in the NAIC Examiner's Handbook with respect to these matters. 

The objective of the Model Act is to direct Department resources to companies having or likely to have financial difficulty; however. all 
companies are required to be examined once every five years, although the scope and extent of that exam will be based on the panicular 
attributes of the company to be examined. 

The conceptual change reflected by this Model Law can be accomplished because over the last several years a variety of additional 
financial regulatory tools have been developed and implemented including annual independent CPA audits. opinions on insurance 
reserves by qualified actuaries. annual financial statement analyses and others which alleviate the necessity for comprehensive 
periodic examinations. 

This Model Act will not diminish the Commissioner's authority to conduct examinations but rather will see that examinations are a 
more effective part of the Department financial regulation and ~urveillance program. 

Section 1. Purpose 

The purpose of this Act is to provide an effective and efficient system for examining the activities, opera
tions, financial condition and affairs of all persons transacting the business of insurance in this State and 
all persons otherwise subject to the jurisdiction of the Commissioner. The provisions of the Act are intended 
to enable the Commissioner to adopt a flexible system of examinations which directs resources as may be 
deemed appropriate and necessary for the administration of the insurance and insurance related laws of 
this State. 

Section 2. Definitions 

The following terms as used in this Act shall have the respective meanings hereinafter set forth: 

A. "Commissioner" means the Commissioner of Insurance of this State. 

Drafting Note: The title of the chief insurance regulatory official should be used here and throughout the law. 

B. "Company" means any person engaging in or proposing or attempting to engage in any 
transaction or kind of insurance or surety business and any person or group of persons who may 
otherwise be subject to the administrative, regulatory or taxing authority of the Commissioner. 

C. "Department" means the Department of Insurance of this State. 

Copyright NAIC 1991 390-1 
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D. "Examiner" means any individual or firm having been authorized by the Commissioner to 
conduct an examination under this Act. 

E. "Insurer" means [refer to appropriate definition in state insurance code]. 

F. "Person" means any individual, aggregation of individuals, trust, association, partnership or 
corporation, or any affiliate thereof. 

Section 3. Authority, Scope and Scheduling of Examinations 

A. The Commissioner or any of his examiners may conduct an examination under this Act of any 
company as often as the Commissioner in his or her sole discretion deems appropriate but shall at a 
minimum, conduct an examination of every insurer licensed. in this State not less frequently than 
once every tive (5) years. In scheduling: and detennining the nature, scope and frequency of the 
examinations. the Commissioner shall consider such matters as the results of financial statement 
analyses and ratios. changes in management or ownership, actuarial opinions. reports of in de pen
dent Certified Public Accountants and other criteria as set forth in the Examiners' Handbook 
adopted by the National Association of In,surance Commissioners and in effect when the Commis
sioner exercises discretion under this section. 

B. For purposes of completing an examination of any company under this Act, the Commissioner may 
examine or investigate any person, or the business of any person, in so far as such examination or 
investigation is, in the sole discretion of the Commissioner, necessary or material to the examina· 
tion of the company. 

Drafting Note: In order to force a person outside the state to cooperate with any examination, it may be necessary to obtain judicial 
enforcement of a subpoena. 

C. In lieu of an examination under this Act of any foreign or alien insurer licensed in this State, the 
Commissioner may accept an examination report on the company as prepared by the Insurance 
Department for the company's state of domicile or port-of-entry state until January 1, 1994. 
Thereafter, such reports may only be accepted if (1), the Insurance Department was at the time of 
the examination accredited under the National Association of Insurance Commissioners' Finan
cial Regulation Standards and Accreditation Program or (2) the examination is performed under 
the supervision of an accredited Insurance Department or with the participation of one or more 
examiners who are employed by such an accredited State Insurance Department and who, after a 
review of the examination work papers and report, state under oath that the examination was 
performed in a manner consistent with the standards and procedures required by their Insurance 
Department. 

Section 4. Conduct of Exanrinations 

A. Upon determining that an examination should be conducted, the Commissioner or the Commis
sioner's designee shall issue an examination warrant appointing one or more examiners to perform 
the examination and instructing them as to the scope of the examination. In conducting the exam
ination, the examiner shall observe those guidelines and procedures set forth in the Examiners' 
Handbook adopted by the National Association of Insurance Commissioners. The Commissioner 
may also employ such other guidelines or procedures as the Commissioner may deem appropriate. 

B. Every company or person from whom information is sought, its officers, directors and agents must 
provide to the examiners appointed under Subsection A timely, convenient and free access at all 
reasonable hours at its offices to all books, records, accounts, papers, documents and any or all 
computer or other recordings relating to the property, assets, business and affairs of the company 
being examined. The officers, directors, employees and agents of the company or person must 
facilitate the examination and aid in the examination so far as it is in their power to do so. The 

390-2 
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refusal of any company, by its officers, directors, employees or agents, to submit to examination or 
to comply with any reasonable written request of the examiners shall be grounds for suspension or 
refusal ot: or nonrenewal of any license or authority held by the company to engage in an insurance 
or other business subject to the Commissioner's jurisdiction. Any such proceedirigs for suspension, 
revocation or refusal of any license or authority shall be conducted pursuant to Section [insert 
reference to cease and desist statute or other law having a post~rder hearing mechanism]. 

C. The Commissioner or any of his examiners shall have the power to issue subpoenas, to administer 
oaths and to examine under oath any person as to any matter pertinent to the examination. Upon 
the failure or refusal of any person to obey a subpoena, the Commissioner may petition a court of 
competent jurisdiction, and upon proper showing, the Court may enter an order compelling the 
witness to appear and testify or produce documentary evidence. Failure to obey the court order 
shall be punishable as contempt of court. [or "Such subpoenas may be enforced pursuant to the 
provisions of Section of this Code:'] 

D. When making an examination under this Act, the Commissioner may retain attorneys. 
appraisers, independent actuaries, independent certified public accountants or other professionals 
and specialists as examiners. the cost of which shall be borne by the company which is the subject 
of the examination. 

E. Nothing contained in this Act shall be construed to limit the Commissioner's authority to termi
nate or suspend any examination in order to pursue other legal or regulatory action pursuant to 
the insurance laws of this State. Findings of fact and conclusions made pursuant to anyexamina
tion shall be prima facie evidence in any legal or regulatory action. 

F. Nothing contained in this Act shall be construed to limit the Commissioner's authority to use and, 
if appropriate, to make public any final or preliminary examination report, any examiner or 
company workpapers or other documents, or any other information discovered or developed during 
the course of any examination in the furtherance of any legal or regulatory action which the 
Commissioner may, in his or her sole discretion, deem appropriate. 

Section 5. Examination Reports 

A. General Description 

All examination reports shall be comprised of only facts appearing upon the books, records. or 
other documents of the company, its agents or other persons examined, or as ascertained from the 
testimony of its officers or agents or other persons examined concerning its affairs. and such 
conclusions and recommendations as the examiners find reasonably warranted from the facts. 

B. Filing of Examination Report 

No later than sixty (60) days following completion of the examination. the examiner in charge shall 
file with the Department a verified written report of examination under oath. Upon receipt of the 
verified report, the Department shall transmit the report to the company examined, together with 
a notice which shall afford the company examined a reasonable opportunity of not more than 
thirty (30) days to make a written submission or rebuttal with respect to any matters contained in 
the examination report. 

C. Adoption of Report on Exa.n:Jnation 

Within thirty (30) days of the end of the period allowed for the receipt of written submissions or 
rebuttals, the Commissioner shall fully consider and review the report, together with any written 
submissions or rebuttals and any relevant portions of the examiner's workpapers and enter an 
order: 

Copyright NAIC 1991 390-3 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 387 of 452

Model Law on Examinations 

( 1) Adopting the examination report as filed or with modification or corrections. If the examina
tion report reveals that the company is operating in violation of any law, regulation or prior 
order of the Commissioner, the Commissioner may order the company to take any action the 
Commissioner considers necessary and appropriate to cure such violation; or 

(2) Rejecting the examination report with directions to the examiners to reopen the examination 
for purposes of obtaining additional data, documentation or information, and refiling pursuant 
to Subsection A above; or 

(3) Calling for an investigatory hearing with no less than twenty (20) days notice to the company 
for purposes of obtaining additional documentation, data, information and testimony. 

D. Orders and Procedures 

390-4 

(1) All orders entered pursuant to Subsection cm above shall be accompanied by findings and 
conclusions resulting from the Commissioner's consideration and review of the examination 
report, relevant examiner workpaperS and any written submissions or rebuttals. Any such 
order shall be considered a fmal administrative decision and may be appealed pursuant to the 
(insert name of State Administrative Review Law], and shall be served upon the company by 
certified mail, together with a copy of the adopted examination report. Within thirty (30) days 
of the issuance of the adopted report, the company shall file affidavits executed by each of its 
directors stating under oath that they have received a copy of the adopted report and related 
orders. 

(2) Any hearing conducted under Subsection C(3) above by the Commissioner or authorized repre
sentative, shall be conducted as a nonadversarial confidential investigatory proceeding as 
necessary for the resolution of any inconsistencies. discrepancies or disputed issues apparent 
upon the face of the filed examination report or raised by or as a result of the Commissioner's 
review of relevant workpapers or by the written submission or rebuttal of the company. Within 
twenty (20) days of the conclusion of any such hearing, the Commissioner shall enter an order 
pursuant to Subsection C(1) above. 

(a) The Commissioner shall not appoint an examiner as an authorized representative to con
duct the hearing. The hearing shall proceed expeditiously with discovery by the company 
limited to the examiner's workpapers which tend to substantiate any assertions set forth 
in any written submission or rebuttal. The Commissioner or his representative may issue 
subpoenas for the attendance of any witnesses or the production of any documents deemed 
relevant to the investigation whether under the control of the Department, the company 
or other persons. The documents produced shall be included in the record and testimony 
taken by the Commissioner or his representative shall be under oath and preserved for the 
record. 

Nothing contained in this section shall require the Department to disclose any informa
tion or records which would indicate or show the existence or content of any investigation 
or activity of a criminal justice agency. 

(b) The hearing shall proceed with the Commissioner or his representative posing questions 
to the persons subpoenaed. Thereafter the company and the Department may present 
testimony relevant to the investigation. Cross examination shall be conducted only by the 
Commissioner or his representative. The company and the Department shall be permitted 
to make closing statements and may be represented by counsel of their choice. 
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E. Publication and Use 

(1) Upon the adoption of the examination report under Subsection C(1) above, the Commissioner 
shall continue to hold the content of the examination report as private and confidential infor
mation for a period of [insert number] days except to the extent provided in Subsection B. 
Thereafter, the Commissioner may open the report for public inspection so long as no court of 
competent jurisdiction has stayed its publication. 

Drafting Note: The time period may correspond to the amount of time allowed for a party to seek administrative review under state 
law or it should at a minimum allow a company adequate time. not less than two (2) days following receipt of the adopted report to 
obtain an equitable stay if provided for under state law. 

(2) Nothing contained in this Code shall prevent or be construed as prohibiting the Commissioner 
from disclosing the content of an examination report, preliminary examination report or 
results, or any matter relating thereto, to the insurance department of this or any other state 
or country, or to law enforcement officials of this or any other state or agency of the federal 
government at any time, so long as such agency or office receiving the report or matters 
relating thereto agrees in writing to hold it confidential and in a manner consistent with this 
Act. 

(3) In the event the Commissioner determines that regulatory action is appropriate as a result of 
any examination, he or she may initiate any proceedings or actions as provided by law. 

F. Confidentiality of Ancillary Information 

All working papers, recorded information, documents and copies thereof produced by, obtained by 
or disclosed to the Commissioner or any other person in the course of an examination made under 
this Act must be given confidential treatment and are not subject to subpoena and may not be 
made public by the Commissioner or any other person, except to the extent provided in Subsection 
E above. Access may also be granted to the National Association of Insurance Commissioners. 
Such parties must agree in writing prior to receiving the information to provide to it the same 
confidential treatment as required by this section, unless the prior written consent of the company 
to which it pertains has been obtained. 

Drafting Note: As an alternative, states may make reference to their public records law as follows: "All working papers. recorded 
information. documents and copies thereof produced by, obtained by or disclosed to the Commissioner or any other person in the course 
of an examination made under this Act may be held by the Commissioner as a record not required to be made public pursuant to [cite 
public records lawsJ. 

Section 6. Conflict of Interest 

No examiner may be appointed by the Commissioner if such examiner, either directly or indirectly, has a 
conflict of interest or is affiliated with the management of or owns a pecuniary interest in any person 
subject to examination under this Act. This section shall not be construed to automatically preclude an 
examiner from being: 

A. A policyholder or claimant under an insurance policy; 

B. A grantor of a mortgage or similar instrument on the examiner's residence to a regulated entity if 
done under customary terms and in the ordinary course of business; 

C. An investment owner in shares of regulated diversified investment companies; or 

D. A settlor or beneficiary of a "blind trust" into which any otherwise impermissible holdings have 
been placed. 

Copyright NAIC 1991 390-5 
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Notwithstanding the requirements of this section, the Commissioner may retain from time to time, on an 
individual basis, qualified actuaries, certified public accountants, or other similar individuals who are 
independently practicing their professions, even though said persons may from time to time be similarly 
employed or retained by persons subject to examination under this Act. 

Section 7. Cost of Examinations 

Drafting Comment: The NAlC Model State Insurance Department FUnding Bill or such funding mechanism as may be currently 
authorized bv law should be incorporated here by reference. Any funding mechanism should assure that the manner in which 
examinatio~ are funded does not influence the scheduling, scope or conduct of examination. 

Section 8. Immunity from Liability 

A. No cause of action shall arise nor shall any liability be imposed against the Commissioner, the 
Commissioner's authorized representatives or any examiner appointed by the Commissioner for 
any statements made or conduct performed in good faith while carrying out the provisions of this 
Act. 

B. No cause of action shall arise, nor shall any liability be imposed against any person for the act of 
communicating or delivering information or data to the Commissioner or the Commissioner's 
authorized representative or examiner pursuant to an examination made under this Act, if such 
act of communication or delivery was performed in good faith and without fraudulent intent or the 
intent to deceive. 

C. This section does not abrogate or modify in any way any common law or statutory privilege or 
immunity heretofore enjoyed by any person identified in Subsection A. 

D. A person identified in Subsection A shall be entitled to an award of attorney's fees and costs if he or 
she is the prevailing party in a civil cause of action for libel, slander or any other relevant tort 
arising out of activities in carrying out the provisions of this Act and the party bringing the action 
was not substantially justified in doing so. For purposes of this section a proceeding is "substan
tially justified" if it had a reasonable basis in law or fact at the time that it was initiated. 

Legislative HisrorylaLl references are ro the Proceedings of the NAlGl 

1991 ?roc 19. 14.26. 27-31 (adopted~ 

This replaces an earlier model tau.' entitled: Standard Law Relating to Procedures in Examining the Affairs of Insurance Companies 

1956 Proc II 328. 329-333 (adoptedl 
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Authority 

This rule is promulgated by the Commissioner of Insurance pursuant to Sections [insert applicable sec
tions] of the [insert state] Insurance Statute. 

Section 2. Purpose and Scope 

The purpose of this rule is to improve the [insert state] Insurance Department's surveillance of the financial 
condition of insurers by requiring an annual examination by independent certified public accountants of 
the financial statements reporting the financial position and the results of operations of insurers. 

Every insurer (as defined in Section 3) shall be subject to this rule. Insurers having direct premiums 
written in this state of less than $1,000,000 in any calendar year and less than 1,000 policyholders or 
certificateholders of directly written policies nationwide at the end of such calendar year shall be exempt 
from this rule for such year (unless the Commissioner makes a specific finding that compliance is necessary 
for the Commissioner to carry out statutory responsibilities) except that insurers having assumed pre
miums pursuant to contracts and/or treaties of reinsurance of $1,000,000 or more 'hill not be so exempt. 

Foreign or alien insurers filing audited financial reports in another state. pursuant to such other state's 
requirement of audited financial reports which has been found by the Commissioner to be substantially 
similar to the requirements herein, are exempt from this rule if: 

A. A copy of the Audited Financial Report, Report on Significant Deficiencies in Internal Controls, 
and the Accountant's Letter of Qualifications which are filed with such other state are filed with 
the Commissioner in accordance with the filing dates specified in Sections 4, 11 and 12, respec
tively (Canadian insurers may submit accountants' reports as filed with the Canadian Dominion 
Department of Insurance). 

B. A copy of any Notification of Adverse Financial Condition Report filed with such other state is filed 
with the Commissioner within the time specified in Section 10. 
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This rule shall not prohibit, preclude or in any way limit the Commissioner of Insurance from ordering and! 
or conducting and!or performing examinations of insurers under the rules and regulations of the [insert 
state] Department of Insurance and the practices and procedures of the [insert state] Department of 
Insurance. . 

Section 3. Definitions 

A. "Audited financial report" means and includes those items specified in Section 5 of this rule. 

B. "Accountant" and "Independent Certified Public Accountant" means an independent certified 
public accountant or accounting firm in good standing with the American Institute of CPAs and in 
all states in which they are licensed to practice; for Canadian and British companies, it means a 
Canadian-<:hartered or British-<:hartered accountant:' 

C. "Insurer" means a licensed insurer as defined in Section(s) [insert applicable sections] of the [insert 
state] Insurance Statute or an authorized insurer as defined in Section(s) [insert applicable sec· 
tions] of the [insert state] Insurance Statute. 

Section 4. Filing and Extensions for Filing of Annual Audited Financial Reports 

All insurers shall have an annual audit by an independent certified public accountant and shall file an 
audited financial report with the Commissioner on or before June 1 for the year ended December 31 
immediately preceding. The Commissioner may require an insurer to file an audited financial report 
earlier than June 1 with ninety (90) days advance notice to the insurer. 

Extensions of the June 1 filing date may be granted by the Commissioner for thirty-day periods upon 
showing by the insurer and its independent certified public accountant the reasons for requesting such 
extension and determination by the Commissioner of good cause for an extension. The request for extension 
must be submitted in writing not less than ten (10) days prior to the due date in sufficient detail to permit 
the Commissioner to make an informed decision with respect to the requested extension. 

Section 5. Contents of Annual Audited Financial Report 

The Annual Audited Financial Report shall report the financial position of the insurer as of the end of the 
most recent calendar year and the results of its operations. cash flows and changes in capital and surplus 
for the year then ended in conformity with statutory accounting practices prescribed. or otherwise permit· 
ted, by the Department of Insurance of the state of domicile. 

The annual Audited Financial Report shall include the following: 

A. Report of independent certified public accountant. 

B. Balance sheet reporting admitted assets, liabilities. capital and surplus. 

C. Statement of operations. 

D. Statement of cash flows. 

E. Statement of changes in capital and surplus. 

F. ~otes to financial statements. These notes shall be those required by the appropriate NAIC 
Annual Statement Instructions and any other notes required by generally accepted accounting 
principles and shall also include: 
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(1) A reconciliation of differences, if any, between the audited statutory financial statements and 
the Annual Statement filed pursuant to Section [insert applicable section] of the [insert state] 
Insurance Statute with a written description of the nature of these differences. 

(2) A summary of ownership and relationships of the insurer and all affiliated companies. 

G. The financial statements included in the Audited Financial Report shall be prepared in a form and 
using language and groupings substantially the same as the relevant sections of the Annual 
Statement of the insurer filed with the Commissioner, and the financial statement shall be com
parative, presenting the amounts as of December 31 of the current year and the amounts as of the 
immediately preceding December 31. (However, in the first year in which an insurer is required to 
file an audited financial report, the comparative data may be omitted). 

Section 6. Designation of Independent Certified Public Accountant 

Each insurer required by this rule to file an annual audited financial report must within sixty (60) days 
after becoming subject to such requirement, register with the Commissioner in writing the name and 
address of the independent certified public accountant or accounting firm (generally referred to in this rule 
as the "accountant") retained to conduct the annual audit set forth in this rule. Insurers not retaining an 
independent certified public accountant on the effective date of this rule shall register the name and 
address of their retained certified public accountant not less than six (6) months before the date when the 
first audited financial report is to be filed. 

The insurer shall obtain a letter from the accountant, and file a copy with the Commissioner stating that 
the accountant is aware of the provisions of the Insurance Code and the Rules and Regulations of the 
Insurance Department of the state of domicile that relate to accounting and financial matters and affrrm
ing that he will express his opinion on the financial statements in terms of their conformity to the statutory 
accounting practices prescribed or otherwise permitted by that Department, specifying such exceptions as 
he may believe appropriate. 

If an accountant who was the accountant for the immediately preceding filed audited financial report is 
dismissed or resigns the insurer shall within five (5) business days notify the Department of this event. The 
insurer shall also furnish the Commissioner with a separate letter within ten (10) business days of the 
above notification stating whether in the twenty-four (24) months preceding such event there were any 
disagreements with the former accountant on any matter of accounting principles or practices. financial 
statement disclosure, or auditing scope or procedure: which disagreements, if not resolved to the satisfac
tion of the former accountant, would have caused him to make reference to the subject matter of the 
disagreement in connection with his opinion. The disagreements required to be reported in response to this 
Section include both those resolved to the former accountant's satisfaction and those not resolved to the 
former accountant's satisfaction. Disagreements contemplated by this section are those that occur at the 
decision-making level, i.e .. between personnel of the insurer responsible for presentation of its financial 
statements and personnel of the accounting firm responsible for rendering its report. The insurer shall also 
in writing request such former accountant to furnish a letter addressed to the insurer stating whether the 
accountant agrees with the statements contained in the insurer's letter and, if not, stating the reasons for 
which he does not agree; and the insurer shall furnish such responsive letter from the former accountant to 
the Commissioner together with its own. 

Section 7. Qualifications of Independent Certified Public Accountant 

A, The Commissioner shall not recognize any person or firm as a qualified independent certified 
public accountant that is not in good standing with the American Institute of CPAs and in all 
states in which the accountant is licensed to practice, or, for a Canadian or British company, that is 
not a chartered accountant. 

Copyright NArC 1991 205-3 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 393 of 452

CPA Audits 

B. Except as otherwise provided herein, an independent certified public accountant shall be recog
nized as qualified as long as he or she conforms to the standards of his or her profession, as 
contained in the Code of Professional Ethics of the American Institute of Certified Public Accoun
tants and Rules and Regulations and Code of Ethics and Rules of Professional Conduct of the 
[insert statel Board of Public Accountancy, or similar code. 

C. No partner or other person responsible for rendering a report may act in that capacity for more 
than seven (7) consecutive years. Following any period of service such person shall be disqualified 
from acting in that or a similar capacity for the same company or its insurance subsidiaries or 
affiliates for a period of two (2) years. An insurer may make application to the Commissioner for 
relief from the above rotation requirement on the basis of unusual circumstances. The Commis
sioner may consider the following factors in determining if the relief should be granted: 

(1) Number of partners, expertise of the partners or the number of insurance clients in the cur
rently registered finn; 

(2) Premium volume of the insurer; or 

(3) Number of jurisdictions in which the insurer transacts business. 

The requirements of this paragraph shall become effective two (2) years after the enactment of this 
rule. 

D. The Commissioner shall not recognize as a qualified independent certified public accountant, nor 
accept any annual Audited Financial Report, prepared in whole or in part by, any natural person 
who: 

(1) Has been convicted of fraud, bribery, a violation of the Racketeer Influenced and Corrupt 
Organizations Act, 18 U.S.C. Sections 1961-1968, or any dishonest conduct or practices under 
federal or state law; 

(2) Has been found to have violated the insurance laws of this state with respect to any previous 
reports submitted under this rule; or 

(3) Has demonstrated a pattern or practice of failing to detect or disclose material infonnation in 
previous reports filed under the provisions of this rule. 

E. The Commissioner of Insurance, as provided in Section [insert applicable section) of the Statute, 
may, as provided in Rule [insert applicable citation) of the Rules and Regulations of the [insert 
state) Insurance Department, hold a hearing to detennine whether a certified public accountant is 
qualified and, considering the evidence presented, may rule that the accountant is not qualified for 
purposes of expressing his opinion on the financial statements in the annual Audited Financial 
Report made pursuant to this rule and require the insurer to replace the accountant with another 
whose relationship with the insurer is qualified within the meaning of this rule. 

Section 8. Consolidated or Combined Audits 

An insurer may make written application to the Commissioner for approval to file audited consolidated or 
combined financial statements in lieu of separate annual audited financial statements if the insurer is part 
of a group of insurance companies which utilizes a pooling or one hundred percent reinsurance agreement 
that affects the solvency and integrity of the insurer's reserves and such insurer cedes all of its direct and 
assumed business to the pool. In such cases, a columnar consolidating or combining worksheet shall be 
filed with the report, as follows: 
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A. Amounts shown on the consolidated or combined Audited Financial Report shall be shown on the 
worksheet. 

B. Amounts for each insurer subject to this section shall be stated separately. 

C. Noninsurance operations may be shown on the worksheet on a combined or individual basis. 

D. Explanations of consolidating and eliminating entries shall be included. 

E. A reconciliation shall be included of any differences between the amounts shown in the individual 
insurer columns of the worksheet and comparable amounts shown on the Annual Statements of 
the insurers. 

Section 9. Scope of Examination and Report of Independent Certified Public Accountant 

Financial statements furnished pursuant to Section 5 hereof shall be examined by an independent certified 
public accountant. The examination of the insurer's financial statements shall be conducted in accordance 
with generally accepted auditing standards. Consideration should also be given to such other procedures 
illustrated in the Financial Condition Examiner's Handbook promulgated by the National Association of 
Insurance Commissioners as the independent certified public accountant deems necessary. 

Section 10. Notification of Adverse Financial Condition 

The insurer required to furnish the annual Audited Financial Report shall require the independent cer· 
tified public accountant to report, in writing, within five (5) business days to the board of directors or its 
audit committee any determination by the independent certified public accountant that the insurer has 
materially misstated its financial condition as reported to the Commissioner as of the balance sheet date 
currently under examination or that the insurer does not meet the minimum capital and surplus require· 
ment of the [insert state] Insurance Statute as of that date. An insurer who has received a report pursuant 
to this paragraph shall forward a copy of the report to the Commissioner within five (5) business days of 
receipt of such report and shall provide the independent certified public accountant making the report with 
evidence of the report being furnished to the Commissioner. If the independent certified public accountant 
fails to receive such evidence within the required five (5) business day period, the independent certified 
public accountant shall furnish to the Commissioner a copy of its report within the next five (5) business 
days. 

No independent public accountant shall be liable in any manner to any person for any statement made in 
connection with the above paragraph if such statement is made in good faith in compliance with the above 
paragraph. 

If the accountant, subsequent to the date of the Audited Financial Report filed pursuant to this rule, 
becomes aware of facts which might have affected his report, the Department notes the obligation of the 
accountant to take such action as prescribed in Volume 1, Section AU 561 of the Professional Standards of 
the American Institute of Certified Public Accountants. 

Section 11. Report on Significant Deficiencies in Internal Controls 

In addition to the annual audited financial statements, each insurer shall furnish the Commissioner with a 
written report prepared by the accountant describing significant deficiencies in the insurer's internal 
control structure noted by the accountant during the audit. SAS No. 60, Communication of Internal Con
trol Structure Matters Noted in an Audit (AU Section 325 of the Professional Standards of the American 
Institute of Certified Public Accountants) requires an accountant to communicate significant deficiencies 
(known as "reportable conditions") noted during a financial statement audit to the appropriate parties 
within an entity. No report should be issued if the accountant does not identify significant deficiencies. If 
significant deficiencies are noted, the written report shall be filed annually by the insurer with the Depart
ment within sixty (60) days after the filing of the annual audited financial statements. The insurer is 
required to provide a description of remedial actions taken or proposed to correct significant deficiencies, if 
such actions are not described in the accountant's report. 
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Section 12. Accountant's Letter of Qualifications 

The accountant shall furnish the insurer in connection with, and for inclusion in, the filing of the annual 
audited financial report, a letter stating: 

A. That the accountant is independent with respect to the insurer and conforms to the standards of 
his or her profession as contained in the Code of Professional Ethics and pronouncements of the 
American Institute of Certified Public Accountants and the Rules of Professional Conduct of the 
[insert state) Board of Public Accountancy, or similar code. 

B. The background and experience in general, and the experience in audits of insurers of the staff 
assigned to the ~ngagement and whether each is an independent certified public accountant. 
Nothing within this rule shall be construed as prohibiting the accountant from utilizing such staff 
as he or she deems appropriate where use is consistent with the standards prescribed by generally 
accepted auditing standards. 

C. That the accountant understands the annual audited financial report and his opinion thereon wi.ll 
be filed in compliance with this rule and that the Commissioner will be relying on this information 
in the monitoring and regulation of the financial position of insurers. 

D. That the accountant consents to the requirements of Section 13 of this rule and that the accountant 
consents and agrees to make available for review by the Commissioner, his designee or his 
appointed agent, the workpapers, as defined in Section 13. 

E. A representation that the accountant is properly licensed by an appropriate state licensing author
ity and is a member in good standing in the American Institute of Certified Public Accountants. 

F. A representation that the accountant is in compliance with the requirements of Section 7 of this 
rule. 

Section 13. Definition, Availability and Maintenance of CPA Workpapers 

Workpapers are the records kept by the independent certified public accountant of the procedures followed. 
the tests perlormed. the information obtained, and the conclusions reached pertinent to his examination of 
the financial statements of an insurer. Workpapers, accordingly. may include audit planning documenta
tion. work programs, analyses, memoranda, letters of confirmation and representation, abstracts of com
pany documents and schedules or commentaries prepared or obtained by the independent certified public 
accountant in the course of his examination of the financial statements of an insurer and which support his 
opinion thereof. 

Every insurer required to file an Audited Financial Report pursuant to this rule. snaIl require the accoun
tant to make available for review by Department examiners. all workpapers prepared in the conduct of his 
examination and any communications related to the audit between the accountant and the insurer, at the 
offices of the insurer, at the Insurance Department or at any other reasonable place designated by the 
Commissioner. The insurer shall require that the accountant retain the audit workpapers and communica
tions until the Insurance Department has filed a Report on Examination covering the period of the audit 
but no longer than seven (7) years from the date of the audit report. 

In the conduct of the aforementioned periodic review by the Department examiners. it shall be agreed that 
photocopies of pertinent audit workpapers may be made and retained by the Department. Such reviews by 
the Department examiners shall be considered investigations and all working papers and communications 
obtained during the course of such investigations shall be afforded the same confidentiality as other exam
ination workpapers generated by the Department. 
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Section 14. Exemptions and Effective Dates 

Upon written application of any insurer, the Commissioner may grant an exemption from compliance with 
this rule if the Commissioner finds, upon review of the application, that compliance with this rule would 
constitute a financial or organizational hardship upon the insurer. An exemption may be granted at any 
time and from time to time for a specified period or periods. Within ten (10) days from a denial of an 
insurer's written request for an exemption from this rule, such insurer may request in writing a hearing on 
its application for an exemption. Such hearing shall be held in accordance with the Rules and Regulations 
of the [insert state] Department ofInsurance pertaining to administrative hearing procedures. 

Domestic insurers retaining a certified public accountant on the effective date of this rule who qualify as 
independent shall comply with this Rule for the year ending December 31, 19{ ] and each year thereafter 
unless the Commissioner permits otherwise. 

Domestic insurers not retaining a certified public accountant on the effective date of this rule who qualify 
as independent may meet the following schedule for compliance unless the Commissioner permits 
otherwise. 

A. As of December 31, 19[], file with the Commissioner: 

(1) Report of independent certified public accountant; 

(2) Audited balance sheet; 

(3) Notes to audited balance sheet. 

B. For the year ending December 31, 19{] and each year thereafter, such insurers shall file with the 
Commissioner all reports required by this rule. 

Foreign insurers shall comply with this Rule for the year ending December 31, 19{ ] and each year there· 
after, unless the Commissioner permits otherwise. 

Section 15. Canadian and British Companies 

A. In the case of Canadian and British insurers, the annual audited financial report shall be defined 
as the annual statement of total business on the form filed by such companies with their domicili· 
ary supervision authority duly audited by an independent chartered accountant. 

B. For such insurers, the letter required in Section 6 shall state that the accountant is aware of the 
requirements relating to the annual audited statement filed with the Commissioner pursuant to 
Section 4 and shall affirm that the opinion expressed is in conformity with such requirements. 

Section 16. Severability Provision 

If any section or portion of a section of this rule or the applicability thereof to any person or circumstance is 
held invalid by a court, the remainder of the rule or the applicability of such provision to other persons or 
circumstances shall not be affected thereby. 

Legislative History (all references are to the Proceedings of the N AlC. 

1980 Proc 129.37.212.262.266-272 (adoptedl 
1991 ?roc 19. Ii. 225-226. 426.428.429-434 (amended and reprinted! 
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SB 695 

Date of Hearing: July 16, 1991 

ASSEMBLY COMMITTEE ON INSURANCE 

Burt Margolin, Chair 

SB 695 (Johnston) - As Amended: July 3, 1991 

SENATE ACTIONS: 

COMMITTEE INS .• CL. & CORPS. VOTE_----'6<---"0'---_____ ,FLOOR VOTE 36-0 

SUBJECT 

1) Should the Insurance Commissioner be authorized to place insurers in 
administrative supervision? 

2) Should insurers authorized to do business in California be required to 
file annual financial statements with the National Association of 
Insurance Commissioners (NAIC)? 

3) Should technical and clarifying changes be made to the provisions 
establishing the California Life Insurance Guarantee Association? 

DIGEST 

Existing law: 

1) Authorizes the Insurance Commissioner to take possession of and act as 
conservator for an insolvent insurer, or an insurer which violates law, 
the orders of the Commissioner, or the conditions of licensure. The 
Commissioner is authorized to liquidate the assets of an insurer in 
conservatorship. 

2) Authorizes the Commissioner to issue orders to an insurer to correct, 
eliminate or remedy acts which place the insurer in a hazardous condition, 
threaten to render the insurer insolvent, are hazardous to policyholders, 
creditors or the public, or which would place the insurer into 
conservatorship or liquidation. 

3) Establishes the California Life Insurance Guarantee Association (CLIGA) to 
protect policyholders in the event of the impairment or insolvency of an 
insurer. CLIGA may pay benefits, and continue coverage, as permitted by 
law. 

4) Requires insurers doing business in California to file annual statements 
with the Commissioner reflecting the insurers' financial condition and 
affairs. 

- continued -
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This bill: 

1) Authorizes the Commissioner to place a life or disability insurer under 
administrative supervision. 

a) The Commissioner may order administrative supervision if the insurer 
continuing in business would be hazardous to the public or its 
insureds, or if the insurer refused to permit examination of its books 
or affairs, failed to comply with financial reporting requirements, 
wrote insurance after its license had been revoked, failed to comply 
with the Insurance Code, conducted business fraudulently, or consented 
to administrative supervision. 

b) Under administrative supervision a life or disability insurer could 
not, without the prior approval of the Commissioner, approve new 
premiums or renew policies, enter into new reinsurance contracts, 
dispose of, conveyor encumber its assets or business in force, lend 
or transfer its funds, transfer its property, incur debt, merge, make 
material changes in management, or increase the salaries and benefits 
of officers or directors. 

c) The Commissioner must notify the insurer of the imposition of 
administrative supervision and give it a written list of the 
requirements that would alleviate the finding. The Commissioner's 
action would be subject to judicial review. 

An insurer has 60 days to comply with the Commissioner's requirements, 
and the 60-day period may be extended after notice and a hearing if 
the Commissioner determines that the conditions which led to the 
administrative supervision still exist. An insurer can be released 
from administrative supervision if none of the conditions exist. 

d) The Commissioner, the Department of Insurance and its employees or 
agents are exempt from liability for the performance of their duties 
under these provisions, 

2) Requires insurers doing business in California to file copies of the 
annual reports provided to the Commissioner to the NAIC. The Commissioner 
is authorized to suspend, revoke or refuse to renew the license of an 
insurer which does not file the statement with the NAIC. The NAIC and its 
employees would be exempt from civil liability from the collection, review 
and analysis or dissemination of data or information from the annual 
reports. 

3) Makes clarifying and technical amendments to the CLIGA provisions. 

FISCAL EFFECT 

Unknown, but probable minor to moderate costs to the Insurance Fund from 
placing insurers into administrative supervision or enforcing the requirement 
that statements be filed with the NAIC. 

- continued -
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COMMENTS 

1) PURPOSE. The sponsor, the Association of California Life Insurance 
Companies, states that this bill is needed to protect insureds from 
insurer insolvency and to move California toward compliance with the NAIC 
financial regulation standards. The sponsor also states that technical 
and clarifying changes need to be made to the CLIGA provisions. 

The sponsor states that the authority to place an insurer under 
administrative supervision gives the Commissioner an intermediate 
mechanism to intervene in a troubled insurer before it deteriorates to the 
state that it must be placed into conservatorship. 

2) NAIC MODEL ACTS. The administrative supervision provisions and 
requirement for filing annual reports with the NAIC are based on NAIC 
Model Acts. 

The NAIC has adopted model legislation, regulatory practices and 
procedures, and organizational and personnel practices. These provisions 
provide minimum standards to be adopted by states with the ultimate 
objective of NAIC accreditation of a state's insurance regulator. 
Beginning January 1994, accredited states will not accept examination 
reports of insurers from unaccredited states. Examination reports, 
prepared by a state's insurance regulator, provide information on the 
financial condition of an insurer. As NAIC sees it, for an insurer not to 
be domiciled in an accredited state would be a liability since examination 
reports on it would not be accepted by accredited states. Accreditation 
is designed to improve the supervision of insurers by state regulators. 

There are other bills to adopt other NAIC Model Acts. SB 1039 (Johnston) 
would enact the Model Act for managing general agents. SB 1135 (Johnston) 
would enact NAIC model legislation for insurer investments in junk bonds. 

3) ADMINISTRATIVE SUPERVISION. The administrative supervision provisions, 
which forbid a troubled life or disability insurer from undertaking basic 
business activities without the Commissioner's approval, appears to be an 
alternative to a complete takeover of an insurer. Currently, the 
Commissioner may order a troubled insurer to correct problems or place an 
insolvent or impaired insurer in conservatorship. Administrative 
supervision allows the insurer to remain in business, albeit with the 
Commissioner in the position of approving business transactions. 

SPONSOR: Association of California Life Insurance Companies 

SUPPORT: California Medical Association 

OPPOSITION: None received 

Steven Suchil SB 695 
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Date of Hearing: July 16, 1991 

ASSEMBLY COMMITTEE ON INSURANCE 

Burt Margolin, Chair 

SB 1039 (Johnston) - As Amended: July 10, 1991 

SENATE ACTIONS: 

COMMITTEE INS .. CL. & CORPS. VOTE ___ 6~-~0~ ____ FLOOR VOTE~3~4~-~0~ ______ __ 

SUBJECT 

Should managing general agents of insurers be subject to contractual 
requirements with insurers, financial review and reporting requirements, and 
limitations on their authority on behalf of insurers? 

DIGEST 

Existing law does not specify minimum standards for managing general agents 
(MGAs) of insurers. 

This bill: 

1) Requires MGAs to be licensed by the Department of Insurance as fire and 
casualty insurance broker-agents or life agents. 

2) Forbids an MGA from placing business with an insurer unless there is a 
written contract specifying the responsibilities of the insurer and the 
MGA. 

The contract must provide: that the insurer can terminate the contract 
for cause; that the MGA must render accounts to the insurer and remit 
funds due at least monthly; that funds collected for the insurer must be 
held in a fiduciary capacity in a Federal Reserve System member bank; 
underwriting guidelines; claims settlement requirements; and time limits 
on the payment of profits. 

3) Forbids an MGA from: binding the insurer to reinsurance, except for 
certain contracts; committing the insurer to participate in insurance or 
reinsurance syndicates; appointing unlicensed agents; collecting payments 
from reinsurers or committing the insurer to a claims settlement with a 
reinsurer without the insurer's prior approval; and appointing a sub-MGA. 

- continued -
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4) Requires an insurer to meet m1n1mum requirements for the MGAs it contracts 
with. The insurer must have on file an independent financial examination 
for an MGA and must annually secure an actuarial opinion of the MGA's loss 
reserves. 

An insurer is required to conduct an on-site review of the MGA's 
underwriting and claims processing operations at least every six months. 
The insurer must provide written notification to the Insurance 
Commissioner of the appointment of an MGA. 

5) Deems that the acts of an MGA are the acts of the insurer, and an MGA may 
be examined as if it were an insurer. 

6) Authorizes the Commissioner to bring a civil action against an MGA to 
recover the losses suffered by an insurer from violations of the above 
prov1s10ns. Additionally, violations of these provisions can result in a 
civil penalty of up to $25,000 for each violation and revocation or 
suspension of licensure. 

FISCAL EFFECT 

The Legislative Analyst states that there would be one-time costs of $30,000 
and annual costs of about $150,000 to the Insurance Fund from this bill. 

COMMENTS 

1) PURPOSE. The sponsor, the Department of Insurance, states that this bill 
is needed to prevent insurer insolvencies and to properly supervise MGAs. 
This bill provides minimum requirements for the relationship between an 
insurer and an MGA, and limits an MGA's authority to act on behalf of an 
insurer. 

According to the sponsor, the failures of Transit Insurance, Mission 
Insurance and Coastal Insurance in recent years were caused by problems 
with MGAs. The sponsor states that the insurers failed to properly 
oversee the MGAs. There were inadequate contracts or underwriting 
standards to limit the MGAs' authority, and in some cases the MGAs acted 
illegally. Transit Insurance turned over its underwriting to MGAs who 
wrote unsafe and unsound business. 

The Department states that the contractual and financial reporting 
requirements will permit it and insurers to adequately oversee MGAs, and 
limitations on MGA authority will protect insurers. 

2) MANAGING GENERAL AGENTS. MGAs act as agents on behalf of insurers, 
managing all or part of an insurer's business. MGAs can accept or decline 
risks, appoint and oversee agents, collect payments of premium, remit 
funds back to insurers, and pay and settle claims. 

- continued -

SB 1039 
Page 2 
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3) NAIC MODEL ACTS. This bill is based on a National Association of 
Insurance Commissioners (NAIC) Model Act. 

The NAIC has adopted model legislation, regulatory practices and 
procedures, and organizational and personnel practices. These provisions 
specify minimum standards to be adopted by states with the ultimate 
objective of NAIC accreditation of a state's insurance regulator. 
Beginning January, 1994, accredited states would not accept examination 
reports of insurers from unaccredited states. Examination reports, 
prepared by a state's insurance regulator, provide information on the 
financial condition of an insurer. As NAIC sees it, for an insurer not to 
be domiciled in an accredited state would be a liability since examination 
reports on it would not be accepted by accredited states. Accreditation 
is designed to improve the supervision of insurers by state regulators. 

There are other bills to adopt NAIC Model Acts. SB 695 (Johnston) would 
permit the Commissioner to place insurers under administrative supervision 
and require insurers to file annual financial reports with the NAIC. SB 
901 (Robbins) would enact NAIC model legislation to regulate reinsurance 
intermediaries. SB 1135 (Johnston) would enact NAIC model legislation to 
limit insurer investments in junk bonds. All of these bills will be heard 
in the Assembly Insurance Committee on July 16, 1991. 

SPONSOR: Department of Insurance 

SUPPORT: None received 

OPPOSITION: None received 

Steven Suchil SB 1039 
445-9160 Page 3 
ains 
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Insurance 

by an assignee who is entitled to that claim under a premium finance 
agreement6 entered into before the insurer became insolvent.7 

Existing law requires premium payments from member insurers 
in order to payoff the covered claims of insolvent insurers.s Chapter 
227 allows an insurer to collect a refund on any excess premium 
payments paid, based upon an adjusted assessment, when the insurer 
has become insolvent or has departed from the state and has turned 
in its certificate of authority. 9 

CPH 

Insurance; company solvency and examinations 

Insurance Code § 3080 (repealed); §§ 729, 734.1, 735.5, 737, 
928,1215.16,1216,1216.1,1216.2,1216.3,1216.4,1216.5 
(new); §§ 730, 733, 734, 900.2, 923, 1215.10 (amended). 
SB 1666 (Johnston); 1992 STAT. Ch. 614 

Existing law authorizes the Insurance Commissioner 
(Commissioner)l to examine the business activities of insurers.2 

6. See CAL. FIN. CODE § 18564 (West 1989) (defming premium fmance agreement as a loan, 
contract, note, agreement or obligation by which an insured agrees to pay to a company in 
installments the principal amount advanced by the company to an insurer or producer in payment of 
premium on an insurance contract, plus charges, with the assignment as security therefor of the 
unearned premiums, accrued dividends or loss payments, the fmal installment due date of the 
agreement not to extend beyond the term of the insurance contract included in the agreement having 
the latest expiration date). 

7. CAL. INS. CODE § 1063.1 (c)(9) (amended by Chapter 227). Chapter 227 also requires the 
computation of covered claims for unearned premiums by lenders under premium fmance agreements 
at the earliest date of cancellation of the policy. [d. § 1063.2(h) (amended by Chapter 227). 

8. Id. § 1063.5 (amended by Chapter 227). 
9. [d.; see id. § 700 (West Supp. 1992) (requiring a certificate of authority before a person 

may transact insurance business in the state). 

1. See CAL. INs. CODE §§ 12900-12940 (West 1988 & Supp. 1992) (setting forth the powers 
and duties of the Insurance Commissioner). 

2. Id. § 730(b) (amended by Chapler 614); see id § 23 (West 1972) (defining insurer as the 
person who undertakes to indemnify another by insurance); see also Delta Mfg. Co. v. Jones, 69 Cal. 
App. 3d 428, 431-32, 138 Cal. Rptr. 40, 42 (1977) (defining an insurer as one who undertakes a 
contractual obligation to indemnify another from loss, damage, or liability from a contingent or 

936 Pacific Law lournalfVol. 24 
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Chapter 614 authorizes the Commissioner to investigate any 
company3 as often as is deemed necessary, but every insurer must be 
examined at least once every five years. 4 Chapter 614 allows the 
Commissioner to retain attorneys, appraisers, independent certified 
public accountants and other specialists as examiners5

, with the cost 
of these services to be borne by the company subject to 
examination.6 

Furthermore, Chapter 614 mandates that no cause of action may 
arise against the Commissioner, the Commissioner's authorized 
representatives, or any examiner for any statements made or conduct 
performed in good faith while carrying out the examination duties. 7 

Chapter 614 provides that persons serving in the aforementioned 
capacities are entitled to an award of attorney fees and costs if they 
are the prevailing parties in a civil cause of action for libel, slander, 
or any other relevant tort arising out of activities engaged in while 
carrying out their duties and the party bringing the action was not 
substantially justified in bringing the action. 8 Chapter 614 
additionally states that an insurer may not accept any single risk or 

unknown act). 
3. See CAL. INS. CODE § 729(a) (enacted by Chapter 614) (defining company). 
4. Id. § 730(b) (amended by Chapter 614); see People v. United Nat'l Life Ins. Co., 66 Cal. 

2d 577, 589, 427 P.2d 199, 207, 58 Cal. Rptr. 599, 607 (1967) (holding that California can 
constitutionally regulate insurance transactions of foreign insurance companies that do business with 
California residents by mail from outside California as long as the companies have sufficient contact 
with the state); cf GA. CODE ANN. § 33-39-15 (1990); NEV. REV. STAT. § 6798.240 (1991); TENN. 
CODE ANN. § 56-5-315 (1989) (providing similar authority to the insurance commissioners to conduct 
examinations of insurers). 

5. See CAL. INS. CODE § 729(b) (enacted by Chapter 614) (defining examiner). 
6. /d. § 733(g) (amended by Chapter 614). Chapter 614 also provides that while conducting 

an examination of an insurer the Commissioner must: (1) Have free access to all the books and 
papers of the company; (2) inspect and examine all its affairs; (3) ascertain its condition and ability 
to fulfill its obligations; (4) ascertain if it has complied with all laws applicable to its insurance 
transactions; (5) ob~erve the guidelines and procedures set forth in the Examiner's Handbook adopted 
by the National Association of Insurance Commissioners). Id. § 733(a)-(f) (amended by Chapter 614). 

7. Id. § 737(a) (enacted by Chapter 614). 
8. Id. § 737(d) (enacted by Chapter 614). A proceeding is substantially justified if it has a 

reasonable basis in law or fact at the time it is initiated. Id. 

Selected 1992 Legislation 937 
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reinsurance9 on any single risk when its liability exceeds 10% of its 
capital and surplus. 10 

Existing law provides penalties for an insurer or for an individual 
who willfully violates insurance holding company laws. 11 Chapter 
614 provides, in addition to the fines, that any insurer who files a 
required document late will be subject to late filing fees. 12 Chapter 
614 also provides that any officer or director of an insurance holding 
company who knowingly violates holding company laws will be 
subject to a civil forfeiture of no more than $50,000 per violation 
after notice and a hearing before the Commissioner. 13 

Chapter 614 provides that a receiver who has been appointed 
under an order for liquidation or rehabilitation has the right to recover 
distributions and payments on behalf of the insurer. 14 Chapter 614 
further mandates that a controlling insurerl5must not accept business 
from a controlling producer,16and a controlling producer must not 
place business with a controlled insurer unless there is a written 
contract between the producer and the insurer. 17 Chapter 614 
requires the contract to specify the responsibilities of each party, and 
to meet the approval by the board of directors of the insurer. 18 

9. See id. § 620 (West 1972) (defining a reinsurance contract as a contract between an insurer 
and a third person to insure the insurer against loss or liability by reason of such original insurance). 

10. Id. § 928(a) (enacted by Chapter 614). Chapter 614 provides that life, title, surety, 
mortgage guarantee, or fmancial guaranty insurance is exempt from this requirement.ld. § 928(b)(1)
(5) (enacted by Chapter 614). 

11. Id. § 1215.IO(d) (amended by Chapter 614); see id. §§ 1215-1215.15 (West 1988) 
(regulating holding companies); cf 18 U.S.c. § 656 (1992) (regulating holding companies and 
providing penalties for misuse of funds). 

12. CAL. INS. CODE § 1215.IO(a) (amended by Chapter 614); see id. § 924 (West Supp. 1992) 
(providing the procedure for and the amount of late filing fees). 

13. Id. § 1215.1O(b) (amended by Chapter 614). The Commissioner can also order an insurer 
to cease and desist any unauthorized activity.ld. § 1215.IO(c) (amended by Chapter 614). Any fraud 
committed willfully by an individual against the Commissioner shall be punished by a fme or 
imprisonment in the state prison, or both. Id. § 1215.IO(e) (amended by Chapter 614). 

14. Id. § 1215.16(a) (enacted by Chapter 614). 
15. See id. § 1216.1(c) (enacted by Chapter 614) (defining controlled insurer as an admitted 

insurer which is controlled, directly or indirectly, by a producer). 
16. See id. § 1216.1(d) (enacted by Chapter 614) (defming controlling producer as a producer 

who, directly or indirectly, controls an insurer). 
17. Id. § 1216.3(b) (enacted by Chapter 614). 
18. Id.; see id. § 1216.3(b)(I)-(II) (enacted by Chapter 614) (providing the minimum 

provisions that must be contained in the contract). 

938 Pacific Law JournalfVol. 24 
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Chapter 614 requires every controlled insurer to have an audit 
committee of the board of directors composed of independent 
directors to review the adequacy of the insurer's loss reserves. 19 
Chapter 614 also requires the controlled insurer to annually report to 
the Commissioner the amount of commissions paid to the producer, 
the percentage the amount represents of the net premiums written and 
comparable amounts and percentages paid to noncontrolling 
producers for placements of the same kinds of insurance. 20 Chapter 
614 also requires the controlling producer to deliver written notice to 
the prospective insured disclosing the relationship between the 
producer and the controlled insurer.21 

Chapter 614 empowers the Commissioner to order a controlling 
producer to cease placing business with the controlled insurer if the 
Commissioner believes that the controlling producer has not 
complied with any applicable laws or regulations and the controlling 
producer has been given notice and an opportunity to be heard. 22 
Chapter 614 also authorizes the Commissioner to bring a civil action 
or intervene in an action brought by or on behalf of the insurer or 
policyholder if the Commissioner finds that a controlling producer 
has not complied with applicable provisions. 23 Further, a receiver 
appointed under an order for liquidation or rehabilitation is 
authorized to maintain a civil action for recovery of damages if the, 
receiver believes that the controlling producer has not materially 

19. lei § 1216.3(c) (enacted by Chapter 614); see id. § 923.5 (West Supp. 1992) (requiring 
every insurer transacting business in this state to provide reserves in an amount estimated in the 
aggregate to provide for the payment of all losses and claims for which the insurer may be liable, 
and to provide for the expense of adjustment or settlement of losses and claims). Chapter 614 
requires the controlled insurer to annually file with the Commissioner an opinion of an independent 
financial actuary, or other independent loss reserve specialist, acceptable to the Commissioner. lei 
§ 1216.3(d)(1) (enacted by Chapter 614). The opinion must report loss ratios for each line of business 
written and attest to the adequacy of loss reserves established for losses incurred and outstanding as 
of the year's end, including incurred but not reported losses, on business placed by the producer. lei 

20. lei § 1216.3(d)(2) (enacted by Qlapter 614). 
21. lei § 1216.4 (enacted by Chapter 614). 
22. lei § 1216.5(a)(1) (enacted by Chapter 614). 
23. lei § 1216.5(a)(2) (enacted by Chapter 614). 

Selected 1992 Legislation 939 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 414 of 452

Insurance 

complied with applicable laws or regulations, and the insurer suffered 
loss or damage as a result.24 

CPR 

Insurance; coverage of FDA approved prescription drugs for 
nonapproved uses 

Health and Safety Code § 1367.21 (new); 
Insurance Code §§ 10123.195, 11512.182 (new). 
AB 1985 (Speier); 1992 STAT. Ch. 1268 

Under Chapter 1268, group and individual disability insurance 
policies, nonprofit hospital service plans, and health care service 
plans may not be issued if they limit or exclude coverage for the use 
of a drug that is different from the use for which that drug was 
approved for marketing by the federal Food and Drug Administration 
(FDA).l The nonprescribed use, however, must be in accord with 
recognized medical practices.2 Chapter 1268 further provides that its 

24. Id. § 1216.5(b) (enacted by Chapter 614). 

1. CAL. INS. CODE § 10123.195(a) (enacted by Chapter 1268); UJ. § 11512.182(a) (enacted 
by Chapter 1268); CAL. HEALTIJ & SAFETY CODE § 1367.21 (enacted by Chapter 1268); see 21 
U.S.C. § 355(a) (1990) (stating that no person shall introduce or deliver for introduction into 
interstate commerce any new drug unless an approval of an application is granted and filed); cf 
MICH. CaMP. LAWS ANN. §§ 333.21054b, 500.3406c, 500.3616a, 550.1416a (West Supp. 1992) 
(providing that in antineoplastic therapy, coverage shall be provided regardless of whether the specific 
neoplasm used is the specific neoplasm approved for the use pennitted by the FDA, so long as 
specified conditions are met). In the case of health care service plans and group or individual 
nonprofit hospital service plans, health care service plans contracting for delivery of Medi-Cal 
Services under the Waxman-Duffy Prepaid Health Plan Act are exempt from the requirements of 
sections 1367.21(a) and 11512.182(a). CAL. HEALTIJ & SAFETY CODE § 1367.21(g) (enacted by 
Chapter 1268); CAL. INS. CODE § 11512.182(g) (enacted by Chapter 1268). 

2. CAL. HEALTIJ & SAFETY CODE § 1367.2 1 (a)(I)-(3) (enacted by Chapter 1268); CAL. INS. 
CODE §§ 10123.195(a)(1)-(3), 11512.182(a)(I)-(3) (enacted by Chapter 1268) (stating that to be in 

accord with recognized medical practice, the nonprcscribed use of the drug prescribed must be 
approved by the FDA, prescribed by a participating licensed health care professional for the treatment 
of a life-threatening condition, and must have been recognized for treatment by the American Medical 
Association Drug Evaluation, the American Hospital Fonnulary Service Drug Infonnation, or the 
United States Phannacopocia dispensing Infonnation, Volume 1, MDrug Infonnation for the Health 
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Model Regulation Service-January 1991 

MODEL LAW ON EXAMINATIONS 

Table of Contents 

Prefatory Drafting Comment 
Section 1. Purpose 
Section 2. Definitions 
Section 3. Authority, Scope and Scheduling of Examinations 
Section 4. Conduct of Examinations 
Section 5. Examination Reports 
Section 6. Conflict ofInterest 
Section 7. 
Section 8. 

Cost of Examinations 
Immunity from Liability 

Prefatory Drafting Comment 

This model act ret1ects a conceptual change with respect to the frequency and scope of on·site financial examinations of insurers. The 
Act authorizes the CommissIOner to conduct exammations whenever It is deemed necessary and the Commissioner is given the 
flexibility to decIde the scope of the exammatlOn. Since cnteria for determining when a company should be examined and the scope of 
that examinatIOn and procedures to be employed is a complex matter, the Act requires the Commissioner to observe the direction set 
forth in the ~AIC ExamIner's Handbook with respect to these matters. 

The objective of the Model Act is to direct Department resources to companies having or likely to have financial difficulty; however, all 
compames are reqUlred to be examined once every five years, although the scope and extent of that exam will be based on the particular 
attributes of the company to be examined. 

The conceptual change reflected by this Model Law can be accomplished because over the last several years a variety of additional 
financial regulatory tools have been developed and implemented including annual independent CPA audits. opinions on insurance 
reserves by qualified actuaries, annual financial statement analyses and others which alleviate the necessity for comprehensive 
periodic examinations. 

This Model Act will not diminish the Commissioner's authority to conduct examinations but rather will see that examinations are a 
more effective part of the Department financial regulation and surveillance program. 

Section 1. Purpose 

The purpose of this Act is to provide an effective and efficient system for examining the activities, opera
tions, financial condition and affairs of all persons transacting the business of insurance in this State and 
all persons otherwise subject to the jurisdiction of the Commissioner. The provisions of the Act are intended 
to enable the Commissioner to adopt a flexible system of examinations which directs resources as may be 
deemed appropriate and necessary for the administration of the insurance and insurance related laws of 
this State. 

Section 2. Definitions 

The following terms as used in this Act shall have the respective meanings hereinafter set forth: 

A. "Commissioner" means the Commissioner ofInsurance of this State. 

Drafting Note: The title of the chief insurance regulatory official should be used here and throughout the law. 

B. "Company" means any person engaging in or proposing or attempting to engage in any 
transaction or kind of insurance or surety business and any person or group of persons who may 
otherwise be subject to the administrative, regulatory or taxing authority of the Commissioner. 

C. "Department" means the Department ofInsurance of this State. 

Copyright NArC 1991 390-1 
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D. "Examiner" means any individual or fIrm having been authorized by the Commissioner to 
conduct an examination under this Act. 

E. "Insurer" means [refer to appropriate defInition in state insurance code]. 

F. "Person" means any individual, aggregation of individuals, trust, association, partnership or 
corporation, or any affiliate thereof. 

Section 3. Authority, Scope and Scheduling of Examinations 

A. The Commissioner or any of his examiners may conduct an examination under this Act of any 
company as often as the Commissioner in his or her sole discretion deems appropriate but shall at a 
minimum, conduct an examination of every insurer licensed in this State not less frequently than 
once every fIve (S) years. In scheduling and determining the nature, scope and frequency of the 
examinations, the Commissioner shall consider such matters as the results of fInancial statement 
analyses and ratios, changes in management or ownership, actuarial opinions, reports of indepen
dent Certified Public Accountants and other criteria as set forth in the Examiners' Handbook 
adopted by the National Association of In,surance Commissioners and in effect when the Commis
sioner exercises discretion under this section. 

B. For purposes of completing an examination of any company under this Act, the Commissioner may 
examine or investigate any person, or the business of any person, in so far as such examination or 
investigation is, in the sole discretion of the Commissioner, necessary or material to the examina
tion of the company. 

Drafting Note: In order to force a person outside the state to cooperate with any examination, it may be necessary to obtain judicial 
enforcement of a subpoena. 

C. In lieu of an examination under this Act of any foreign or alien insurer licensed in this State, the 
Commissioner may accept an examination report on the company as prepared by the Insurance 
Department for the company's state of domicile or port-of-entry state until January 1, 1994. 
Thereafter, such reports may only be accepted if (1), the Insurance Department was at the time of 
the examination accredited under the National Association of Insurance Commissioners' Finan
cial Regulation Standards and Accreditation Program or (2) the examination is performed under 
the supervision of an accredited Insurance Department or with the participation of one or more 
examiners who are employed by such an accredited State Insurance Department and who, after a 
review of the examination work papers and report, state under oath that the examination was 
performed in a manner consistent with the standards and procedures required by their Insurance 
Department. 

Section 4. Conduct of Examinations 

A. Upon determining that an examination should be conducted, the Commissioner or the Commis
sioner's designee shall issue an examination warrant appointing one or more examiners to perform 
the examination and instructing them as to the scope of the examination. In conducting the exam
ination, the examiner shall observe those guidelines and procedures set forth in the Examiners' 
Handbook adopted by the National Association of Insurance Commissioners. The Commissioner 
may also employ such other guidelines or procedures as the Commissioner may deem appropriate. 

B. Every company or person from whom information is sought, its officers, directors and agents must 
provide to the examiners appointed under Subsection A timely, convenient and free access at all 
reasonable hours at its offices to all books, records, accounts, papers, documents and any or all 
computer or other recordings relating to the property, assets, business and affairs of the company 
being examined. The officers, directors, employees and agents of the company or person must 
facilitate the examination and aid in the examination so far as it is in their power to do so. The 
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refusal of any company, by its officers, directors, employees or agents, to submit to examination or 
to comply with any reasonable written request of the examiners shall be grounds for suspension or 
refusal of, or nonrenewal of any license or authority held by the company to engage in an insurance 
or other business subject to the Commissioner's jurisdiction. Any such proceedings for suspension, 
revocation or refusal of any license or authority shall be conducted pursuant to Section [insert 
reference to cease and desist statute or other law having a post-order hearing mechanism]. 

C. The Commissioner or any of his examiners shall have the power to issue subpoenas, to administer 
oaths and to examine under oath any person as to any matter pertinent to the examination. Upon 
the failure or refusal of any person to obey a subpoena, the Commissioner may petition a court of 
competent jurisdiction, and upon proper showing, the Court may enter an order compelling the 
witness to appear and testify or produce documentary evidence. Failure to obey the court order 
shall be punishable as contempt of court. [or "Such subpoenas may be enforced pursuant to the 
provisions of Section of this Code:'] 

D. When making an examination under this Act, the Commissioner may retain attorneys, 
appraisers. independent actuaries. independent certified public accountants or other professionals 
and specialists as examiners. the cost of which shall be borne by the company which is the subject 
of the examination. 

E. Nothing contained in this Act shall be construed to limit the Commissioner's authority to termi
nate or suspend any examination in order to pursue other legal or regulatory action pursuant to 
the insurance laws of this State. Findings offact and conclusions made pursuant to any examina
tion shall be prima facie evidence in any legal or regulatory action. 

F. Nothing contained in this Act shall be construed to limit the Commissioner's authority to use and, 
if appropriate, to make public any final or preliminary examination report, any examiner or 
company workpapers or other documents, or any other information discovered or developed during 
the course of any examination in the furtherance of any legal or regulatory action which the 
Commissioner may, in his or her sole discretion, deem appropriate. 

Section 5. Examination Reports 

A. General Description 

All examination reports shall be comprised of only facts appearing upon the books, records, or 
other documents of the company, its agents or other persons examined, or as ascertained from the 
testimony of its officers or agents or other persons examined concerning its affairs, and such 
conclusions and recommendations as the examiners find reasonably warranted from the facts. 

B. Filing of Examination Report 

No later than sixty (60) days following completion of the examination, the examiner in charge shall 
file with the Department a verified written report of examination under oath. Upon receipt ofthe 
verified report, the Department shall transmit the report to the company examined, together with 
a notice which shall afford the company examined a reasonable opportunity of not more than 
thirty (30) days to make a written submission or rebuttal with respect to any matters contained in 
the examination report. 

C. Adoption of Report on Examination 

Within thirty (30) days of the end of the period allowed for the receipt of written submissions or 
rebuttals, the Commissioner shall fully consider and review the report, together with any written 
submissions or rebuttals and any relevant portions of the examiner's workpapers and enter an 
order: 
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(1) Adopting the examination report as filed or with modification or corrections. If the examina
tion report reveals that the company is operating in violation of any law, regulation or prior 
order of the Commissioner, the Commissioner may order the company to take any action the 
Commissioner considers necessary and appropriate to cure such violation; or 

(2) Rejecting the examination report with directions to the examiners to reopen the examination 
for purposes of obtaining additional data, documentation or information, and refiling pursuant 
to Subsection A above; or 

(3) Calling for an investigatory hearing with no less than twenty (20) days notice to the company 
for purposes of obtaining additional documentation, data, information and testimony. 

D. Orders and Procedures 

390-4 

m All orders entered pursuant to Subsection cm above shall be accompanied by findings and 
conclusions resulting from the Commissioner's consideration and review of the examination 
report, relevant examiner workpapers and any written submissions or rebuttals. Any such 
order shall be considered a final administrative decision and may be appealed pursuant to the 
[insert name of State Administrative Review Law], and shall be served upon the company by 
certified mail, together with a copy of the adopted examination report. Within thirty (30) days 
of the issuance of the adopted report, the company shall file affidavits executed by each of its 
directors stating under oath that they have received a copy of the adopted report and related 
orders. 

(2) Anyhearing conducted under Subsection C(3) above by the Commissioner or authorized repre
sentative, shall be conducted as a nonadversarial confidential investigatory proceeding as 
necessary for the resolution of any inconsistencies, discrepancies or disputed issues apparent 
upon the face of the filed examination report or raised by or as a result of the Commissioner's 
review of relevant workpapers or by the written submission or rebuttal ofthe company. Within 
twenty (20) days of the conclusion of any such hearing, the Commissioner shall enter an order 
pursuant to Subsection cm above. 

(a) The Commissioner shall not appoint an examiner as an authorized representative to con
duct the hearing. The hearing shall proceed expeditiously with discovery by the company 
limited to the examiner's workpapers which tend to substantiate any assertions set forth 
in any written submission or rebuttal. The Commissioner or his representative may issue 
subpoenas for the attendance of any witnesses or the production of any documents deemed 
relevant to the investigation whether under the control of the Department, the company 
or other persons. The documents produced shall be included in the record and testimony 
taken by the Commissioner or his representative shall be under oath and preserved for the 
record. 

Nothing contained in this section shall require the Department to disclose any informa
tion or records which would indicate or show the existence or content of any investigation 
or activity ofa criminal justice agency. 

(b) The hearing shall proceed with the Commissioner or his representative posing questions 
to the persons subpoenaed. Thereafter the company and the Department may present 
testimony relevant to the investigation. Cross examination shall be conducted only by the 
Commissioner or his representative. The company and the Department shall be permitted 
to make closing statements and may be represented by counsel oftheir choice. 

• 

• 

• 
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E. Publication and Use 

(1) Upon the adoption of the examination report under Subsection cm above, the Commissioner 
shall continue to hold the content of the examination report as private and confidential infor
mation for a period of [insert number] days except to the extent provided in Subsection B. 
Thereafter, the Commissioner may open the report for public inspection so long as no court of 
competent jurisdiction has stayed its publication. 

Drafting Note: The time period may correspond to the amount of time allowed for a party to seek administrative review under state 
law or it should at a minimum allow a company adequate time, not less than two (2) days following receipt of the adopted report to 
obtain an equitable stay if provided for under state law. 

F. 

(2) Nothing contained in this Code shall prevent or be construed as prohibiting the Commissioner 
from disclosing the content of an examination report, preliminary examination report or 
results, or any matter relating thereto, to the insurance department of this or any other state 
or country, or to law enforcement officials of this or any other state or agency of the federal 
government at any time, so long as such agency or office receiving the report or matters 
relating thereto agrees in writing to hold it confidential and in a manner consistent with this 
Act. 

(3) In the event the Commissioner determines that regulatory action is appropriate as a result of 
any examination, he or she may initiate any proceedings or actions as provided by law. 

Confidentiality of Ancillary Information 

All working papers, recorded information, documents and copies thereof produced by, obtained by 
or disclosed to the Commissioner or any other person in the course of an examination' made under 
this Act must be given confidential treatment and are not subject to subpoena and may not be 
made public by the Commissioner or any other person, except to the extent provided in Subsection 
E above. Access may also be granted to the National Association of Insurance Commissioners. 
Such parties must agree in writing prior to receiving the information to provide to it the same 
confidential treatment as required by this section, unless the prior written consent of the company 
to which it pertains has been obtained. 

Drafting Note: As an alternative, states may make reference to their public records law as follows: "All working papers, recorded 
information, documents and copies thereof produced by, obtained by or disclosed to the Commissioner or any other person in the course 
of an examination made under this Act may be held by the Commissioner as a record not required to be made public pursuant to [cite 
public records laws]. 

Section 6. Conflict of Interest 

No examiner may be appointed by the Commissioner if such examiner, either directly or indirectly, has a 
conflict of interest or is affiliated with the management of or owns a pecuniary interest in any person 
subject to examination under this Act. This section shall not be construed to automatically preclude an 
examiner from being: 

A. A policyholder or claimant under an insurance policy; 

B. A grantor of a mortgage or similar instrument on the examiner's residence to a regulated entity if 
done under customary terms and in the ordinary course of business; 

C. An investment owner in shares of regulated diversified investment companies; or 

D. A settlor or beneficiary of a "blind trust" into which any otherwise impermissible holdings have 
been placed. 
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Notwithstanding the requirements of this section, the Commissioner may retain from time to time, on an 
individual basis, qualified actuaries, certified public accountants, or other similar individuals who are 
independently practicing their professions, even though said persons may from time to time be similarly 
employed or retained by persons subject to examination under this Act. 

Section 7. Cost of Exanrinations 

Drafting Comment: The NAlC Model State Insurance Department FUnding Bill or such funding mechanism as may be currently 
authorized by law should be incorporated here by reference. Any funding mechanism should assure that the manner in which 
examinations are funded does not influence the scheduling, scope or conduct of examination. 

SectionS. Immunity from Uability 

A. No cause of action shall arise nor shall any liability be imposed against the Commissioner, the 
Commissioner's authorized representatives or any examiner appointed by the Commissioner for 
any statements made or conduct performed in good faith while carrying out the provisions of this 
Act. 

B. No cause of action shall arise, nor shall any liability be imposed against any person for the act of 
communicating or delivering information or data to the Commissioner or the Commissioner's 
authorized representative or examiner pursuant to an examination made under this Act, if such 
act of communication or delivery was performed in good faith and without fraudulent intent or the 
intent to deceive. 

C. This section does not abrogate or modify in any way any common law or statutory privilege or 
immunity heretofore enjoyed by any person identified in Subsection A. 

D. A person identified in Subsection A shall be entitled to an award of attorney's fees and costs if he or 
she is the prevailing party in a civil cause of action for libel, slander or any other relevant tort 
arising out of activities in carrying out the provisions of this Act and the party bringing the action 
was not substantially justified in doing so. For purposes of this section a proceeding is "substan
tially justified" if it had a reasonable basis in law or fact at the time that it was initiated. 

Legislative History (all references are to the Proceedings of the N AlC~ 

1991 Proc 19, 14.26,27-31 (adopted). 

This replaces an earlier model law entitled' Standard Law Relating to Procedures in Examining the Affairs of Insurance Companies 

1956 Proc. II 328.329-333 (adopted). 
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The date in parentheses is the effective date of the legislation or regulation, with latest 
amendments. 

NAICMEMBER 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

D.C. 

Florida 

Georgia 

Guam 

Hawaii 

Idaho 

NAIC Copyright 1992 

MODEl.JSIMILAR LEGIS. 

ALASKA STAT. §§ 21.06.120 
to 21.06.170 (1966/1992). 

ARK. STAT. ANN. §§ 23-61-201 
to 23-61-302 (1959/1991). 

CAL. INS. CODE §§ 730 to 738 
(1935/1992). 

COLO. REV. STAT. §§ 10-1-201 
to 10-1-207 (1992). 

CONN. GEN. STAT. § 38a-14 
(1949/1992). 

RELATED LEGISJREGS. 

ALA. CODE §§ 27-2-20 to 
27-2-27 (1971). 

ARIZ. REV. STAT. ANN. §§ 
20-142,20-156 to 20-160 
(195411989). 

DEL. CODE ANN. tit. 18 §§ 322 
to 333 (195611991). 

D.C. CODE ANN. § 35-418 
(193411973) (Life); § 35-1513 
(1940/1973) (PIC). 

FLA. STAT. §§ 624.316 to 
624.322 (1959/1990). 

GA. CODE ANN. §§ 33-2-11 to 
33-2-16 (1960/1992). 

GUAM GOV'T. CODE §§ 43028 to 
43031 (1981). 

HAWAII REV. STAT. §§ 431:2-301 
to 431:2-308 (1988). 

IDAHO CODE §§ 41-219 to 
41-230 (196111984) . 
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• NAICMEMBER 

New Hampshire 

New Jersey 

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

• Oklahoma 

Oregon 

Pennsylvania 

Puerto Rico 

Rhode Island 

South Carolina 

South Dakota 

• 
NAIC Copyright 1992 

Model Regulation Service· October 1992 

MODEL LAW ON EXAMINATIONS 

MODEUSIMILAR LEGIS. 

N.H. REV. STAT. ANN. § 400-A:37 
(1979/1992). 

N.C. GEN. STAT. §§ 58-2-131 
58-2-133 (1991). 

OKLA. STAT. tit. 36 §§ 309.1 to 
309.7 (1991). 

SB 1086 pending (1991). 

R.1. GEN. LAWS §§ 27-13.1-1 
to 27-13.1-7 (1992). 

S.C. CODE ANN. §§ 38-13-10 
to 38-10-60 (1992). 

SB 59 (1992). 

RELATED LEGISJREGS. 

N.J. REV. STAT. §§ 17:23-4 to 
17:23-7 (1958). 

N.M. STAT. ANN. §§ 59A-4-4 to 
59A-4-14 (1985/1991). 

N.Y. INS. LAW § 309 to 313 
(1984). 

N.D. CENT. CODE §§ 26.1-03-19 
to 26.1-03-22 (1983/1989). 

OHIO REV. CODE ANN. §§ 
3901.07 to 3901.071 
(1978/1991). 

OR. REV. STAT. §§ 731.300 to 
731.316 (1967/1981). 

PA. STAT. ANN. tit. 40 §§ 
40-1-214 to 40-1-221 
(192111947). 

P.R. LAWS ANN. tit. 26 §§ 214 
to 226. 

R.1. GEN. LAWS §§ 27-1-11 
to 27-1-12 (1896/1953); §§ 27-13-1 
to 7-13-5 (1896/1982). 

S.D. CODIFIED LAWS ANN. §§ 
58-3-1 to 58-3-15 
(1966/1977). 
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NAICMEMBER 

Tennessee 

Texas 

Utah 

Vermont 

Virgin Islands 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 

390-10 
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MODELISIMILAR LEGIS. 

VT. STAT. ANN. tit. 8 §§ 3563 
to 3576 (1967/1992). 

VA. CODE §§ 38.2-1317 to 
38.2-1321.1 (1986/1992). 

J . 

RELATED LEGISJREGS. 

TENN. CODE ANN. § 56~1-401 
(1932); §§ 56-1-408 to 
56~1-413 (1895/1971). 

TEX. INS. CODE ANN. art. 1.15 
to 1.19 (195111985). 

UTAH CODE ANN. §§ 31A~2-203 
to 31A-2-205 (1985/1986); See also 
UTAH INS. REG. R590-150-1 to 
590-150-4 pending (1992). 

V.I. CODE ANN. tit. 22 §§ 101 
to 108 (1968). 

WASH. REV. CODE ANN. §§ 
48.03.010 to 48.03.070 
(1947/1982). 

W.V A. CODE § 33-2~9 
(1957/1991). 

WIS. STAT. §§ 601043 to 
601.45 (1969/1985). 

WYO. STAT, §§ 26-2-116 to 
26-2-124 (1925/1992). 

NAIC Copyright 1992 
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Legislative History 
Cited to the Proceedinis of the NAIC 

Before adoption of the model, hearings were held, presentations were made, and the special 
committee's work was reviewed. 1990 Proc. II 11. 

A special committee on examination processes recommended adoption of a new model law . The new 
model replaced in its entirety the Standard Law Relating to Procedures in Examining the Affairs of 
Insurance Companies adopted by the NAIC in 1956. 1991 Proc. IA 26. 

The Financial Regulation Standards and Accreditation Committee examined the new model on 
examinations and voted to include it in the policy statement. 1991 Proc. IA 15·16. 

Section 1. Purpose 

The Committee on Examination Processes was charged with the task for determining whether the 
focus of examinations currently in practice was still appropriate. They were to hold hearings across 
the country to obtain broad input and views on the examination process. They also reviewed earlier 
reports and recommendations. 1991 Proc. IA 60. 

During the course of the hearings, the committee received testimony from nine insurance 
commissioners, 16 insurance department staff members, nine insurance trade associations, 16 
insurance companies, and three accounting firms. The testimony received at the meetings and the 
recommendations of a special NAIC committee (the Bell-Budd Report) formed the basis of the 
recommendation of the special committee. 1991 Proc. IA 53·54. Summaries of the 
recommendations from the hearings were made a part of the record. 1991 Proc. IA 61·72. 
Portions of the Bell-Budd Report were made a part of the record of the Committee on Examination 
Processes. 1991 Proc. IA 31·49. 

Section 2. Definitions 

Section 3. Authority, Scope and Scheduling of Examinations 

A. One of the problem areas identified was the area of scheduling. The discussion of this aspect 
of the financial condition examination system centered on the need to use a more flexible approach 
to scheduling examinations than is often utilized under the traditional technical requirement. It 
was argued that examining every insurer at approximately the same interval was an inefficient 
allocation of resources. The impact of this misallocation was injurious to solvency regulation 
because too much time and resources were expended on financially sound insurers while insurers 
engaging in more volatile lines of business who might have a marginal surplus, or possess some 
other characteristics that might indicate less financial stability do not receive enough regulatory 
attention. 1991 Proc IA 54. 

On the other hand, the committee was cautioned that the total absence of a statutory demand for 
examination at some point in time or under some prescribed conditions could result in an 
unreasonable delay or absence of financial condition monitoring. In addition, the mere existence of 

NAIC Copyright 1992 390·11 
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Legislative History 
Cited to the Proceedinp of the NAIC 

Section 3A (cont.) 

a periodic examination requirement could promote solvency because knowing that financial 
statement values were going to be examined and tested at a given point in time would discourage 
insurers from deceiving themselves or others by attempting to portray an inflated image of financial 
strength. 1991 Proc. IA 54. 

Alternatives to the triennial or periodic examination took several forms. Almost all of them 
involved the use of other available indicators of financial condition as a means of determining 
whether or not and to what extent a financial condition examination was necessary. One of the 
indicators most frequently mentioned was independent CPA audit reports. An abundance of 
testimony was presented by both industry representatives and regulators that the NAIC's Model 
Regulation Requiring Annual Audited Financial Reports should be adopted by all states and that a 
greater reliance on the CPA audit would be a valuable supplement to the examination system. 
Other existing tools available to produce a more rational system of examination scheduling included 
quarterly financial statements, IRIS results, independent rating services, the business news media, 
and internal company changes in management or operations. 1991 Proc. IA 54. 

None of the above indicators were suggested as a replacement for financial condition examinations. 
The conferees advocating more flexible examination scheduling categorized these information 

• 

sources as a supplemental means of identifying and prioritizing the insurers most in need of an on- • 
site financial condition examination. 1991 Proc. IA 54. 

Closely related to the scheduling of examinations is the scope or kind of examination to be 
conducted. Even under a rigid examination schedule, a comprehensive, multipurpose examination 
is not always indicated, required, necessary or productive. The same analytical tools used for 
prioritizing the examination schedule will sometimes indicate some aspect of an insurer's operation 
or financial statement that raises a question which can only be answered by an on-site exploration. 
In these cases, a targeted, limited scope examination would be the most efficient and equally 
effective means of either resolving the issue or revealing the need for a more comprehensive review. 
1991 Proc. IA 55. 

The Committee on Examination Processes made a formal recommendation that the current 
triennial or other periodic examination requirements be supplemented with limited scope, targeted 
or other examination. Requirements for such examinations should have well-defined criteria that 
can be used to effectively monitor financial condition and prioritize examination resources to 
insurers whose financial condition indicates a need for limited scope, targeted or on-site 
comprehensive examination as the commissioner deems advisable. 1991 Proc. IA 58. 

C. Just before adoption of the model, this subsection was revised to insert the requirement in 
Paragraph (2) that an examination be performed "under the supervision of an accredited insurance 
department." Following an explanation and discussion of the proposed amendment, it was adopted. 
1991 Proc. IA 26. 

390-12 NAIC Copyright 1992 
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Legislative History 
Cited to the Proceedinis of the NAIC 

Section 4. Conduct of Examinations 

A. Numerous comments were received referring to the need for better planning and greater 
adherence to schedules, activities and goals. A frequent criticism voiced by industry 
representatives was the inefficient use of time by examiners. 1991 Proc. IA 55. 

One of the formal recommendations of the Committee on Examination Processes was that the 
Examiners Handbook be revised and/or expanded to include criteria and standards that would 
directly result in greater examination efficiency and effectiveness through the use of a number of 
suggested techniques. They also recommended the development and utilization of computer audit 
techniques in the examination process. 1991 Proc. IA 59. 

B. One of the frequent criticisms voiced by regulators was the delay experienced by examiners 
due to the lack of a timely response by insurer personnel to requests for data, material and 
information. A common recommendation was a meeting between the examiner-in-charge, the chief 
examiner and appropriate company representatives. Assignments could be made with regard to 
work to be performed by company personnel. 1991 Proc. IA 55. 

Examiners were encouraged to make greater use of CPA working papers. Such work papers often 
contain information that would be available and useful to the examination process. Certification of 
loss reserves, actuarial evaluations, simultaneous examination of affiliated insurers and 
development and use of reinsurance standards and specialists were also among the suggestions for 
improvement in the conduct of financial condition examinations. 1991 Proc. IA 55. 

D. The ability to attract and retain competent examiners was a concern. expressed by a number 
of conferees, and the use of contract examiners was a frequent topic of discussion. The testimony 
received by the committee did not provide clear direction as to what, if any, changes needed to be 
made in examination practices or processes with regard to these arrangements. 1991 Proc. IA 56. 

It was suggested that the NAIC Support and Services Office could retain or employ various 
specialists that states could utilize when particular expertise was needed. 1991 Proc. IA 57. 

The formal recommendations of the Committee on Examination Processes included a suggestion to 
initiate or support and encourage NAIC efforts to address the need for the availability of greater 
expertise in the form of specialists to enhance regulatory capabilities to examine computer-based 
operations; evaluate loss reserves and underlying data; analyze reinsurance arrangements and 
measure their value; and perform other specialized solvency policing tasks that require special 
training and experience. 1991 Proc. IA 59. 

An examiner association recommended that a model provision be drafted to allow states to employ 
specialists as part of the examination processes to perform portions of the examination when the 
expertise is not available within the department and to bill the company directly. Such specialists 
would include actuaries, reinsurance specialists, and electronic data processing audit specialists. 
1991 Proc. IA 51. 

NAIC Copyright 1992 390-13 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 431 of 452

Model Regulation Service - October 1992 

MODEL LAW ON EXAMINATIONS 

Legislative History 
Cited to the Proceedin~ oithe NAIC 

Section 4D (cont.) 

Just before adoption of the model, the committee chair asked for comments from meeting attendees. 
One person suggested prefacing the word "cost" with "reasonable." One of the drafters noted that 
such language had been considered by the drafters and that "usual and customary charges" had 
been included in an earlier draft. The language was ultimately deleted because any descriptions did 
not seem to add any specificity to the provision. 1991 Proc. IA 26. 

Section 5. Examination Reports 

B. The time required to complete an examination is an area of concern. The more time that 
elapses between the beginning and the end of an examination, the further removed from the "as of' 
date are the findings. The conferees expressed serious concerns about the time that elapsed 
between the "as of' date of the examination and the completion of the examination report. The 
value of the information acquired was a matter of significant concern to the committee. 1991 Proc. 
1A56. 

One of the formal recommendation of the Committee on Examination Processes was the 
development of procedures that would produce examination findings within a specified period 
following completion of the examination. 1991 Proc. IA 59. 

• 

An examiners organization recommended that a report of examination should be issued within 90 • 
days of the completion of the site work. Further, the issuing of the reports should not exceed 14 
months from the "as of' date of the examination. 1991 Proc. IA 51. 

E. The recommendations of the Committee on Examination Processes included a suggestion to 
develop procedures designed to improve the sharing of information regarding examination findings 
with all interested regulators. 1991 Proc. IA 59. 

Section 6. Conflict of Interest 

Section 7. Cost of Examinations 

A recommendation from the Committee on Examination Processes was that the funding mechanism 
be independent from examination scheduling, length and examiner influence in both fact and 
appearance. 1991 Proc. IA 60. 
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Legislative History 
Cited to the ProceediniS of the NAIC 

Section 8. Immunity from Liability 

Chronological Summary of Actions 

December 1990: Adopted model. Replaces earlier model law entitled Standard Law Relating to 
Procedures in Examining the Affairs of Insurance Companies adopted in 1956. 

NAIC Copyright 1992 390-15 

I 

'i 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 433 of 452

Model Regulation Service - October 1992 

MODEL LAW ON EXAMINATIONS 

390·16 

• 

• 

• 

i 
I 



 
 
 
 
 
 
 
 
 
 
 
 

This page was left intentionally blank. 

Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 434 of 452



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 435 of 452

VOLUME IA 

1991 PROCEEDINGS 

OF THE 

National Association 

of Insurance Commissioners 

WINTER NATIONAL MEETING 

HELD AT THE 

GALT HOUSE HOTEL· 

LOUISVILLE, KENTUCKY 

DECEMBER 2-6, 1990 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 436 of 452

NAJC Support and Services Office 
120 W. 12th St., Suite 1100 
Kansas City, Missouri 64105 
Phone: 8161842-3600 

© National Association ofInsurance Commissioners, 1991 

Library of Congress CaW?, C;ml No. 12:33195 

ISBN: 0-89382·170·5 

ISSN: 0363·0358 

NAJC Washington Counsel 

Hall of States 
444 N. Capitol St., N.W., Suite 636 
Washington, D.C. 20001 
Phone: 2021624·7790 

NAJC Securities Valuation Office 
195 Broadway 

. New York, New York 10007 
Phone: 2121285·0010 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 437 of 452

NAIC Proceedings - 1991 Vol. I A 

GUIDE TO THE USE OF THESE PROCEEDINGS 

The NationalAssociation ofInsurance Commissioners (NAIC), organized in 1871, is an association 
of the chief insurance regulatory officials of the 50 states, the District of Columbia, American 
Samoa, Guam, Puerto Rico and the Virgin Islands. 

1. Nature ofNAIC Meetings 

The NAIC holds two national meetings per year. The winter national meeting is normally in 
December and the summer national meeting is normally in June. The Proceedings of the NAiC 
constitutes the official record ofNAIC activities and provides a valuable source of background and 
research information. 'lWo volumes are published annually. Volume I, which is published in June, 
covers the previous December meeting. Volume II, which is published in December, covers the 
previous June meeting. For example, Volume I, 1989, contains the record for the December 1988 
meeting. 

2. Committee, Subcommittee and Task Force Reports 

a. Procedure 

In essence, an NAIC meeting consists of a series of committee, subcommittee and task force 
open hearings and executive sessions. During the open hearings, representatives of govern
ment, the public, the insurance industry and other interested parties are afforded an 
opportunity to present their views orally, in writing, or both. 

At the conclusions of their meetings, the task forces prepare reports of their meetings and 
present them to their parent subcommittees or committees for review and action. The parent 
subcommittees and committees then prepare reports of their meetings, which include their 
actions on the task forces' reports, and submit those reports to the Executive Committee. 
Similarly, the Executive Committee report covers its agenda and its action taken regarding 
the parent subcommittee and committee reports. The Executive Committee report is submit
ted to the Plenary Session for final action. This places the entire proceedings before the full 
NAIC membership at the concluding session of national meetings. 

Parenfcommittees or subcommittees, the Executive Committee and the Plenary Session can 
take further action on some issue addressed by a subordinate body:. Occasionally this action 
leads to an amendment to the subordinate body's report. Neither the Plenary Session, the 
Executive Committee, nor any parent subcommittee or committee, can refuse to forward a 
task force, subcommittee or committee report. 

b. Substance 

A task force, subcommittee or committee report consists of the minutes of a formal meeting 
setting forth decisions, actions and recommendations. For example, if the task force, subcom
mittee or committee considered specific legislation or a statement of position, the proposal will 
be either included in or attached to the minutes. Other information, research studies or 
presentations made to the task force, subcommittee or committee also may be appended. 
Attachments, whatever their nature, appear following the report of the body that first accepted 
them and are referenced by number in the report. 

3. Structure of NAIC Proceedings 

a. Treatment of Reports 

The Proceedings of the NAiC is structured around the Plenary Session, the final decision
making body. The complete transcript of the Plenary Session(s) is published in the beginning 
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of each volume of the Proceedings. The text of resolutions or statements of NAIC position 
adopted by the Plenary Session also is published. The Executive Committee report follows. 
Each parent subcommittee or committee report follows the report of the Executive Committee 
in sequence according to the NAIC organizational structure. Task force reports follow the 
report of their parent subcommittee or committee. 

Most reports have attachments. Generally, they appear in the order in which they were 
discussed during the meeting. At the beginning of each report, there is: the task force, 
subcommittee or committee name; cites to the group's reports published in the previous two 
volumes of the Proceedings; the names of the chair and vice chair; a table of contents listing the 
attachments to the report, and the agenda for the group's national meeting. 

Because individual chairs prepare the reports, often within strict time constraints, writing 
styles differ and typing errors, etc., can appear in the adopted reports. Therefore, the reports 
as officially printed in the Proceedings are edited to remove any errors of spelling, punctua
tion, capitalization and grammar and to enable them to conform as closely as possible to a 
consistent style, as outlined in the Proceedings, 1978, volume I, page 55. No changes are made 
in the substance of the reports. 

Attachments are sometimes edited slightly, but this editing is limited to correcting obvious 
errors and minor changes of style for consistency. 

Editor's notes occasionally are used for clarity. If a parent committee were to amend a report, 
that report either would be. printed as originally presented or as amended, and followed by an 
editor's note explaining the amendment. 

b. Introductory 

Immediately following this guide are the NAI C Constitution, By-Laws, and the procedures of 
the Financial Condition (EX4) Subcommittee's Blanks and Accounting Practices and Proce
. dures task forces. The final introductory portion consists of: an NAIC organizational chart; a 
roster of the current NAIC members; a list of officers; names and memberships of all NAIC 
zones, committees, subcommittees, and task forces; and a record of all past NAIC meetings by 
year, location and officers. 

c. Concluding 

A key to acronyms, a legislative history of all model legislation adopted or amended by the 
NAIC, and an index of this volume's contents is located in the back of the book. 

4. Illustrative Use of the Proceedings 

Suppose a researcher is interested in action taken on proposed amendments to the Long-Term Care 
Insurance Model Regulation. Check the subject index under "Long-Term Care." The entries here 
include "Model Act and Regulation." Proposals to amend the models and actions on those proposals 
are listed, leading the researcher to the reports of the Long-Term Care Insurance (B) Task Force. 
These reports and their attachments document the task force's actions concerning the proposed 
amendments. After reviewing this material, the researcher should check the Accident and Health 
Insurance (B) Committee reports. The task force reports to this committee and further action 
would be noted in its report. 
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Next review the NAIC Executive (EX) Committee report to determine whether any additional 
action would affect the B Committee's decisions. Also check the Plenary Session transcript to 
determine if contrary or additional action was taken by the NAIC as a whole. Finally, the researcher 
should remember to refer to any other index entries noting discussion on long-term care insurance. 
The researcher also could refer to the list of model laws and regulations for the location of a model 
act in this or other volumes of the Proceedings. 

(The NAIC Proceedings, 1990, Volume II, reflects that the Long-Term Care Insurance (B) Task Force 
discussed and adopted the proposed amendments to the Long-Term Care Insurance Model 
Regulation. They were forwarded to the B Committee and adopted without discussion. The 
Executive (EX) Committee confirmed the committee's action by adopting its report. The Plenary 
Session took no contrary or additional action.) 
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The NAIC and SOFE may want to look at an approval procedure for some CPAs to qualify to conduct examinations called 
through the NAIC system. 

SSO Examiner Team. The Society supports the establishment; of an NAIC examiner team with various areas of expertise to 
provide technical support to the various examination staffs, especially with troubled companies. 

The Society, however, does not believe that funding for those positions should come at the expense of weakening the mIS 
examiner team project. We would not want to see the qllality of this worthwhile and productive project diminished. 

OTHER ISSUES 

Rating COmpanies. We believe it would not be in the best interests of the NAIC to try to rate companies. If the NAIC or 
individual states endeavor to rate companies, we foresee, at a minimum the following problems: 

1. Potential liability for companies which were rated acceptable, but then fail. 
2. A rating could imply a seal of approval or, conversely, the lack of a rating would connote disapproval. 
3. Since ratings are frequently negotiated, that process alone could cause misdirection of already limited resources. 

We also take the same position on creating a Solvency Valuation Office. 

Reinsurance Standards. The NAIC is working on this subject and it will be outlined in the handbook as well as theAccounting 
Practices and Procedures Manual. . 

Interim Reportinll to Chief Examiner. The Society supports the procedures outlined in the handbook, Part 1, page 9. 

Subsequent Events. The report of examination should contain items that come to the attention ofthe examiners during the 
course of an examination, not only those items which occurred during the period covered by the examination. Subsequent 
events should be made a part of the report and a section on this topic should be included in the Examiners Handbook. 

North Carolina Approach to Examinations. We would encourage you to explore in some detail the North Carolina approach. 
While a simple reading of the overview of the approach might lead you to believe that the Examiners Handbook is of littlE! 
value and should be reconstituted from scratch, an in depth review of the North Carolina "Guide to the Examination 
Approach" will show that it covers significantly different areas than the handbook. The North Carolina approach focuses with 
great specificity on integrating planning into an overall examination. Planning examination work is currently covered very 
generally and minimally in the handbook and that may be a significant shortcoming ofthe handbook. We would recommend 
that the Examination Oversight Task Force direct the Financial Examiners Handbook Technical Group to review the North 
Carolina approach. Those elements of the North Carolina approach deemed of value should be included in the handbook. 

NAIC Educational Foundation. We encourage the Internal Administration (EX1) Subcommittee to establish and fund such 
a foundation. . 

Traininll Needs. We support the idea that the NAIC direct the Education and Training Manager to prioritize future financial 
condition examination training needs and the Society offers its assistance. 

Quarterly Statements. Because of the suggested change in the "as of' dates on reports of examination, it is recommended 
that the quarterly statements, especially the June statement, contain additional information. Realizing that the financial 
position of a company could change drastically in three to six months, it is suggested that items such as, but not limited to, 
losses, re-evaluation of assets, mandatory securities valuation reserve (MSVR), subsidiaries, reinsurance Schedules F and 
S, etc., be considered necessary for quarterlies. -

**** 

NATIONALASSOCIATION OF INSURANCE COMMISSIONERS 
COMMITTEE ON EXAMINATION PROCESSES 

BACKGROUND; FINDINGS, AND RECOMMENDATIONS 

September 1990 

Background 

ATTACHMENTTWO-C2 

The Committee on Examination Processes was created in 1990 as a component of the NAIC's Solvency Policing Agenda. It 
was charged with the responsibility of holding hearings in selected regions of the country to obtain broad input and views 
on the examination process; determining if the current focus of financial examinations was appropriate; and, reviewing 
conclusions and recommendations emanating from other examination or solvency regulation studies during the most recent 
10-year period. 

To fulfill the input x;equirements ofits charge, the committee,held meetings in Salt lake City, Utah; Scottsdale,Ariz.; Orlando, 
Fla.; Chicago, lll.; and Boston, Mass. During the course of such meetings, the committee received testimony from nine 
insurance commissioners, 16 insurance department staff members (including one individual who testified as a former chief 
examiner and rehabilitator), nine insurance industry trade associations, 16 insurance companies or groups, and three "Big 
6" accounting firms. In addition, committee members were provided a copy of the 1974 report by McKinsey and Company 

Executive Committee 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 442 of 452

54 NNC Proceedings - 1991 VoL I A 

titled, "Strengthening the Surveillance System"; the 1982 report by the NAIC Special Joint Committee on Examinations 
(Bell-Budd); the 1989 report by the General Accounting Office (GAO) titled, "Insurance Regulation: Problems in the State 
Monitoring of Pro pertyl Casualty Insurer Insolvency"; the 1989 report of the National Association ofIndependent Insurers 
(NAIl) Task Force on Solvency titled, "Insurer Solvency: Public Policy Recommendations for Improvement"; and the House 
Energy and Commerce Subcommittee on Oversight and Investigation's report titled, "Failed Promises! Insurance Company 
Insolvencies" (Dingell Report). Neither the GAO or Dingell Report contain specific recommendations for change in the 
current solvency regulation process generally or the financial condition examination system specifically. Such reports do, 
however, contain findings and conclusions against which recommendations ofthe Committee on Examination Processes can 
be measured from a critical perspective. 

Similarly, the NAIl report is directed toward general solvency regulation and is primarily concerned with minimizing insurer 
exposure to guaranty fund assessments. Consequently, only a few of its recommendations relate specifically to financial 
condition examinations and those simply confirm NAIl support for previous NAIC actions and recommendations. 

With the exception of the association examination reviewer concept and changes in funding examinations, the principal 
McKinsey and Company recommendations were adopted by the NAIC. Despite NAIC adoption,improvements in the 
examination process have not been adequate and it was this inadequacy that led to creation of the NAIC's Special Joint 
Committee on Examinations which produced the so-called Bell-Budd Report. 

The Bell-Budd report is, therefore, a follow-up to the McKinsey and Company study. As such, it represents the latest effort 
byiusurance regulators to identify and address deficiencies in the financial condition examination process. Consequently, the 
recommendations contained in the Bell-Budd Report coupled with the testimony received at the five regional input meetings 
form the basis of the Committee on Examination Processes findings and recommendations. 

Findings 

As the committee's hearings progressed, it became apparent that a number of the criticisms and concerns about current 
examination processes were almost universally shared by conferees representing industry, the accounting profession and the 
regulatory community. 

In general terms, these shared concerns can be identified as: (1) scheduling; (2) planning, (3) conduct, (4) timeliness, (5) 
cQordinationand (6) examiner compensation, qualifications and training. Although listing the issues in this fashion makes 
it appear that the totality ofthe examination system is in disarray, any such appearance is highly misleading. While these 
i!\lsues touch nearly every phase of the examination process, the concerns focus on only certain limited aspects of the system. 
No conferee and no member of the committee implied that a revolutionary restructuringoffinancial condition examinations 
is necessary or that the results produced by the current system are without value. Rather, as will be noted from the following 
discussion of the separate issues, the suggestions and criticisms offered were clearly intended to constructively address 
areas and ideas which would make the current examination system a more efficient and effective solvency regulation tool. 

Scheduling - The discussion of this aspect of the financial condition examination system centered on the need to use a more 
flexible approach to scheduling examinations than is often utilized under the traditional triennial requirement. It was argued 
that examining every insurer at approximately the same interval on a periodic basis is an inefficient allocation of resources. 
Even more important, the impact of this misallocation is injurious to solvency regulation because too much time and 
re$ources are expended on financially sound insurers while insurers engaged in more volatile lines of business have a 
marginal surplus, or possess some other characteristic that might indicate less financial stability do not receive enough 
regulatory attention. 

On the other hand, the committee was cautioned that the total absence of a statutory demand for examination at some point 
in time or under some prescribed conditions could result in an unreasonable delay or absence of financial condition 
monitoring. In addition, the point was made that the mere existence of a periodic examination requirement could promote 
solvency because knowing that financial statement values are going to be examined and tested at a given point in time would 
discourage insurers from deceiving themselves or others by attempting to portray an inflated image of financial strength. 

Alternatives to the triennial or periodic examination requirement took several forms. However, almost all of them involved 
the use of other available indicators of financial condition as a means of determining whether or not and to what extent a 

. financial condition examination is necessary. One of the indicators most frequently mentioned was independent CPA audit 
reports. In some cases, this suggestion was qualified by noting the need for regulator assurances that the CPA auditors were 
adequately versed in statutory accounting principles. Also, the question of whether or not some sort of mandatory rotation 
of CPA firms, partners, auditors and others materially responsible for the content of the CPA report should be advocated 
was repeatedly discussed. Nevertheless, an abundance of testimony was presented by both industry representatives and 
regulators that the NAIC's Model Regulation Requiring Annual Audited Financial Reports should be adopted by all states 
and that greater reliance on independent CPA audit reports would be a valuable supplement to the examination system. 
Other existing tools available to produce a more rational system of examination scheduling frequently cited included 
quarterly financial statements, IRIS results, independent rating services such as A.M. Best, Standard and Poor's, Moody's 
et aL, the business news media and internal company changes in management or operations. 

It should be emphasized that none of the above indicators were suggested as replacements for financial condition 
examinations. Either implicitly or explicitly, the conferees advocating more flexible examination scheduling categorized 
these information sources as a supplemental means of identifying and prioritizing the insurers most in need of an on-site 
financial condition examination. 
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Closely related to the scheduling of examinations is the scope or lUnd of examination to be conducted. Conferees repeatedly 
pointed out that even under a triennial or some other rigid examination schedule, a comprehensive, multipurpose 
examinatiQn is nQt always indicated, required, necessary .or productive. The testimQny nQted .that the same analytical tools 
used fQr priQritizing the exru:n.in,ation schedule will sQmetimes indicate some aspect .of an insurer's QperatiQn .or financial 
statement that raises a questiQn which can .only be answered by an on-site explQratiQn. In .these cases, a targeted, limited 
scope .examinatiQnwQuld be themQst efficient and equally effective means .of either resQlving the issue .or revealing the need 
for a more comprehensive review. It was argued that even in this latter case, examinatiQn reSQurces WQuld have been utilized 
efficiently because a cQmprehensive examinatiQn was nQt rQutinely scheduled by a calendar reading but was scheduled .on 
the basis .of an identifiable need. 

Planning- ThedistinctiQn between examinati.on planning, examinatiQn scheduling andexaminatiQn conduct sometimes 
becomes blurred. HQwever, the numerous conferees citing the need fQr better planning and greater adherence to pre-set 
schedules, activities and goals were generally referring to the mQre specialized planning process that shQuld precede a 
financialcQnditiQnexaminatiQn. 

One .of the frequent criticisms VQiced by industry representatives was the inefficient use .of time by examiners and .one .of the 
frequent criticisms vQiced by regulators was the delays experienced by examiners due to the lack .of a timely reSPQnse by 
insurer persQnnel to requests fQr data, material and infQrmatiQn. During the course .of the CQmmittee's meetings, the need 
fQr better, mQre consistent pre-examinatiQn planning was .often nQted. A COmmQn recommendatiQn was the requirement fQr 
a pre-examinatiQn meeting between the examiner-in-charge, the chief examiner and appropriate company representatives 
to .outline the scope and nature Qftheexaminati.on. Internal and external auditorscQuld alSQ be invited, as appr.opriate.At 
the same meeting, assigumentsc.ouldbe made with regard to schedules .or wQrk to be perfQrmedby company persQnnel. The 
CPAWQrk papex:s .could be review.ed and .outside auditQrs questiQnedas necessary to assist in evaluating the confidence to 
be placed in such dQcuments. Estimated time frames CQuld be established and cri'tical areas .of the examinati.on process could 

. be identified. Such .other preliminary inf.ormationrmatiQn CQuld, of course, be exchanged as WQuld aid in the coQrdinatiQn 
and understanding .of the prQject. 

Peri.odic meetings at specified times during the course .QftheexaminatiQn were als.o suggested by somecQnferees as a means 
of addressing administrative .or procedural issues that may have emerged .. 

CQnduct - Numerous suggestiQns and ideas were offered as to how the conduct .of examinations .cQuld be made.mQre efficient 
presumably withoutany lQSS in effectiveness. Clearly, the most frequently mentiQned .of these was the need to c.oncentrate 
.on material accounts. F.or example, it is contended that ifpolicy loans cQmprise an infinitesimalp.ortiQnQf an insurer's total 
assets, a review of each and every PQlicy loan adds n.othing to theknQwledge about the insurer's solvency yet can consume 
.a great deal .of examiner time. Similarly, it was argued that routinely examining minutes .ofthe bQa,rd .of directors, pz:emium 
volume, terntory and other items that are easily reviewable through the annual statement or NAIC database is .of 
questi.onable value. While there were many, many .other examples QfwhatcQnferees intended when stressing the importance 
of materiality, the point repeatedly driven hQme was the need f.or the financial c.ollditiQn.examinatiQn system to fQCUS .on the 
preventiQn, predictiQnand earlydetectiQn .of insolvency rather than simply conducting an examinatiQn by rote. 

CIQsely f.oll.owing materiality asa popular and productive change in the usual examinatiQnprocess was the encouragement 
to make greater use .of CPA wQrkingpapers. This suggesti.on usually accompanied the recQmmenda'tiQn that all states adQpt 
the CPA Audit Rule .or was incorporated in a c.onferee's discussion .of the need toconcentrate.Qn materiality. In whatever 
cQnte~, the intent was to av.oid unnecessary duplicatiQn .of eff.ort. Even the representatives .of the CPA firms appearing 
before the cQm.mittee acknQwledged that total reliance on CPA wQrking papers was nQt always appr.opriate but that 
nevertheless such w.ork papers .often .contained infQrmatiQnthat was available and useful tQ the examinatiQn process. 
TherefQre, the documents .c.ould be a helpful res.ource that shQuld nQt be ignQred. In additiQn, several industry representa
tives indicated that they and probably most .other insurers would be receptive to considering changes in the CPA WQrk 
program, standardized wQrk papers, and/Qr such .other changes as might facilitate greater use .of this material. 

One .of the mQre innQvative suggestions relating to the conduct .of financial conditiQnexaminatiQns was the n.otiQn that 
greater .attentiQn shQuldbe devQted to management and .QperatiQnal aspects .of insurers. As .one c.onferee put it, the 
examina'tion prQcess needs: " ... to look:at how a company conducts its business by analyzing the type and amQunt .of business 
written, productiQn SQurces, claim practices, infQrmation systems andcontrQls, underwriting and rating prQcedures, 
delegation .of authority, reinsurance activities, investment practices and the like." AnQther cQnferee'sdiscussi.on .of the same 

. recQmmendation added changes in management and operating territory to this list .of management and QperatiQnal 
characteristics and even went an additi.onal step by suggesting that a management specialist .or management examiner be 
included .on an examinati.on team to prQvide the expertise necessary to make the necessary evaluatiQn. 

CertificatiQn QflQssreserves, actuarial evaluatiQns, simultaneQus examinati(ms .of affiliated insurers and develQPment and 
use .of reinsurance standards and specialists were alSQ amQng the suggestions fQr improvement in the c.onduct .offinancial 
c.onditi.on examinati.ons. 

Timeliness- The c.oncern ab.Qut this area .of the examinati.on prQcess is self-evident but s.ome .of the anecdQtal inf.ormatiQn 
provided the cQmmittee added t.o the historic c.oncern. The testimQny indicated that timeliness is a factor which relates t.o 
tW.o different phases .of the examinatiQn process. 

\ 

The time required to complete an.examinati.onis .one area .of concern because IQngerexaminatiQns either result in fewer 
entities being examined during a given period .of time .or require the use .of mQre examinati.on reSQurces as well as adding to 
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the cost. More important, the more time that elapses between the beginning and the end of an examination, the further 
removed from the "as of' date are the findings. 

By far the more serious concern expressed by conferees was the elapsed time between the "as of' date of the examination 
and the completion of the examination report. In one instance, the committee was informed of an examination initiated in 
February 1987 "as of' December 31,1986, yet even a draft report had not been released.by mid-1990. The value of such 
examinations and the information acquired was a matter of significant concern to the committee particularly when the issue 
of such timeliness was raised by numerous conferees from both sides of the process. 

The implementation of appropriate changes in the way examinations are planned and conducted should reduce the length 
of time necessary to complete a financial condition examination without sacrificing its quality. However, testimony received 
by the committee did not reveal the reasons for the delay in issuance of the report unless its content was in dispute between 
the insurer and the regulators. In these cases, delays were attributed to the administrative process itself. In addition, it was 
noted that abuses of the administrative process could and do contribute to even longer delays than a more rigid process might 
permit. At least one conferee suggested that the right of review and objection to the report by the entity examined should 
be removed but even implementation of this suggestion would not result in more timely examination reports without the 
cooperation of those responsible for their preparation. 

Despite the lack of numerous and varied specific recommendations to improve the timeliness of examination reports, the 
information provided .the committee clearly indicated the widespread significant implications of this concern. 

EXaminer COlIl,pensation. Qualifications and Training -The ability to attract and retain competent examiners is a concern 
expressed by a number of conferees. Competitive salaries are one of the ingredients necessary to accomplish this essential 
task but information available to the committee and testimony received by the committee indicated the extensive travel 
involved and the lack of or inherent limits on advancement opportunities are significant impediments. Similarly, the 
qualifications of examiners are an important consideration which emphasizes the significance of an adequate and 
competitive salary structure. Finally, statutory accounting principles require a specialized knowledge most new examiners 
must acquire after employment. Therefore, adequate training programs and access to such programs were repeatedly 
stressed as a constant and urgent need. 

The committee was impressed with the fact that most industry representatives agreed that the general competence and 
performance of examiners had. shown marked improvement since the development and implementation of the Society of 
Financial Examiners (SO FE) accreditation program. However, the need for continuing improvement in that program, 
continuation and expansion of the education program for entry level examiners developed and conducted as ajoint effort by 
SOFE and NAIC, and the critical need for funding or other initiatives that will enable more states with limited resources to 
take advantage of existing and future training opportunities were cited as important areas of further attention. 

During the course of the regional meetings, the use of contract examiners was a frequent topic of discussion. Some conferees 
supported the continued use of contract examiners and some conferees described experience or observations that were less 
favorable to utilization of this resource. As a result, the testimony received by the committee did not provide clear direction 
as to what, if any, changes needed to be made in current examination practices or processes with regard to these 
arrangements. 

One relatively clear conclusion that could be drawn from the testimony is that zOne participation on association 
examinations is almost always starred by contract examiners. As a result, there is some question as to whether the objective 
of zone participation is a genuine interest or concern in the examination or a convenient employment opportunity for the 
examiner or the firm to which he or. she is attached. The nature of the testimony indicated that the appearance created by 
this practice was not by any means universal. Rather, as is generally true of such observations, the totality of the testimony 
seemed to indicate that the competency, performance and motivation of contract examiners was a typical mixture of good 
and bad depending on the individuals involved. 

The most repetitive suggestions regarding examiner proficiency and conduct aside from education and training were the 
idea of periodic performance reports by the examiner-in-charge coupled with implementation of some kind of zone 
examination review concept. The McKinsey and Company report included a recommendation of this nature which was not 
adopted. However, some conferees encouraged a revisitation of this idea. 

Finally, it was noted that eligibility to hold theAFE or CFE designation from SOFE is currently necessary to participate on 
a zone examination. SOFE makes no provision for training or designations which might produce expertise equivalent to that 
possessed by anAFE or CFE. Therefore, it was suggested that the possibility of equivalency qualifications be explored by the 
NAIC. 

Coordination - A number of conferees, both industry representatives and state regulators, stressed the need for more 
effective coordination of various kinds. Coordination of zone examinations, coordination among the states with regard to 
sensitive but significant information regarding solvency issues, coordination between examiners and the examiner-in
charge and coordination of multistate, affiliated companies' examinations were among the needs identified. Some of these 
perceived coordination needs can be addressed by suggestions appearing elsewhere in this report through new or improved 
planning initiatives, examination conduct changes, different personnel practices and so forth. However, a number of 
conferees expressed the belief that the NAIC's Support and Services Office should play a much greater role in the 
examination process. 
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While the exercise of coordination functions was envisioned as a part of this greater role, those advocating more SSO 
involvement also advocated the employment or retention of various specialists states could utilize when particular expertise 
was needed to evaluate loss reserves and/or supporting data, analyze reinsurance arrangements or respond to the need when 
simiJfll" special requirements are presented. 

In addition, the concept of an internal examination team or ·strike force" employed by and housed in the SSO was discussed. 
This possibility was raised by Commissioner Bell who, for discussion purposes, described the concept as follows: 

Composition 

It is anticipated that the SSO Examiner Team would initially be comprised of two or three individuals who would be full
time employees of the NAIC. These individuals would need to possess expertise in the insurance industry, preferablY 
with a regulatory background as a financial analyst and/or"financial examiner with at least five to 10 years of related 
experience. Because of the expertise required for these positions, the primary source of recruitment would necessarily 
be the state insurance departments. It might be feasible, or even desirable, to have one ofthe team members come out 
of public accounting, as long as they had the prerequisite insurance industry background. 

One of the primary responsibilities of the SSO Examiner Team would be to direct the activities of the annual examiner 
team project which represents the analytical phase of the NAIC's Insurance Regulatory Information System (IRIS). The 
SSO Examiner Team would function as the management team of this very important project. The project would, 
however, continue to utilize financial analysts and financial examiners from the various states during the time ofthe 
traditional "project" which commences every year shortly after the annual statements are filed in early March. Two 
major benefits of full-time NAIC employees functioning as the management team on the examiner team project are 
consistencY and the ability to follow up on the IRIS results and examiner team reports on a continuous basis as events 
or changes occur, rather than havingto wait until June or September when the management team reconvenes in Kansas 
City under the current scenario. 

The SSO Examiner Team would also coordinate the IRIS activities with the work of the Potentially Troubled Companies 
Working Group of the Examination Oversight (EX4) Task Force. This working group was formed to help identify 
companies of national significance which are or may be financially troubled for discussion and action, ifrequired, by 
the Examination Oversight (EX4) Task Force. While the mission ofthis working group is similar to the examiner team 
project, the working group will utilize other available information in addition to annual statements and IRIS ratio 
results and perform financial analysis to identify potentially troubled companies. The SSO Examiner Team's assistance 
to this working group will become even more important as the NAIC moves to begin capturing data from the NAIC 
quarterly statement blanks which is anticipated to commence in May 1991 for quarterly statements filed on diskette 
with the NAIC. 

In addition, the SSO Examiner Team might also be" utilized to assist in special association examinations called by the 
states on potentially troubled companies or may be directed to conduct a special association examination by the 
Financial Condition (EX4) Subcommittee under Part I, Section E (would need appropriate amendment to paragraph 2 
of this section) of the Financial Condition Examiners Handbook. This would require that the members of the SSO 
Examiner Team be certified by the Society of Financial Examiners to be eligible to hold the title of Accredited Financial 
Examiner (AFE) or Certified Financial Examiner (CFE) as outlined in the minimum qualifications for zone examiners 
section of the Financial Condition Examiners Handbook. 

The SSO Examiner Team could be established and staffed initially by two newly-hired individuals without added 
expense to the NAIC. This can be accomplished through reductions in current NAIC expenses associated with the IRIS 
examiner team project. The current IRIS examiner team project is comprised of two three-week sessions commencing 
in March, shortly after the annual statements are filed. The management team stays for an additional two week session 
immediately following the six-week project. The management team also returns for two weeks in June to review annual 
statements which were filed late and responses received pertaining to companies which were designated as first priority 
during the six-week project. In addition, the management team returns for one week in September to plan for the next 
year's project. " 

Since the SSO Examiner Team would function as the management team of the project, there would be a significant 
reduction in the number of man days which would require examiners and/or analysts to be borrowed from the various 
states. In addition, during approximately the final two weeks of the project, the examiner team is reviewing annual 
statements identified using discretionary selection criteria rather than the more rigid non-discretionary criteria which 
includes the IRIS ratio results. These discretionary reviews can be completed in conjunction with the Potentially 
Troubled Companies Working Group throughout the year. 

Following is a recap of the number of total man days under the current examiner team project and the number of man 
days required, excluding the SSO Examiner Team, based on the proposed restructuring: 
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CURRENT 
Project (15 individuals x 6 weeks x 5 days) 
Management Team - April (5 individuals x 2 weeks x 5 days) 
Management Team - June (5 individuals x 2 weeks x 5 days) 
Management Team - Sept. (5 individuals x 1 week and 5 days) 

PROPOSED 
Project (12 individuals x 4 weeks x 5 days) 

450 
50 
50 

-2Q 
575 Days 

240 Days 

(All other project time would be the SSO Examiner Team which would be full-time employees of the NAIC.) 

Following is a projection of the savings in expenses of the examiner team project related to the reduction in man days 
under the SSO Examiner Team Proposal: 

Projected expenses, transportation costs, and salaries for the 1991 examiner team project 
assuming no changes $182,500 

Projected expenses for the 1991 Examiner Team Project, excluding the costs of the SSO Examiner Team, 
based on the proposed changes ($182,500 x 240 days/575 days) 76,175 

Estimated cost of two newly-hired individuals who would function as the SSO Examiner Team 
($42,400 salary x 2 individuals x 1.23 factor for employee benefit expenses) 104,550 

Total Projected Savings $ 1,775 

In addition, revenues would be generated by the SSO Examiner Team to the extent that they participate in any special 
association examinations. It is anticipated that the NAIC would be reimbursed for this time at the suggested rates set 
forth in the Financial Condition Examiners Handbook for zone examiners which are in effect at the time of 
participation. 

Miscellaneous - In addition or as a supplement to the above, a number of concerns or suggestions were raised that either 
don't directly impact the examination process or were somewhat isolated in terms of the interest expressed. This does not 
by any means indicate that such comments were without merit. For example, the need was expressed for stronger, more 
dynamic minimum financial standards which recognize the changing capital and surplus needs as the volume of business 
increases, as the nature of the business written produces more volatile risk, and similar variations. Similarly, several 
conferees suggested the need to improve the IRIS/examiner team capabilities, require certification ofloss reserves and so 
forth all of which are commendable suggestions. However, each of these needs is already being addressed by other bodies 
within the NAIC structure. 

Other suggestions not repeated with great frequency but nevertheless worthy of consideration included: 

(1) Returning to a combination market conduct/financial condition examination; 
(2) Better, more organized, and more consistent follow-up of examination findings; 
(3) NAIC promulgation offinancial solidity ratings similar to those produced by independent rating services; 
(4) Establishment of a Solvency Valuation Office by the NAIC; 
(5) Development and implementation of minimum reinsurance standards; 

. (6) Incorporation of standards in the NAICExaminers Handbook to activate the current procedures intended to make 
. examinations more efficient; 

(7) Revise examination funding mechanism as necessary to remove any appearance of conflict of interest, any 
influence on scheduling of examinations and incentives to unnecessarily extend the length of examinations; and 
(8) Proceed with implementation of Bell-Budd recommendations. 

Recommendations: 

The Committee on Examination Processes has carefully considered the testimony presented duringthe course ofits hearings · 
and has reviewed the April 1982 Report of the National Association of Insurance Commissioners Special Joint Committee 
on Examinations (Bell-Budd). On the basis of such testimony and such report, the Committee on Examination Processes 
has adopted the following recommendations: 

COMMITTEE ON EXAMINATION PROCESSES 
RECOMMENDATIONS 

1. Supplement the current triennial or other periodic examination requirements with limited scope, targeted, or other 
examination. Requirements for such examinations shall have well-defined criteria that can be used to effectively monitor 
financial condition and prioritize examination resources to insurers whose financial condition indicates a need for limited 
scope, targeted or on-site comprehensive examination as the commissioner deems advisable. 

The necessary requirements and criteria shall be developed by the Potentially Troubled Companies Working Group of the 
Examination Oversight (EX4) Task Force and shall include continuation ofthe Task Force's efforts to develop and implement 
computer-based analytical techniques to assist in effectively monitoring financial condition and prioritizing examination 
needs. 
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2. Direct the Financial Examiners Handbook Thchnical Group ofthe Examination Oversight (EX4) Task Force to revise, 
expand, and/or enhance the Examiners Handbook to include criteria or standards that will directly result in greater 
examination efficiency and effectiveness through the use of the following: 

a. Targeted examinations based on specific criteria including: in-house financial analysis, discussions with insurer 
management, IRIS results, CPA audits, A.M. Best and other rating agency reports, etc. (Part I, Section I, page 7). 

b. Interim reporting to the chief examiner (Part I, Section II, page 9). 

c. Post examination follow-up procedures (Part I, Section II, page 15). 

d. Examination planning techniques which stress: internal (ownership influences and management, financial and 
operating characteristics) and external (industry conditions and regulatory requirements) environmental considera
tions, analytical review procedures, evaluation of internal controls including computer controls, formal planning 
meetings, an assessment of materiality, risk analysis, formal planning documentation, and the development of a written 
examination program (Part I, Section IV, pages 19-23 and Part I, Section V, subsectionsA-E, pages 23-27). 

e. Minimum standards for examination administration including: budgeting/monitoring of time, communications 
with insurance company personnel, use of standardized examination work papers, use of and reliance on CPA and 
internal audit work papers, examination workpaper review, exit conferences, and the supervision of examiners! 
evaluation of examiner performance (Part I, Section I, page 5-7 and Part I, Section V, subsections A and B, page 23-25). 

3. Increase the focus on development and utilization of computer audit techniques in the examination process as follows: 

a. Direct the Financial Examiners Handbook Technical Group of the Examination Oversight (EX4) Task Force to 
integrate or cross-reference the Automated Examination Procedures Manual with the Examiners Handbook. 

b. Encourage states to hire a computer audit specialist (the Society of Financial Examiners is currently evaluating 
administering/sponsoring a new designation for a computer audit specialist in addition to the CFElAFE designations). 

c. Direct the Audit Software User Group of the Examination Oversight (EX4) Task Force to continue to develop new 
automated examination toois including those currently under development to assIst in examining reinsurance, los6 
reserves, and investments. 

d. Mandate the use of Schedule P "expert system" loss reserve analysis on examinations of property and casualty 
companies (e.g., the loss reserve analysis should be required examination work paper documentation). 

e. Direct the Data Capture Working Group of the Data/Systems Management (EX4) Task Force to begin capturing 
selected Schedule D investment information which can then be merged with the existing Advance Valuation System 
for use by examiners to test portfolio valuation, MSVR calculation, due and accrued interest calculation, gains and 
losses on sales of investments, and to perform modeling and trending analysis. 

f. Direct the Reinsurance Database Working Group ofthe Reinsurance (E) Task Force to continue the development 
of a report which verifies credit taken on reinsurance from company to company and to make this report available over 
the State Data Network. 

4. Direct the Examination Oversight (EX4) Task Force to develop or direct the development of new or revised procedures ~ 
that will produce examination findings within specific time frames following completion ofthe examination. Such procedures 
shall pertain to both zone examinations and examinations of domestic companies and shall include provisions designed to 
improve the sharing of information regarding examination findings with all interested regulators. 

5. Initiate or support and encourage other NAIC efforts to address the critical need for the availability of greater expertise 
in the form of specialists to enhance regulatory capabilities to examine computer based operations; evaluate loss reserves and 
underlying data; analyze reinsurance arrangements and measure their value; and perform other specialized solvency 
policing tasks that require speciaLtraining and experience. Development and implementation of this initiative shall include 
. consideration of the need for the examination system to provide for the funding of such expertise or specialists. 

6. Direct the Financial· Examiners' Qualifications, Compensation and Training Technical Group of the Examination 
Oversight (EX4) Task Force to work in conjunction with the Society of Financial Examiners to expand the minimum 
qualifications and to include certain CPAs and others meeting prescribed equivalency as qualified to participate in zone 
examinations and to determine if any changes are necessary to strengthen the qualification of zone examiners. 

7. Encourage the Internal Administration (EX1) Subcommittee to pursue the development of a recommendation to 
establish and fund an NAIC Education Foundation that can be used to remove the lack of financial resources as an obstacle 
to adequate training for examiners. 

8. Direct the NAIC Education Manager, under the auspices of the Internal Administration (EX1) Subcommittee to 
prioritize future financial condition examination training needs, including the development of classes for more experienced 
examiners and the offering of training classes on a regional basis, and to recommend a schedule for implementation. 
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9. Direct the Financial Examiners' Qualification, Compensation and Training Technical Group of the Examination 
Oversight (EX4) Task Force to establish a new classification of examiner (supervising examiner) which would be similar to 
a "Big 6" audit manager and which would be responsible for overseeing several examiners concurrently. 

10. Establish an NAIC examiner team or "strike force" within the SSO which would be comprised oftwo or three full-time 
NAIC employees who would direct the activities of the annual examiner team project, coordinate the activities of the 
Potentially Troubled Companies Working Group of the Examination Oversight (EX4) Task Force, perform ongoing financial 
analysis of companies using annual and quarterly statement information, and be available as requested by domiciliary or 
any other states to assist in speciai association examinations. 

11. Modify the examination funding mechanism as necessary to assure it is independent from examination scheduling, 
length and examiner influence in both fact and appearance. 

12. Direct the Financial Examiners Handbook Technical Group of the Examination Oversight (EX4) Task Force to 
incorporate provisions in the Examiners Handbook that will produce examination findings which are not only informative 
about the financial condition during the period covered by the examination but also reveal management and/or operational 
changes and characteristics that may have or may be having an impact on solvency currently or in the future. 

13. Direct the CPA/Actuary Working Group of the Examination Oversight (EX4) Task Force to continue its efforts to revise 
the Model Rule (Regulation) Requiring Annual Audited Financial Reports to mandate audited statutory basis non
consolidated financial statements, require CPAs to be accountable to the Commissioner, and require rotation of audit 
partners similar to Securities and Exchange Commission requirements. 

The committee further recommends that the model rule as amended be incorporated into the Annual Statement Instructions 
for all companies. 

14. Direct the Accounting Practices and Procedures (EX4) Task Force to consider the expansion and codification of statutory 
acconnting principles in the Accounting Practices and Procedures Manual. 

15. Incorporate adherence to the financial condition examination standards resulting from the Committee on Examination 
Processes efforts into the policy statement on Financial Regulation Standards and the accompanying certification process. 

16. Adopt the Model Law on Examinations included inAttachment Two-A as a replacement for the Standard Law Relating 
to Procedures in Examining the Affairs ofInsurance Companies currently contained in the NAJC Model Laws, Regulations 
and Guidelines. 

17. The Examination Processes Committee focused specifically on financial condition examinations. However, based on 
numerous comments made during the hearings related to market conduct examinations, consideration should be given to 
establishing a similar committee for market conduct examinations. 

Fletcher Bell, Chair 
SusanA. Gallinger 
ZackStamp 
William H. McCartney 
Louis E. Bergeron 
Salvatore R. Curiale 
James E. Long 
Earl R. Pomeroy 
Steven T. Foster 

1990 Charge: 

Committee on Examination Processes 

Kansas 
Arizona 
Illinois 
Nebraska 
New Hampshire 
New York 
North Carolina 
North Dakota 
VIrginia 

Appendix 1 

1. Hold hearings in selected regions of the country to obtain broad input and views on the examination process. 
2. Determine if the current focus' of financial examinations is appropriate. 
3. Review recommendations in the NAIC's report from Special Joint Committee on Examinations adopted April 6, 1982, 
(Bell-Budd Report) to determine extent of implementation. 
4. Review GAO report on "Insurance Regulation: Problems in the State Monitoring of PIC Insurer Solvency" to determine 
if any action is required. 
5. Review and consider the NAIrs recommendations for improving solvency regulation (NAIl's report of April 8, 1989). 
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Committee on Examination Processes 
List of Conferees 

COMMISSIONERS. DIRECTORSANP supERINTENDENTS 

A.W. Pogue - Texas 
Susan Gallinger -Arizona 
Ron Taylor -Arkansas 
Robert Haase -Wisconsin 
Peter Kelly - Connecticut 

INSURANCE DEPARTMENT STAFF 

Jim Swenson - Oregon 
Jerry Reiiey - California 
Windell Clark - Kentucky 
Curtis O'Shield - Florida 
Jim Oetting - Missouri 
Jim Schacht - illinois 
Philip Sullivan - Massachusetts 
Bob Solitro - New Hampshire 

CERTIFIED PUBLIC ACCOUNTING FIRMS 

Keith Cooper - Ernst and Young 

Harold Yancey - Utah 
Doug Green Louisiana_ 
Steven Foster - Virginia 
Joe Edwards - Maine 

Norris Clark - California 
Herschel Dunham Nevada 
Martin Wilson - Georgia 
Alex Spencer North Carolina 
Randy LambeIjack - Indiana 
Dana Rudmose - Ohio 
Vincent Laurenzano - New York 

Bruce Bunner - Peat, Marwick, Mitchell and Company; Former California Commissioner of Insurance 
Dick Goode - Cooper and Lybrand (Utah Blue Cross and Blue Shield) 

INSURANCE INDUSTRY REPRESENTATIVES 

Phil Schwartz -American Insurance Association 
Roy Woodall- National Association of Life Companies 
William Poland - National Association ofInsurance Brokers 
Lenore Marema -Alliance of American Insurers 
Howard Greene - Risk and Insurance Management Society 
Dick Barnsback -American Council of Life Insurance 
Dick Yengling - Professional Insurance Agents 
Bob Zeman - National Association of Independent Insurers 
Dale Skupa - National Association of Mutual Insurance Companies 
Frank Leonard - Utah Blue Cross and Blue Shield 
Rod Pierson - Safeco Insurance Group 
Don Kuhlman - Equitable Life and Casualty 
David Anderson -American Family Insurance Company 
David Bowers - Zurich American Insurance Group 
Walter White - Kemper Insurance Group 
Laura Sullivan - State Farm 
Roger Viola - Security Benefit Group 
Dennis Chookaszian - CNA Financial Corporation 
Paul Condrin Liberty Mutual Group 
Paul Sweeney - Former Massachusetts Chief Examiner and Rehabilitator 
George Dyer - New England Mutual Life . 
Tom Maloney - John Hancock Mutual Life Insurance Company 
Lynn Willsey - Travelers 
Linda Daugherty - Prudential 
Dick Baker - State Mutual Life 
John Miller - Massachusetts Mutual Life 

EXECUTIVE SUMMARY 
COMMITTEE ON EXAMINATION PROCESSES 

SUGGESTIONS FROM THE SALT LAKE CITY, UTAH, HEARING 
March 26, 1990 

Phil Schwartz (American Insurance Association) 
\ 

i. All members of an affiliated group should be examined at the same time. 
ii. Delays which currently exist in issuing financial examination reports should be eliminated. 

Executive Committee 

61 

Appendix 2 

Appendix 3 



Provided by Legislative Research Incorporated (800) 530-7613

LRI
1992-614

Page 450 of 452

Legislative Research Incorporated 
9261. Street, Suite 1100, Sacramento, CA 95814 

(800) 530.7613' (916) 442.7660' fax (916) 442.1529 
www.lrihistory.com·intent@lrihistory.com 

Appendix: 
Additional 

LRI 
Resources 

Legislative Research Incorporated hereby certifies that the accompanying recordls is/are true and 
correct copies of the originaVs obtained from one or more official, public sources in 
California unless another source is indicated, with the following exceptions: In some cases, pages 
may have been reduced in size to fit an 8 W' x 11" sized paper. Or, for readability purposes, pages 
may have been enlarged or cleansed of black marks or spots. Lastly, for ease of reference, paging 
and relevant identification have been inserted. 



P
rovided by Legislative R

esearch Incorporated (800) 530-7613

LR
I

1992-614
P

age 451 of 452

How a Bill Becomes Law 
(A simplified example of the path a bill takes through the California Legislature) 
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without amendments 
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CD 
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and 
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adopt 

conference 
report 

Major Legislative Enactment Stages 
Introduction and Consideration in the 
House of Origin 

1. Proposal development and formal introduction 
2. Policy committee consideration 
3. Fiscal committee consideration 
4. Floor debate 

Consideration by the Second House 

5. Policy committee consideration 
6. Fiscal committee consideration 
7. Floor debate 

NOTE: This chart depicts the flow of a bill onginating in the Senate; except for minor 
differences the process is similar if originating in the Assembly. 
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