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I. Introduction 

This motion seeks discovery remedies for the California Department of Insurance's 

("CDI") destruction of and failure to preserve evidence highly relevant to PacifiCare Life and 

Health Insurance Company's ("PacifiCare's") defense of this enforcement action. 

Among the documents destroyed by COl are records suggest ing that thi s state agency 

colluded with the California Medical Association ("CMA") to artificially inflate the number of 

complaints against PacifiCare and was influenced by the CMA to expand the scope ofCDI's 

market conduct examination and this enforcement action. J The handful of destroyed documents 

that PacifiCare has been able to recover from CMA to date reflect, among other things, that: 

• COl changed its existing rules to enable CMA and its members to file regulatory 

complaints against PacifiCare without first requiring them to exhaust PacifiCare's 

internal appeal process. Exh. 5412 (Tab A). 

• Ms. Rosen urged CMA's Aileen Wetzel to recruit CMA members to file 

complaints since "the more numbers racked up, the better." Ex. 5413; emphasis 

added (Tab B). 

• Based on the "influence" of the CMA, Ms. Rosen caused the market conduct 

division to "expand their scope to cover other parts of the insurance code - and 

other conduct, heretofore not previously examined." Ex. 5414 (Tab C). 

• Ms. Rosen accepted a "wish list" from CMA. Ex. 5415 (Tab 0). 

• Ms. Rosen expressed regret that "more money in the CA state treasury doesn ' t 

really help yOUT doctors, does it?" Ex. 5415. 

! CMA is a physician advocacy group that often clashes with healthcare payers, like PacifiCare, 
over issues ranging from reimbursement rates to provider billing practices to medical cost 
management. Suffice it to say that CMA is a highly interested party in payer-provider disputes . 
CMA's influence over the market conduct exam appears to explain in large part COl's 
unprecedented decision to move forward against PacifiCare. As demonstrated by the evidence 
adduced to date, COl has treated PacifiCare di fferently from all of the other health insurers 
examined by COl, even though such other examinations and subsequent enforcement 
proceedings have involved much more serious allegations of misconduct. 

-1 -
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CD! admitted for the first time by letter dated November 8, 2010 ("November 8 Letter") 

that these and other relevant documents were destroyed when Ms. Rosen's desktop computer 

hard drive was "wiped clean" in " late 2008" - well after the Order to Show Cause ("OSC") was 

served in this matter. (November 8, 2010 Letter from Bryce Gee, Tab E.) This revelation slands 

in direct contrast to COl's representations to the AU on April 23, 20 I 0 - in connection with 

PacifiCare's motion to compel COl's communications with CMA - in which COl ' s counsel 

unequivocally represented that all responsive documents had been produced based on a "sweep" 

of files conducted in response to the motion. COl's counsel also confirmed that Ms. Rosen was 

the one likely to have such communications in her possession. 

[W]e've done -- we did a sweep of everybody's files once before. We went back 
to Ms. Rosen's and found a couple documents. And she, you know, she is {he 
most likely person to have documents. She's the one who was communicating 
with them largely. And we've asked her if other people would have documents 
relevant to the, you know, that's -- and she is the person. 

Tr: 6488: 18-25 (emphasis supplied) (Tab F). 

Ms. Rosen was present in the courtroom during this colloquy but remained silent, despite 

knowing of COl's obligation to preserve relevant documents and that her desktop computer had 

been replaced in late 2008. As a result of her silence and the ensuing seven-month delay, 

PacifiCare may have lost the ability to recover deleted electronic records. Just as troubling as 

her silence is the fact that Ms. Rosen and COl allowed her computer to be replaced and her 

electronic data to be destroyed during the pendency of this litigation. Concerns about Ms. 

Rosen's document preservation, however, are not limited to electronic records. For example, 

PacifiCare has also learned that CMA delivered a " large packet of documentation" to Ms. Rosen 

related to United and PacifiCare - none of which has been produced by CDI (or CMA for that 

maner). 

The spoliation ofrelevant evidence does not end with Ms. Rosen. Rather, Ms. Rosen ' s 

conduct reflects a larger pattern of document destruction by COl senior staff and executives 

involved in the PacifiCare investigation. For example, on November 2, 2010, Joel Laucher, 

Chief of COl 's Market Conduct Division, acknowledged that he likely deleted emails related to 

PacifiCare's market conduct examination and destroyed hard copy documents, ignoring written .,-
PACIFICARE'S MOTION FOR WITN ESS TESTIMONY AND FURTHER DISCOVERY AS A RESULT OF 
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procedure manuals that authorized the deletion of only "insignificant" emai ls and encouraged 

archiving of emai ls and the use of shared drives. Nicoleta Smith, PacifiCare 's primary contact at 

CDI, admitted to destroying hard copy documents and deleting electronic data relating to 

PacifiCare. 

Accordingly, as a matter of due process and this Court's inherent authority to enforce 

COl's discovery obligations in the face of substantial spoliation of evidence, PacifiCare is 

entitled to testimony and discovery, outlined in morc detail below, to detennine the scope of, to 

attempt to recover, and to reconstruct, this lost or destroyed data. 

In fact , to the extent additional discovery confinns that the underlying market conduct 

examination of PacifiC are was tainted by CMA's undue influence in CDI's putative 

investigation, this entire action may well be subject to dismissal. CDI premised both its 

expansive market conduct exam and this unprecedented enforcement action on provider 

"complaints" which we now know were inflated based on CDI's undisclosed one-time exception 

to its complaint-filing procedures and its joint venture with CMA to "rack up" as many 

complaints as possible against PacifiCare. See, e.g., People ex rei. Clancy v. Superior Court, 39 

Cal, 3d 740, 746-47 (1985) (''Not only is a government lawyer's neutrality essential to a fai r 

outcome for the litigants in the case in which he is involved, it is essential to the proper function 

of the judicial process as a whole."). Simply put, if the CDt and CMA had not engaged in their 

joint complaint solicitation campaign, there may well have been no market conduct exam at all 

against PacifiCare (much less an exam of this magnitude) and, had there been no market conduct 

exam against PacifiCare (or one more nonnal in scope), thi s enforcement action would never 

have been brought. CDI' s failure even to attempt to "develop a fu ll and fair record" here, id. at 

746, coupled with its misrepresentations about document preservation and the so-called provider 

"complaints" that were used to justify a scorched earth market conduct exam, see Pickering v. 

Slale Bar o/California, 24 Cal.2d 141, 144 (1944) (discussing government attorney 's duty of 

candor), appear even at this stage to provide grounds for dismissal of this action. See, e.g., 

Boulos v, Superior Court, 188 Cal. App, 3d 422, 429 (1986) (dismissing case based on conduct 

of government lawyers that violated defendant's due process rights). However, PacifiCare wi ll 
-3-
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await the outcome of further investigation, as set forth below, before it applies to the Court for 

the remedies warranted by CDI's conduct. 

f1. Statement of Facts 

A. Document Destruction 

1. Andrea Rosen 

Ms. Rosen is Staff Counsel in COl's Health Enforcement Bureau, as identified in the 

ose. In 2009, PacifiCare requested "all communications related to PLHIC or United by COl 

officials, including Steve Poizner and Andrea Rosen, with the California Medical Association or 

representatives of a UC hospital or provider group." (Italics added.) In response, CDI anorney 

Bryce Gee stated that "CDI has produced all responsive and non-privileged documents relating 

to the Order to Show Cause ... that exist and are in its possession. Ms. Rosen will re-review her 

files to confinn that all CMA and UC documents have been produced." (411 9110 Bryce Gee 

correspondence (italics added); Tab G.) 

At an April 23. 2010 hearing, Mr. Gee represented to the ALJ tbat the further review of 

Ms. Rosen's files had taken place and " found a couple documents." 6489: 18-25,6490:4-7 

(Tab F). Ms. Rosen was present in the courtroom and no mention was made of the deletion of 

her hard drive. At that hearing, the ALJ indicated that PacifiCare should serve a subpoena for 

documents on CMA, which PacifiCare then did. 

That subpoena resulted in the production by CMA of several emails with Ms. Rosen that 

had not been produced by COl in response to PacifiCare 's discovery request, despite the fact 

that they are undeniably responsive, not privileged, and, indeed, damning. When these 

documents were introduced into evidence, the ALl asked CDI to look again at Ms. Rosen's files 

to detennine whether it could locate the documents produced by CMA. Tr. 13204:20-13205: 17 

(Tab H). 

In response to the ALl's request, COl submitted the November 8 Letter (Tab E), which 

revealed the following: 

• Upon reviewing Ms. Rosen's desktop and laptop computers, it was discovered 

that "some" of Ms. Rosen's emails had been saved on her local hard drive rather 
·4· 
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than on a shared network drive. 

• lo " late 2008" Ms. Rosen's desktop computer was replaced. 

• The replaced computer's hard drive was "wiped clean" and "any data on her c: 

drive, where Outlook would have been archiving, would have been lost." 

As it currently stands, counsel for COl said it will search for Ms. Rosen's former 

computer hard drive, but no other steps are being taken to recover these lost documents. 

2. Nicoleta Smith 

Nicoleta Smith was the primary contact at COl for PacifiCare from approximately fall of 

2006 to summer of 2007. Tr. 290: 14-17 (Tab 1). In this role, Ms. Smith received numerous 

wrinen letters, emails, and other documents relating to PacifiCare. Tr. 290: 18-291:6 (Tab J) . In 

fact, COl asserts that the complaints received by Ms. Smith's department - which, as we now 

know, CDI solicited and facilitated - led to the decision to undertake a targeted market conduct 

examination of PacifiCare. Tr. 4731: 13-4732: I , Tr. 4732:21-23 (Tab J). 

CD!, however, produced only 40 documents from Ms. Smith. Tr. 293:23-294: 14, 

290: 14-17 (Tab I). This limited production was due to the fact that Ms. Smith began 

systematically destroying documents related to the investigation of PacifiCare in December 

2007. Tr. 291: 19-292:6 (Tab I). SpecificaHy, Ms. Smith testified that she began deleting 

documents related to PacifiCare from her computer in December 2007, destroyed hard copies of 

documents related to PacifiCare as late as July 2008, and all along failed to record what 

documents she destroyed. Tr. 293: 1-11 (Tab I). In doing so, she disregarded express 

instructions from Chief of the Claims Services Bureau, Dave Stol1s, on April 27, 2007, to retain 

infonnation relating to PacifiCare (Exhibit 5368 (Tab K)). 

Although Ms. Smith testified that she discussed the deletion of her files with her 

supervisor Patrick Campbell , Mr. Campbell testified that he never had any such conversation. 

To the contrary, Mr. Campbell testified that Ms. Smith understood the importance of retaining 

PacifiCare related documents. Tr. 5889:24-5890:2; 5890: 18-5891:3 (Tab L). 

3. Joel Laucher 

From approximately 2002 to 2009, Joel Laucher was Chief of COl's Market Conduct 
·5· 
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Division. Tr. 12993:22-25, 12994:12-14 (Tab M). In this role, Mr. Laucher managed two 

bureaus that conducted market conduct examinations of insurers, including PacifiCare. Tr. 

12994:3- 11 (Tab M). 

Despite his senior position and role during the 2007 Market Conduct Examination of 

PacifiCare, COl produced only 22 documents for which Mr. Laucher was the custodian of 

record. Tr. 13106:4-6 (Tab M). 

On November 2, 20 10, Mr. Laucher testified that he likely deleted emails related to the 

PacifiCare Market Conduct Examination. Tf. 13106:2-3 (Tab M). Mr. Laucher deleted such 

ernails "sporadically as they seemed no longer necessary." Tr. 131 14:25-13 115: 16, 13114 :11-

12, 13170:8-11 (Tab M). In doing so, he failed to notify anyone about his deletions or avail 

himself afCOI's storage and backup options, including email archives andshareddrives. ld. 

Mr. Laucher also testified that he destroyed hard copy documents, including those that he 

authored and those referenced in documents produced by CD!. Tr. 13118: 19-1 31 19:4, 

13119:17-19, 131 25: 11-14, 13130:4-1 5 (Tab M). 

B. The CMA Document Production 

Pursuant to a subpoena duces tecum, CMA has produced several items of 

correspondence between itself and Ms. Rosen (while withholding many others) which appear to 

reflect a previously undisclosed plan to inflate the number of complaints against PacifiCare.2 

The limited documents that PacifiCare has received (Exhibits 5412-5415), however, reveal 

troubling facts concerning Ms. Rosen's dealings with the CMA, as summarized in the five 

buJletpoints on page 1 ofthis Motion. 

2 CMA has expressly withheld additional correspondence and other documents which likely 
contain further evidence of communications between Ms. Rosen and the CMA. At a minimum, 
CMA indicates that it has withheld (i) communications with COl after January 2008, (ii) 
communications prior to 2008 that purportedly relate to United, as opposed to PacifiCare 
(despite making no such distinctions in correspondence with COl), (iii) documents related to 
complaints of its members after June 2007, (iv) internal documents (such as memos, notes, 
emaiis, etc.) regarding its corrununications with CDr or PacifiCare or United generally, and, (v) 
a " large pack of documentation" sent to Ms. Rosen in February 2007 and referenced in an emai l 
that CMA produced. 
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Ill. Legal Analvsis 

A. This Court Has the Autboritv to Compel A Party's Compliance with its 
Discovery Obligations and to Remedy CD] 's Destruction of Evidence By 
Ordering Further Discovcn'. 

The Administrative Procedure Act (<tAPA") allows a party seeking discovery to bring a 

motion to compel pursuant to Government Code Section 11 507.7. The APA also gives this 

Court broad authority to "exercise all powers relating to the conduct of the hearing," GoYl. Code 

§ 11512(b) (emphasis added), which includes the power to remedy failures to produce 

discovery. 

Courts have long recognized their inherent power to remedy a party's discovery abuses, 

including the alteration and spoliation of evidence. See Stephen Slesinger, inc. v. WaIf Disney 

Co., 155 Cal. App. 4th 736, 758 (2007); see also W. Steel & Ship Repair, Inc. v. RMI, Inc., 176 

Cal. App. 3d 1108, 1116 (1986) (describing a court ' s "inherent power ... to control litigation 

before it, to prevent abuse of its process, and to create a remedy for a wrong even in the absence 

of specific statutory remedies"). Likewise, agency tribunals have relied on their "inherent 

powers analogous to those of courts with respect to the exercise of[their] judicial duties." 

Victor v. S. Cal. Gas Company, 1988 Cal. P.U.C. Lexis 198, at '6-7 (1988). As part of this 

Court's broad authority to '~exercise all powers relating to the conduct of the hearing," Gov't 

Code § 11512(b), the Court may compel discovery consistent with PacifiCare's right to due 

process and fundamental fairness in these proceedings. See Mohilef v. Janovici , 51 CaL App. 

4th 267, 302 (1996) (observing that the Due Process Clause "ensures that an administrative 

proceeding be conducted fairly"). 

The AP A requires this Court to see that PacifiCare is given "the opportunity to present 

evidence and rebut evidence." Gov't Code § 11425. 1 O(a)(I). Likewise, "the Due Process 

Clause prohibits a State from punishing an individual without first providing that individual with 

'an opportunity to present every avai lable defense. '" Philip Morris USA v. Williams, 549 U.S. 

346, 353 (2007); see also Bell v. Farmers Ins. Exch. , 115 Cal. App. 4th 715, 757 (2004) ("We 

agree that the trial management plan would raise due process issues if it served to restrict [a 
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defendant's] right to present evidence against the claims."). 

Here, COl's spoliation of evidence, and its failure to timely disclose the spoliation, has 

restricted - indeed, obstructed - PacifiCare' s right to discovery and to present relevant evidence 

in its defense. "A party may be disadvantaged as much by the destruction of evidence as by the 

invasion or destruction of a unique relationship with its expert witness .... Faced with this sort 

of abuse of the litigation process, the trial court may act to prevent the taking of an unfair 

advantage and to preserve the integrity of the judicial system." See Peat, Marwick, Mitchell & 

Co, y, Superior Courl, 200 Cal. App, 3d 272, 289 (1988) (acknowledging a court's "inherent 

authority" to exclude evidence as a remedy for abuse of the litigation process). 

B. The ALJ Should Remedy CDl's Spoliation Of Evidence Bv Compelling 
Testimony of Certain CDt Witnesses And Ordering Additional Discoverv. 

PacifiCare respectfully requests that the AU order CDI to produce the following 

witnesses to testify at trial in order to either locate copies of the lost data or to reconstruct their 

content: 

(I) A "person most knowledgeable" concerning the technical information regarding 

Ms. Rosen' s computer software and hardware as relayed in Mr. Gee ' s November 

8, 20 I 0 Letter; 

(2) A "person most knowledgeable" or a custodian of records who can testify 

concerning the maintenance, handling, and current whereabouts of any and all 

computers assigned to Ms. Rosen between 2006 and the present. 

(3) Ms. Rosen to reconstruct the content of the lost documents, as well as all other 

areas of unprivileged relevant testimony of which she has knowledge. 

PacifiCare further requests that the ALJ order CDI to submit any computer hard drive 

used by Ms. Rosen, Ms. Smith, and Mr. Laucher from 2006 to present (including any home 

computers) to a third party with expertise in retrieving electronic data. 

Finally, PacifiCare requests that the ALl order production of any documents in CDI's 

possession, custody, or control that pertain to or relate in any way to communications between 

CD! and (i) the CMA, (ii) representatives of any University of California hospital, or (iii) other 
-8-
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provider group, which relate to PLHIC or United, including calendar entries (electronic or 

otherwise), phone logs, time entries, meeting requests, or notes. 

'lbe basis for each request is set forth below. 

1. Examination Of Ms. Rosen and CDI "Persons Most Knowledgeable" 

The destroyed documents are relevant to, among other things, whether COl's conduct 

justifies dismissal of some or all of the claims in this action, whether evidence should be 

excluded, and the scope and amount of potential penalties in these proceedings - if any. 

Recently disclosed CMA~CDI communications show that CDI partnered with an interested 

party, the CMA, to solicit complaints against PacifiCare to "rack[] up" the numbers and excused 

CMA members from the standard process for filing a complaint with CD! which required first 

raising the issue with PacifiCare. This not only inflated the number of putative complaints. but 

prevented PacifiCare from remedying any legitimate concerns before they resulted in complaints 

to CDI. This patent lack of neutrality on the part of CDr taints this entire proceeding. See 

People v. Superior Court, 19 Ca1.3d 255, 267 (1 977) (a government attorney "is the 

representative of the public in whom is lodged a discretion which is not to be controlled.. by 

an interested individual"); County of Santa Clara v, Superior Court , 50 Cal. 4" 35, 57 (2010) 

("A fair prosecution and outcome in a proceeding brought in the name of the public is a mater of 

vital concern for both defendants and for the public, whose interests are represented by the 

government and to whom a duty is owed to ensure that the judicial process remains fair and 

untainted by an improper motivation on the part of attorneys representing the government. "). 

At a minimum, PacifiCare is entitled to examine those individuals with information 

about whether lost electronic data can be recovered and to examine witnesses regarding the 

subjects covered by the destroyed documents. See Gov't. Code § 1 1450.10(a) ("Subpoenas and 

subpoenas duces tecum may be issued for attendance at a hearing and for production of 

documents at any reasonable time and place or at a hearing"); see also Astle et al., California 

Administrative Hearing Practice § 7,115 at p, 417 (CEB 2009) (agency members and personnel 

may be subpoenaed and called as witnesses by either party). Although CDI's failure to 

implement an effective legal hold and its inexplicable delay in disclosing the destruction of 
-9-
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documents has likely resulted in incurable prejudice to PacifiCare - timely disclosure may have 

allowed PacifiCare to obtain this critical evidence from other sources and to develop and present 

additional defenses - it is possible that some relevant electronic evidence may still be restored. 

Accordingly. first, PacifiCare should be authori7..ed to examine eDIts custodian of 

records or its internal technology expert regarding the specifics of bow the destruction here 

occurred (with respect to Ms. Rosen's computers), the existence and whereabouts of backup 

data, document storage and destruction protocols, and the maintenance and handling of 

computer hardware. 

Second. in light ofCDI's destruction of these highly relevant written communications 

with the CMA and other providers, PacifiCare is entitled to question Ms. Rosen regarding: 

(a) her communications with CMA and other providers and/or provider organizations, (b) her 

internal communications regarding CMA and other providers and/or provider organizations, 

including the degree to which such groups influenced the claims that COl brought and the 

penalties it seeks, and (c) document retention and destruction. 

Any communications between Ms. Rosen and third parties are clearly not privileged. 

And communications internal to CDJ regarding CMA and other providers/provider groups are 

not privileged either because Ms. Rosen was not acting as an anomey with respect to these 

communications. See San Francisco Unified Sch. Disl. v. Superior Court, 55 Cal. 2d 451,456 

(1961); Doe 2 v. Superior Court, 132 Cal. App. 1504, 1522 (2005). 

2. Electronic Discovery 

PacifiCare requests that the AU also authorize a third-party expert to perfonn a forensic 

examination of the computer hard drives used by Ms. Rosen, Ms. Smith, and Mr. Laucher from 

2006 to the present (including any home computers used for business purposes) in an anempt to 

retrieve the lost electronic data. 

California and federal courts have ordered the production of computers, including home 

computers, so that a party ean perform a forensic examination to retrieve stored information. 

See, e.g., rBG Ins. Services Corp. v. Superior Court, 96 Cal. App. 4th 443, 455 (2002) (ordering 

production of a home computer in a wrongful termination case for misuse of employer's 
-10· 
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computer where the employer provided the plaintiff employee with two computers, one at the 

office and one at home); Hardin v. Belmont Textile Machinery Co., 2007 U.S. Dist. LEXIS 

57937 (O.N.C. 2007) (compelling production of home computer for forensic examination). The 

California Electronic Discovery Act ("EDA") expressly allows parties to seek discovery of 

electronically stored information from a source that is not "reasonably accessible," such as on 

backup tapes, and in so doing. the court may set conditions for the production, including the 

allocation of the expense. Civ. Proc. Code § 2031.060(e). 

In short, unless each of the computers used by Ms. Rosen, Mr. Laucher and Ms. Smith 

are produced for forensic examination, or CDl's backup tapes are translated, PacifiCare may not 

be able to obtain the information relating to the degree to which CDI has coordinated with CMA 

or other provider groups in order to inflate the number of alleged violations for purposes of the 

market conduct examination and this enforcement action. Cf Electronic Funds Solutions v. 

Murphy, 134 CaL App. 4th 1161, 1184 (2005) (affirming the issuance of terminating sanctions 

against a defendant who deleted emails from computer after the trial court had issued an order 

compelling discovery of the computer's hard drive). 

3. Production Of Additional Documentary Evidence 

Finally, PacifiCare seeks discovery of internal COl communications - including those 

with Commissioner Poizner, calendar entries, phone logs, time entries, and notes - relating to 

the CMA's and other provider groups' communications regarding the subject matter of this 

action. As discussed above in section III.B.!, the extent of interest groups' influence over COl, 

CDI's practice of bypassing established provider complaint procedures, the legitimacy of 

"complaints" drummed up by COl, CDI's motivation in pursuing this enforcement action, and 

the extent to and circumstances under which relevant documents were destroyed are all highly 

relevant. 

To the extent that CDI attempts to hide behind the attorney-work product doctrine, it is 

clear that the doctrine does not apply to any interaction Ms. Rosen had with the CMA or other 

providers/provider groups concerning PacifiCare or United because that doctrine is inapplicable 

when an attorney is not acting as a "legal advisor[]," but instead is simply documenting "factual 
-1 1-

PACIFICARE'S MOTION FOR WITNESS TESTIMONY AND FURTHER DISCOVERY AS A RESULT OF 
COl'S DESTRUCTION OF AND FAILURE TO PRESERVE EVIDENCE 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

~g 
12 

N~ . ~ ". -~ 
13 

0-
~~~ 
~ . 
~" 14 r.Il",, !!0 8 
:J~~r"l 
zti o ~ 

15 0< ..... .... 
~o::l>.l;> 

~ ~Li.5 
~ ~r' 16 
z ~ 

~"o 
"< 
~ :; 17 
03 
~ 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

matters" related to the attorney's perfonnance of non-lawyer tasks. 2,022 Ranch LLC v. 

Superior Court, 113 Cal. App. 4th 1377, 1401 (2003); Wal/Industries, Inc. v. Superior Court, 

115 Cal. App. 3d 802, 805 (1981)(work-product doctrine does not protect "notes" memorialized 

while lawyers were acting "as business agents, nonattomeys or clients acting for themselves"). 

Further, even if the AL] were to find that the doctrine applies, it is a qualified privilege 

that can be overcome by a showing of prejudice. The "absolute" protection under the work 

product doctrine only covers an attorney's "core" work-product - i. e. , writings "reflecting an 

attorney's impressions, conclusions, opinions, or legal research of theories." Izazaga v. Superior 

Court, 54 Cal. 3d 356, 381-382 & fn. 19 (1991); see also Civ. Proc. Code § 20 18(c). Other 

"general" fonns of work product are subject only to a qualified privilege, and must be produced 

when denying discovery would unfairly prejudice the other side or result in an injustice. See 

Civ. Proe. Code § 2018(b); State Farm Fire & Cas. Co. v. Superior Court, 54 Cal. App. 4th 625, 

649-650 (1997) . 

As discussed above, these communications are highly relevant and denial of this request 

will severely limit, if not preclude, PacifiCare from presenting key defenses. Furthermore, 

"[p]rejudice is inherent" when a plaintiff fail s to comply with discovery, because "[ a]n 

important aspect oflegitimate discovery from a defendant's point of view is the ascertainment, 

in advance of trial, of the specific components of plaintiff's case so that preparations can be 

made to meet them." Liberty MUI. Fire Ins. Co. v. LcL Administrators, Inc. , 163 Cal. App. 4th 

1093,1103,1105 (2008) (responding party's "assertion that it did not have any information to 

support its claims because none ofthe relevant documents was in its possession [was] insincere, 

if not downright deceptive"). See also Do It Urself Moving & Storage, Inc. v. Brown, Leifer, 

Slatkin & Berns, 7 Cal. App. 4th 27, 37 (1992)(party seeking evidence sanctions "did not have a 

burden of showing that [it was] prejudiced by [the other party ' s] dilatory conduct," but was 

"only required to demonstrate [a] wi ll ful failure to comply with discovery"). 

Given CDI's knowing destruction of relevant documents, denial of discovery on these 

issues will result in an injustice. 
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IV. Conclusion 

Justice Douglas once warned: "[t]he function of the prosecutor . .. is not to tack as many 

skins of victims as possible to the wall" - or, in this case, to "rack up" complaints against a 

regulated company in order to justify a targeted market conduct exam. Donnelly v. 

DeChristoJoro, 416 U.S. 637, 648-649 (1974). In order for PacifiCare to defend itself against 

the allegations of the OSC. it is crucial that it learn the extent of the collusion between CDI's 

counsel and third parties to create the appearance that a large nwnber of complaints had been 

filed through CDl's process against PacifiCare. This joint development oflhe record with a 

highly motivated special interest group, coupled with COl's destruction of and failure to 

preserve evidence during the pendency of its own enforcement action, further compounds the 

need for this discovery. Indeed, the discovery could be critical to the resolution of this entire 

proceeding. 

For the foregoing reasons, PacifiCare respectfully requests an order for the testimony and 

discovery identified above. 

Dated: November 17, 2010 

l1)1I1 41 

SNR DENTON US LLP 

By ~ t:? ~ 

·1 3· 

STEVEN A. VELKEI 

Attorneys for Respondent 
PACIFICARE LIFE AND HEALTH 

INSURANCE COMPANY 
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PROOF OF SERVICE 

I, Deborah Waterford, hereby declare: I am employed in the City and County of San 
Francisco, California in the office of a member of the bar of this court at whose direction the 
following service was made. I am over the age of eighteen years and not a party to the within 
action. My business address is SNR Denton US LLP, 525 Market Street, 26th Floor, San 
Francisco, California 94105. On November 17, 2010, I served: 

PACIFICARE'S MOTION FOR WITNESS TESTIMONY AND FURTHER 
DISCOVERY AS A RESULT OF CDI'S DESTRUCTION OF AND FAILURE TO 

PRESERVE EVIDENCE 

on the interested parties in this action by placing a true copy thereof, on the above date, 
enclosed in a sealed envelope, addressed as follows: 

Michael 1. Strumwasser 
Bryce Gee 
LaKeitha Oliver 
Strumwasser & Woocher LLP 
10940 Wilshire Boulevard 
Suite 2000 
Los Angeles, CA 90024 
mstrumwasser@strumwooch.com 
bgee@strumwooch.com 
loliver strumwooch.com 

Andrea Rosen 
CaJ ifornia Department of Insurance Legal Division 
Health Enforcement Bureau 
300 Capitol Mall, 17th Floor 
Sacramento, CA 95814 
rosena@insurance.ca.gov 

[8J (By Mail): I am personally and readily familiar with the business practice ofSNR Denton 
US LLP for collection and processing of correspondence for mailing with the United States 
Postal Service, pursuant to which mail placed for collection at designated stations in the 
ordinary course of business is deposited the same day, proper postage prepaid, with the United 
States Postal Service. 

o (By Facsimile): I caused a true copy of the foregoing document to bc served by facsimile 
transmission to each interested party at the respective facsimile numbers listed. A transmission 
report was properly issued by the sending facsimile machine for each interested party. 

o (By Federal Express): As fo llows: I am "readily familiar" with the finn 's practice of 
collection and processing correspondence for Federal Express delivery. Under that practice, it 
would be picked up by a Federal Express representative on that same business day at San 
Francisco, California, in the ordinary course of business. 

[8J (By Electronic Mail): I transmitted the above documents by electronic mail to the 
interested parties via the e-mail addresses listed above for each party. 

I declare under penalty of perjury under the laws of the State of California that the above 
is true and correct. 

EXECUTED on November 17, 20 I 0, at akIand, Cal if; mia 

Deborah 
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Aileen Wetzel 

-.ro: Rosen, Andrea [~:<:agovj 
Wednesday, February 28, 2007 \2:28 PM 
Aieen Wetze4. 

It 
10: 

Co: Jed 8Iadc; Cathe it Ie Hanson 
Subject: RE: CMA Pac:iflCaro.UHC Analysis 

Aileen, 

I think we've finally gotten to the polot where Tony agrees that these don't need to come In as indfviduaf compla"rnts usng 
the S8 367 format. I am sending down a copy of what you provided to me klday with a cover memo. 

They are working with Paclficare and r think he wDI incorporate these complaints Into their work.. Let me see what I can do 
worklng. dlrectly with him... 

Thanks 

Andrea Rosen 
St&ffCounsel 
Health Enforcement Bureau 
CaIifomia Department of Insurance 
(916) 492-3508 pbone 
(916) 324-1883 We 
rosena@i1lS1D"3OCJf ca-gov 

----Qriginal Messoge--
From: Al1een Wetzel [m.IIto:~net.orgl 
Sent: Wednesdoy, Februooy 28, 2007 9:56 AM 
To;Rosen,Andrea 
Cc: Jodi Blact; CMherine; HMSOn 
SUbject: RE: CMA PadfiCare-tkiC An.Iys~ 

Hi Andrea, 

We believe that the documentation submitted to the Department by CMA clearly demonstr.ltes a pattern of 
PC/UHC"s fJllu~ to load physician contracts in is tlmety manner, as well as their repeated failure to load 
contracted fee schedules correctly into their systems. This documentzltton demonstl'iltes iI lack of 
administra tive r::apadty and at the very least ~poses incompetency at PiJcffiCare/Unit~ Healthcall!: that that 
are adversety affecting physicians and patients. Physicians are not getting paid, dalms a~ not being processed 
correctly, and patients are not being given correct information as to whether or not a physician is In or out of 
network. CMA has received hundreds of complaints from physicians regarding this insurer. We included in our 
documentation copi~ of several letters physicians hi!rVe received from pc/uHC where they clearly acknowledge 
that they lvYe faned to load contracts correctly. CMA would like the Depa~ent to intervene to require the 
insurer to correct these problems. 

Can you clarify what submitting these complaints to the formal Provider Complaint process would accompfl$h? 
Would this be a formality in order for the Department to begin an investigation? WUI we need to fill out an 
Indiooual complaint form for each physician, or is our documentation suffiCient? I would be more than happy to 
wortc with you ilnd Tony to make sure you have the information you need. 

Thank you so much, 
Aileen 

1 
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Aileen E. Wetzel 
Associate Director - Center for Economic Services 
California Medical Association 
'201 J SIreeI, STE 200 
Sacramento, CA 95614 
916-551-2037 
916-55'-2027 (fax) 
awetzel@cmanet.oro 

From: Rosen, And~ [mallro:RosenA@\nsurance.ca.gav} 
Sent: Monday, February 26, 2007 4:57 PM 
To: Aileen wetzel 
SUbject: RE: CMA PodfiCare-UHC AnoIysis 

Spoke with Tony- don' botner-with the ncmes of the insureds for each of these dodoes. Did you want thei' 
complaints to go throllJh the fonnal Provider Complaint process? 

Andrea Rosen 
StalfCounscl 
Health Enforcement Bureau 
California Department of Insurance 
(916) 492-3508 phone 
(916) 324-1883 fax 
ros;na@IDsnrmce.ca.gov 

--<lriginal Message--
From: Aileen Wetzel [mailto:awet2el@crnane1.org] 
Sent: Monday, Februmy 26, 2007 1:10 PM 
To: Rosen, Andrea 
Subject: CMA ~Care-UHC Analysis 

Hi Andrea. 

Attached is i! copy of the CMA analysis of the PacifiCar"e/Unlted Healthcare physician contract. You'll 
see comments uDder the section titled -Regutatory ISSUes'" that apply to products regulated by DMHC i!S 

well as by 001. P)ease let me know if you have any questions, 

Thanks! 

Aneen 

Aileen E. Wetzel 
Associate Director - Center for Economic Services 
California Medical Association 
, 20 1 J street. STE 200 
Saaamenlo, CA 95814 
9'6-551-2037 
916-55' -2027 (fax) 
awetzel@cmanet.ora 
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Aileen Wetzel 

From: 
~nt 

. 0: 

Aileen Wetzel 
Thursday, AIri 26, 2007 1:34 PM 
'Rosen, Andrea' 
RE: returning your message Subject 

Attachments: ElenaMcFann03_29_07.pdt, response from UHC fuOyinsured 041607.pdf 

Hi Andrea, 

Thank you for your response. 1 klak forward to learning more! We have loads of additional documenlatlon and would 
be happy to forward it to you if you thmk it wo\J1d ~e helpful. I am aware of several physicians that will probably be . 
willing to testify. 

As a side note. our physidans have not found the complaint process at the 001 helpful with regards to United Health 
Care. The complaints are returned with the request that the physidan provide proof that the daim(s) involve fully

insured enrollees. As outlillecf in my letter to Elena McFann at PC/UHC (attached), United does not identify on the 
pa tie nt's card or on the EOB jfthe patient is self-insured. This requires that the physician can for eadl and every patient 
to determine if the patient is fully insured before being able to submit a complaint to DOL 

Thanks again and good luck on your legal opinion. 

Regards. 

Aileen 

Aileen E. Wetzel 
Associate Director - Center for Economic Services 
California Medical Association 
1201 J Street. STE 200 
Sacramento. CA 95814 
91&.551·2037 
916-551-2027 (fax) 
awetzel@cmanelorc 

From: Rosen, And~ [maUto:RosenA@linsurance.ca.gov] 
Sent: Thursday, Aprn 26, 2007 1:14 PM 
To: Aileen Wet2e1 
Subject: retuming your message 

Hi Alleen. 

rm deep into working on a legal opinion right now on anolher maHer; but wanted to drop you a quick nole. 

We are looking into our options to move on the UnitediPacificare infractions .. and are not quite ready for a public 
slalement on how we will proceed. We are worlting joinUy with DMHC which is a good thing. 

\0\ . .J meet with UC last week as you probably know and we are waiting for a written memorializalion of their complaints 
against this nsurer. 

1 
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I am confident that you aU at CMA win be pleased with the direction we are heading, and YES, we will need your 
testimony, suppor{ etc as we move more publicly to dig deeper into their issues. 

r~ke care now. and feel free to continue to have you- members use the RFAJ complaint: process operated by COl and the 
lHe's as weD. the more nwnbers racked up, the better. 

Andrea Rosen 

Staff Counsel 

Health Enforcement Bureau 

CaJifom..ia Department of Insurance 

(916) 492-3508 phone 

(916)324-7294 fax (NOTE NEW FAX) 

rosena@jnsurance.ca.gov 
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Long Do 

'Om: 
;nt: 

TI): 
Subject 
Attachments: 

Rosen, Andrea [RosenA@insurance.ca.gov] 
Monday, June 18, 20071 :03 PM 
Catherine Hanson 
RE: United! RICO sui 
Rosen, Andrea.vcr 

Hf Catherine- we haven't spoken recently. I understand that you ara moving to AMA but not til July. If you are still 
working (though I understand that this would be a good time to take a long vacation), can you give me call? {'m 
curious what you think of this win by United. 

We are conducting a market conduct exam of PacificareJ United right now- and partly as iii result of your 
teachings and influence, I have gotten the COl to expand their scope to cover other parts of the Insurance code •. 
and other conduct. heretofore not previously examined. 

I'm wondering if this settlement would affect our exam in any way. I don't think it would, but would value your 
opinion. 

Thanks- my direct line Is 4923508. 

National Underwriter. United Health Wins B.attlc In M anaged Care Suit 
BY AWSONBELL 
NU"Online News Service., June 18,2007, 10:25 a.m. EDT 

A managed care company has taken a step toward beating back: a class-action lawsuit 

judge panel of the 11 th U.S. Circuit Court of Appeafs has issued a 2-sentence opinion upholding a Iower-court ruling 
,,' ,avor of UnitedHeallh Groltp Inc., Mirme1onka. Minn ... and against the plaintiffs. a class repteseoting doctors who bad Ireated 
UnitedHcahh managed care plan patients. 

The courts consolidated the UnitedHeaJth case with a wave of other managed care suits in Miami under U.S. District Court 
Judge Federico Moreno. Lawyc:n for the plaintiffs in the ~5 accused UnitedHealth and tbe other managed care companies of 
coospiring to bokt down doctors' compensation. 

The other major defendants In the litigation have negotiated settlemenls. The settlements call for the companies to pay 
tens of mUliens of dollars into seHiemen~ funds and to change the' way they work· with doctors. 

But Morcno dismlssed an claims in the case against UwtedHealth in June 2006, and the new 11 th Circuit ruling has upheld tbal 
deeision. 

rrhe judgment of the disbict court is afficmed for the reasons set out in the district court's order granting summary 
judgment,· the court writes in the brief opinion explaining its ruling. 

The 1 1lh Circuit does not conduct the same analysis of how the ·plus factors· provision of antitrust law applies 10 
Racketeering Influenced and Corrupt Organization cases, but, ·even if that requirement is not applicable, the district 
court's judgment is stiR due to be affirmed under the facts and circumstances of (his case,· the court writes. 

The 11th Cira!it appenate court has jurisdiction over Alabama, Florida aDd Georgia. 

At press time, the defendants were not immediately available to comment, and it was not clear whether the plaintiffs would 
p--"':al the 11th Circuit ruling. 

It me ruling stands, and UnitedHealth does oat negot1ate the kind of settlement agreement its competitors have 
negotiated, the company win not be subject to the kinds of settlement agreement provjsions that will regulate many 
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competitors. dealings with physicians. Typical managed care litigation settlement agreement provisions require that 
competitors publish detailed contract and pricing information on their physician Web sites. 

Ie are pleased that this decisiotI puts the Shane vs. Humana class action claims behind us," Thomas Strickland, 
.1itedHeaJth's chief iegal officer, says in a statement about the 11th Circuit ru6ng. "This rurlng affirms the Southern 

Oisbict Court of Fbida's finding in support of our position that there was no evidence of improper conduct by 
United Health Group." 

The company "looks fotward to continuIng to woI1t coIegially with physicians and their professional organizations to 
improve the quality of care delivery and to simpfJfy hearth care administration," Strickland says. . 

Andrea Rosen 

Staff Counsel 

Health Enforcement Bureau 

California Department of Insurance 

(916) 492-3508 phone 

<016) 322-7294 fax 

rosena@insurance.ca.gov 

CONFIDENTIALITY NOTICE: This commWlicatio-n may cootaiD confideotial aod/or legally privileged informatio[l. It is solely for 
the use oftbe intended recipients. Unauthorized interc.eptioo, review. use or djseJosure is prohibited aDd may violate applicable laws 
including the Electronic Communications Privacy ACl.lfyou are not the intended. recipient, please contact the sender and destroy all 
copies of the communication. 

--Original Message--
From: Catherine Hanson [mailto:charu;on@ananetorg] 
sent: Saturday, March 31, 2007 12:00 PM 
To: Rosen, Andrea 
Subject: RE: silent PPO law (ClC 10178.3) and ClC 790.03 Unfair Practire<, Prohibired acts 

Hi Andrea. I certain1y agree with you that there are sections that the Insurance Co~sioner can only 
enforce against ins= for specified insurance lines. as well as the fact that after Moradi only the 
Insurance Commissioner bas jurisdiction to enforce 790.03 claims (or at least most of those claims). But 
there are many provisions that I believe apply to UnitedHealth regardless ofwbether it is an insured 
product I have to go give a speech on managed care contracting now but I will get you something more 
specific tomorrow. 

You really sbould talk with the NebIaSka DOl about their United enforcement actioDs. The lead attorney 
there appears to be Martin S·wanson. 402-471 -2201. You can pull down the complaint I referred to off 
their website. Thanks, Catherine 

, 
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From: Rosen, Andrell [mailto:RosenA@1nsurance.ca.govl 
sent: Friday, Mart:h 30, "lJYJ7 5:30 PM 
To: Catherine Hanson 
Subject: silent PPO law (OC 10178.3) and OC 790.03 Unfair Practices, Prohibited acts 

Catherine 

Do you believe that these above. sections of the Insurance Code rou1d be ClP.pnecf to provider networks ( silent 
PPO) or claims 790.03 paid under the benefits of a self· insured plan where NO insurance peRcy whatsoever ( 
e.g. no reinsurance even) was in place? 790.03 cannot be stated as a private cause of action anymore ( moradi) 

I found Graves v . . B~e Cross and have been reading through your CPLH alld it's sbll not very clear to me. 

Many of the insurance codes such as 10123.13 start with language like- Every insurer issuing group or indIvidual 
policies of health insurance ... shan reimburse claims .. for those expenses .. no later than 30 working days after 
receipt .... 

hard to argue that it does not apply to claims being paid pursuant to an insurance policy, don't you think? 

inotherwords, understandably, many of the GlC sections reference the authority of the code section back. to the 
underlying insurance contract( policy) since that's the basis for the benefit, the bargain, elC ... mak.es it hard to 
a rgue that WITHOUT that insurance policy, the code section requirements apply to self~ funded hearth plans ( .for 
example clearly the state mandates for specific types of coverage apply 10 irasurance policies only and not to self
funded plans which have the erisa preemption) 

bear with me- I'm still trying to sort this out I've read aif)t on erisa preemption this week and irs a wild area. 

Andrea Rosen 

Staff Counsel 

Health Enforcement Bureau 

California Department of Insurance 

(916) 492-3508 phone 

(916) 324-1883 fax 

rosena@insurance.ca.gov 
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'Jodi Black 

From: 
'ent: 

(0: 
Ce: 

Aileen Wetzel 
Friday, 0cI0bef 19, 2007 9:04 AM 
Rosen. Andrea 

Subject: 
Deborah Winegard GMA/L; Jodi Black 
RE: Urited Hea/Ihcare 

Hi Andrea, 
Tbaok you faT your email. Well re-wotk our "wish list" 

I apologize if there was misunderstanding over the "back on the table" reference.. I can assure you this was 
nothing more than thanking you for allowing CMA to summarize the key concerns with regards to United 
Healthcare. We are YerJ aware, and grateful, that the Department is.continuing to investigate these issues.. 

Have a great weekend! 
Aileen 

-Oripw M<=gc-
From: Rosen, Andrea {mailto:RosenA@insorance.ca.gov] 
Senl: Tbu 10118120076:30 PM 
To: Ailccu Wetzel 
Cc: Deborah Wmegard GMAlL; Jodi Black 
Subject: RE: United Beal~ 

Aileen, 

Thank you 'for your list, though I was hoping for a list of things they should be unclertakilg rather than a fist of 
prob4ems. The hard part here is not necessan1y identifying the problems, but what kinds of things to specificaUy 
ask! convince them to do to fix them. Of course, we will move to assess penalties as our evidence justifies. but 
more money in the CA state treasury doesn't reany help 'fOUl doctors, does it? Personally. I want a company that 
works better for consumers and providers. Period. 

Also- I am confused and somewhat taken aback at your statement' opportunIty to put these issues back on the 
table" as I have assll'"ed you since your first request and since we announced that we opened a joi1t formal 
investigation that these issues, as weD as others, have been continuously under investigation, inquiry etc and very 
much· on the table-. Any inference that these issues have not been actively on the table since they were raised is 
erroneous. 

Also-I have no idea what· confidentiality agreemenr you are refening to below. Please send me a sample. 

Thanks for your ist and letting me clarify our work to date as the law aUows. 

Talk to you soon. 

Andrea Rosen 
5t>ff Counsel, Health EnfolO!fT\ent Bureau 
(916) 492-3508 ph 
(916) 324-1883 fax 

From: AiIeei! Wetzel [manto:awe!zel@Cmano:l:.org] 
Sent: Thuo;day, October 1B, 2007 3:10 PM 
To: Rosen, Arldrea; link, David 
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Cc Deborah Wonega rd GMAIl; Jodi Black 
Subject: Unlled Healthcare 

Hi Andrea and David, 

Thank you agajn for taldng time out of your busy schedules to meet with Deborah and me last week.. CMA Is 
pleased that the Department of Insurance is moving forth with ii! full investigatiQn of the issues we have brought 
to your attention regarding United Heatthcare/Pacificare. Key areas of concern indude the following: 

• Failure to load contracts in a timely manner 
• Failure to process ~tractterminations in a timely manner 
• Failure to load contract rates correctly 
• Incorrectly identifying physicians as participating providers in provider directories 
• Incorrectly processing claims as out-of-network 
• Lade of administrGtive capacity to handle physidan inquiries 
• Failure to provide.prfor notlficadon to physidans prior to implementing fee schedule char)ges 

• Failure to fully disclose fee schedules (i.e. providing p~~ician with conversion factors but not with the RVU) 
• Failure to ide'nUfy/disdose the status of the insured on insurance"cards and/or on the EOB 
• Inappropriately discotXIting physician claims through Fsrst Health, TRPN, or Multiplan when the physician is 
not contracted with these entities 

• Contract provisions that are inconsistent with Califomia law and/or regulations (see CMA's anaJysis of the 
UHC/PacifiCare oontract) 

• lab protocol that proposes to penaflze physicians when a United patient receives services fro m a non-
contracted lab 
• Imaging Notification policy - United states "notifICation- is not the same as "prior authorization- and that 
payment is not guaranteed 

• Imaging Certification porKY 
• United's Premium Designation - rates physicians based on "quality" and "efficiency'" 
• Unilateral amendments to contracts (i.e. recent Medicare Advantage notifICation) 

• Confidentiality Agreement - CMA befleves to be unlawful 

• Inappropriately reassigning PPO patients 

Our expectation is that DOl investigate and validate that United Healthc:are has violated various unfair payment 
and contracting practices and that they have not compried with the Undertakings agreed to as part of the 
United/PadfiCare merger. CMA respectfully requests that the Department take enforcement action against 
United Healihcare, lnduding the assessment of fees and penalties. . 

Thank you for the opportunity to put our issues back on the table:. If you have any questions or require 
additional information, please don't hesitate: to let me know. 

Aileen 

AIleen E. Welzel 
Associate Director - Center for Economic Services 
Carlfornia Medical Association 
1201 J Street STE 200 
Sacramento, CA 95814 
916-551-2037 
916-551-2027 (fax) 
awetzel@gnanetora 
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STRUMW ASSER & WOOCHER l.lJ' 

FlEDftK' D. WOOCJt.EJt. 
MICKAaJ. Sn:U).IWA.S$£l 
CU:CiOkY G. Lu~ t! 
SRYCE A. GEE 
SEVERl.. ' " QR.OS.S"M.Ul P ALMEI. 
JO/V.TllAN D. I:,AO, 
BY~ F. K...o.KJ. 

t ____ '" pra:ticlin _ YCIII 

tAIoo _~'" pr-x. in __ 

Honorable Ruth S. Astle 
Office of Administrative Hearings 
ISIS Clay Street, Suite 206 
Oakland, California 94Q 12-1436 

I\T'U"~""T"".' 
10940 W1UIUU BoUL£VAAD. Sum 2000 

Los A"'IClIiUS. C.wrOl. ... 1A 9CJOlC 

November 8, 20 \0 

Re: In the Matter ofPacijiCare Life and Health Insurance Company. 
File No. UPA 2007-00004, Case No. 2009061395 

Dear Judge Astle: 

I am writing to report on document issues that came up at last week's hearing. 

TELEI'HONE: (310)576-1233 
F ACS\Mll.f,: (} 10) 31 'J.{ll ~ 

www.STR.UMWOOCH.C.OM 

First, at the November 3 bearing, Mr. Lauehcr was questioned on four documents 
reflecting communications between CMA and cor (marked Exhibits 5412-5414), which bad not 
previously been produced by COl. As CD! had represented, it had believed that all such 
responsive and nonprivileged documents that exist and axe in COl's possession had been 
produced. 

Your Honor requested that CDr. now that it had something specific to look for, search 
again for these documents. On November 4, I went to Sacramento and personally observed 
Ms. Rosen and two IT personnel at CD! extensively search Ms. Rnsen's desktop and laptop 
computers for any relevant documents not previously produ~ looking specifically for the 
recently identified CMA correspondence. 

We manually reviewed all email folders aud sub-folden, as well as all electronic files on 
Ms. Rosen's local drives of her two computers and her shared network drive. We further ran 
electronic searches of all her local and shared drives. We were unable to find any of the CMA 
correspondence that CMA recently produced in response to PacifiCare' s subpoena. 

In the course of our search of Ms. Rosen's computers, we leamed from the IT personnel 
that the default set-up of Ms. Rosen's email-archiving function caused some emails to be 
archived in a folder on her computer's local drive, rather than on the shared network drive. As a 
result, we discovered a small number of archived emails that may not have previously been 
produced. These emails are now being processed. 



Hon. Ruth Astle 
November 8, 2010 
Page 2 

However, in late 2008 Ms. Rosen's desktop computer was replaced pursuant to routine 
CD! hardware-replacement cycles. The IT staff advises that the replaced computer was, in the 
ordioary course, wiped clean and given to the Department of General Services for recycling. 
Consequently any data on ber c; drive, where Outlook would ha ..... e been archiving, would have 
been lost. Nevertheless. we have asked the IT department to identify for us all previous 
computers that Ms. Rosen may bave used to determine whether any afMs. Rosen's data may still 
exist on those computers, notwithatanding the standard practice offonnatting anddeleting all 
files on old computers. We will update Your Honor and PacifiCare counsel on the starus of this 
effort. 

10 the CO~ of cataloging tlle c:iocument3 the CMA produced in response to Pa.cifiCare·s 
subpoena, we revie\\!ed 103 documents reflecting communications between the CMA and 
PacifiCare employees. Oftbese 103, there were at least 79 documents that PacifiCare never 
produced to COL 

Attached is a list of the CMA-produced documents that are missing from PacifiCare's 
production. We request that PacifiCare undertake a search for the whereabouts of these 
documents. 

EmaiJs Referenced in Exhibits 5373 and 5400 

Your Honor also inquired regarding the e-mails referenced in Exhibits 5373 (See 
RT 13125) and 5410. We checked for the 7119107 e-mail (seeExh.5373.CDIO0006118) and 
7123107 and 7125107 e-mailsfrom Mr. Laucher(see Exh. 5410,CDlOO249868). Each of the three 
documents was withheld from production on claim of attomey-client privilege, and each "WaS 

logged as such on the privilege log served on Respondent on November 3. 2009. No timely 
objection to their being withheld was received from Respondent. 

cc: Ronald Kent 
Steven Velkei 
Thomas McDonald 

~1-
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Documents Missing from 
PacifiCare'. Production 

CMA Production 
(Ba .... 1iumb• rs)' 
CMA0028().,!l1 
CMAOO28s:ii7 
CMA0028S-s9 
CMAo0290-9" 
CMAo0299-301 
CMAo0302-04 
CMA0030S-OO 
CMAo0307 . 
CMA00308-11 
CMAo0312·i3 
CMAOO314-15 
CMA00316 
CMA00317·18 
CMAOO323·24 
CMAOO331 
CMAOO34546 
CMA00347 
CMAOO34a 
CMAOO34S
CMAOO350 
CMAOO351 
CMAOO352 
CMAo0355-
CMli00356 
CMAoci357 
CMAOO358 
CMA00359 
CMA00360 
CMAO0:i61 
CMAOo3s2 
cMAmi363 
CMA00365 
CMAO0367 
CMAOO369 
CMAOO370 
CMAOO371 
CMAo0372 
CMAOO373 
CMAOO375 
CMA00377 
CMAOO378 
CMAOO386-· 
CMAOO381 
CMAOO382 
CMAOO383 

, .. , 

Ip·clft~re_~~ucti~n 
J~~ Document 
'No Document 

j ~~-=~~'~r-
No DoCument 

I
No~ument_ 
No Document 
'No Documen~ , 
No Document 
No Document . _.-
No Document 
jN<? ~ocurylent 

INa Document 

~o~me~ 
iNa Document 
INa pocument 
,No Document 

I
NO Docume~~ 
No Document 
INa DocUmeni-· 

INO Document 
No Document i No. Doc:u.~nt 
No Document 

II NO ~um.nt 
No Document 

. No Document 
NoOoCument 
No Document 
INc DOcument 
jNo Document 
; NOJlocument 
No Document 
No Document'-' 
No Document 
INa Document 
j~o Document 
I No Docu~ent 
,No Document 
I N~ Doc.!!mel"!t 

[
t:-Io D'?CUm~~ 
No Document 

I 
No DOcUment 
No Document 

-:-No Document 



CMA Production 
!~Jiumbel'S) 
CMAOO384 
CMAo038S' 
CMA00386 
CMAo0387 -88 
CMAOO389 
CMA00390 
CMAOO391-92 
CMA00393 
CMAO0396 
CMAoo398 
CMAo0399 
CMA00400 
CMA00401 
CMA00402 
CMA00403 
CMAOO404 
CtM0040S ' , 
CMAOO406 
CMAOo.07 
CMA00409 
CMA00410 
CMA00411' 
CMA00412 
CMA00413 -
CMA00414 
CMAo0417 
tMA00418 
CMA00419 
CMA00420 
CMA00421 
CMA00422 
CMA004i3" 
CMA00424 
CMAoo425 

l ~aCiflCare Production 

INo Document 
i No .oocum~nt 
No Document 
No Document 
No DOCument 
No DOcument - -----
No Document 

~ Na qOCl.!m~t 
No Document 
No Document 
No oOCUment 
No Document 

, - , 

,No Document 
1No Document 
No Document 
No DOCument 
No DOcument 
jNo~ment 

-.iNa Document 
I No. DOcument 
No"Document 
No Document 
No DOcument 
No Document 

i~o "oOc~"!ent 

I
NO Document 
~~Document 

INO Docum~nt 
No Document 

iNo Document 
! • - _.-

I
NO Document 
No !;)ocurl}e!"\t 
No Document 
i No DOcument 
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9 TELEPHONE CONFERENCE 
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1 And as I explained to PacifiCare , we expect them to be 

2 produced early next week . Urn , our guys have a rush on it so 

3 

4 THE COURT: All right . Well , I want those 

5 produced . See, communications of outside people directly 

6 and the things that they gave you is not privileged. 

7 MR. VELKEI: And , your Honor , on that the 

8 Department has only has only agreed to produce 

9 communications with Ms . Rosen and no other Department 

10 officials with respect to, and I think it should be, 

11 PacifiCare or United . They simply said we ' ll only give you 

12 stuff that involves Ms . Rosen . We ' re entitled to all of it. 

13 I mean if I went off the street and made a Public Records 

14 Act request , all of this information I would be entitled to. 

15 $0 to suggest that they can narrow it just to Ms . Rosen . 

16 THE COURT: Are you -- is that what you're 

17 suggesting, Mr. Gee? 

~ MR. GEE: No . We haven 't narrowed it to Ms . 

19 Rosen. I mean we've done -- we did a sweep of everybody ' s 

20 files once before . We went back to Ms . Rosen ' s and found a 

21 couple documents . And she , you know, she is the most likely 

22 person to have documents. She ' s the one who was 

23 communicating with them largely . And we've asked her if 

24 other people would have documents relevant to the, you know , 

25 that's -- and she is the person . 
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1 THE COURT: And one of them is coming back . Mr . 

2 Rossi, is t hat the one? I can't remembe r . Martin. Rossi . 

3 Rossi is coming back? 

4 

5 

6 

7 

MR . GEE: Mr . Rossi is coming back . 

THE COURT: So we can ask him . If it turns out -

MR. GEE: Yeah . 

THE COURT: I f it turns out there's other 

B material, then we'll have to revisit this . 

9 MR. VELKEI: Just to be clear , so we're on the 

10 record, the Department in their letter said Ms. Rosen will 

11 re-review her files to confirm all documents . And it 's 

12 l imited only to Ms . Rosen . We asked for Mr . Poisner . We 

13 asked for other Department officials. I mean let's be clear 

14 that the California Medical Association was, you know, right 

15 behind these provider investigations , were making statements 

16 about both PacifiCare and United that prompted action by the 

17 Department. You know, whatever communications related to 

18 either company during the relevant time period by involving 

19 Mr. Foisner, Mr . Link, any of the Department officials needs 

20 to be --

21 THE COURT: We ll, let ' s have Mr. Rossi and see 

22 what there is . 

23 MR. VELKEI: Well , Mr . Rossi is from UCLA . He is 

24 not going to know whether Mr . Foisner receives 

25 communications from the CMA or met with the CMA 
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1 THE COURT: Oh, CMA . 

2 MR. VELKEI: and discuss issues . Or , you know, 

3 Pugerelli. 

MR. GEE: He reviewed -- we reviewed their files . 

5 THE COURT: All right . 

6 MR. GEE: And what I said in the letter was we --

7 we re-reviewed Ms . Rosen ' s files . I 
B THE COURT: All right . 

9 Al l right , urn , if you give me specific names of 

10 specific people t hat you think they should re-review , I ' ll 

11 look at it and see whether they should or not . I ' m really , 

12 urn, you know , I think they ' re entitled to some of this stuff 

13 if it exists . I wasn't real , you know, I don ' t know how to 

14 say this exactly, I wasn ' t real impressed by some of the 

15 testimony about what people remember a nd didn ' t remember . 

16 So, you know, I doo ' t know where it leads us . 

17 MR. VELKEI: Well , and that ' s what we ' re trying to 

18 do , your Honor . We ' re jus t trying to do our di l igence. I 

19 mean the Californi a Medi cal Association has its own agenda . 

20 And the fact t hat they we r e meeting . 

21 THE COURT: Well , you have enough to argue about 

22 that already. 

23 MR. VELKEI: Well, but I just think there ' s so 

24 much more . I mean , for example , your Honor , let me g ive you 

25 one example . We have been trying to solve this problem of 
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BY E-MAIL AND U.S. MAIL 

Ronald D. Kent 
Steven A. Yelkei 
Felix Woo 
Sonnenschein Nath & Rosenthal LLP 
601 South Figueroa Street, Suite 2500 
Los Angeles, California 90017 

April 19, 2010 

Thomas E. McDonald 
Sonnenschein Nath & Rosenthal LLP 
525 MaIket Street, 26th Floor 
San Francisco, California 94105-2708 

Re: In the Matter of PacifiCare Life and Health Insurance Company, 
File No. UP A 2007-00004, Case No. 2009061395 

Dear Counsel: 

Ta»HONE: (310)576-1233 
FACStWD..E: (310) 3 J P-OI56 
""""~OON 

Below are the Department's responses to the requests set forth in your April 6, 2010, 
letter: 

(1) AD documeoQ withheld 00 tbe grouods of the attoroey-cUeot or work 
product privileges because of Andrea Rosen's involvement before service of 
the aCCDSatioo 00 Jaooary 28, 2008. 

These documents constitute privileged altoroey-client communications and work product 

(2) AD communicatioDS related to PLHIC or United by CD! officials, including 
Steve Poimer aud Aodrea Rosen, with the California Medical Associatioo or 
represeotatives of. UC bospital or provider ,",up. 

CDI bas produced all responsive and non-privileged documents relating to the Order to 
Show Cause ("OSC") that exist and are in its possession. Ms. Rosen will re-review her files to 
confirm that all CMA and UC documents have been produced. 



Ronald Kent 
April 19, 2010 
Page 2 

(3) All eman. iDvolviD, Joel Laucher or other memben of CDI management 
with respect to the scope, timiDg or other aspects of the market couduct 
nomination, iDcludiDg, but not limited to, the July 24, 2007 and July 25, 
2007 eman. referenced iD Exhibit 5173. 

CD! has confirmed with Mr. Laucher that it has produced from his files all responsive 
and non-privileged documents relating to the OSC. . 

(4) All documeull reflecting conclnslons from the electronic analyses refereuced 
iD Exhibit 547. 

These documents are not relevant to this proceeding. In ruling on punc's motion to 
compel discovery, the AU previously upheld CDrs limitation of documents to be produced to 
those that relate to the OSC. (See Order Granting in PIIrt and Denying in Part Respondent 
PacifiCare Life and Health Insurance Company's Motion to Compel Discovery, filed Oct. 19, 
2009 ("Order Re: punc Motion to Compel").) 

Moreover, as PLmC must know, market conduct examinations are confidential, unless 
the Commissioner has deemed thern to be public, in which ease they are already publicly 
available. The electronic analyses themselves contain claim data that, as pune has repeatedly 
noted, arc confidential pune cannot expect CDI to produce such confidential infoIIIlBlion of 
pune competitors. 

(5) All data reflected iD CDI'. database related to any complaiDlJ filed agaiDst 
PLHIC from 2003 to the prescot 

CD! has produced all responsive and non-privileged data relating to the OSC that exist 
and axe in its possession. 

(6) Data on complaiDlJ filed against the "other bealtbeare companies" to which. 
PacifiCa .. was compared from 2005 to 2008, conlaiDed in the database 
referred to by Janelle Roy. 

punc is mistaken. Ms. Roy specifically testified that punc was not compared to other 
healthcare companies. (5603:11-15.) Rather, as Ms. Roy testified. punc was compared to the 
previous complaint history ofPunC. (5603:16-20.) 

Data on complaints filed against other healtbcare companies are not relevant to this 
proceeding. As cliscussed above, the AU previously upheld CDrs limitation of documents to be 
produced to those that relate to the OSC. (See Order Re: punc Motion to Compel.) 

Moreover, as PLlnc must know, complaints against other healthcarc companies are 
confidential. Even were they relevant to this proceecling, CD! could Dot produce them to PLlne 
any more than CD! could share with other insurers complaints against pune. 
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1 if we can set a hearing at the break , and 1'11 

2 communicate that to the CMA. 

3 THE COURT : It's a motion to enforce the subpoena? 

4 MR. VELKEI: Yes . 

5 THE COUR T: All right . So before we get into 

6 that , does the Department not have these documents? 

7 MR . STRUMWASSER : I don't -- I'm not sure of that . 

8 But I know we never got them from the res pondent . 

9 We mayor may not have gotten some documents 

10 from CMA; I don ' t know -- because I was aware of the 

11 subpoena. 

12 THE COURT : But my question, Mr . Strurnwasser , do 

13 y ou not have copies of these things from the 

14 Department? 

15 MR . STRUMWASSER : I 've never seen these . I 

16 personally have never seen them . I don't know whether 

17 they were searched for. I don ' t know whether they were 

18 found . I don't know whether they were logged . That's 

19 a process that other folks do and I am a beneficiary . 

\--;0 THE COURT : Ca n you check int o that? 

21 MR . STRUMWASSER : Su re. 

22 MR. VELKEI: Your Honor , if I could , just to 

23 remind the Court , Mr . Gee actua l ly -- and we ' ve gotten 

24 his transcript -- was unequivocal, "we' ve gone, we ' ve 

25 gone again, we ' ve searched . " 

13204 
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2 

3 

4 

5 

6 

7 

look 

THE 

for 

MR. 

THE 

MR . 

MR . 

COURT, I know. 

But now that you 

GEE, Exactly. 

COURT , Can y o u 

GEE : Sure. 

VELKEI: I mean, 

have something specific to 

do that again? 

our view, your Honor --

8 obviously it's going to disagree with the Department 

9 is it was either withheld or destroyed. Either way, I 

10 have the correspondence with Mr. Gee , and I can qu o te 

11 

12 

13 

him. And I'm happy to. 

THE COURT , I ' m not asking in order to cause , you 

know, some kind of consternation. I'm asking becaus e , 

14 if we had them, we c o uld short-circuit this and we 

15 

16 

17 

18 

c o uld just do it . So if you see th e m. 

MR. GEE: We ' ll look for them your Honor. 

THE COURT : All right . 

MR. VELKEI: Q. And finally just to -- have you 

19 seen this laundry list of things the CMA wanted from 

20 b o th PacifiCare and United? 

21 

22 

A . 

Q. 

No. 

Finally , you would agree with me that the CMA 

23 makes the request in the second to last paragraph that 

24 the Department move f o rward with an enforcement acti o n 

25 and assess fees and penalties? 

13205 
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1 share drive? 

2 MR. S TRUMWAS SER: With respect to this exam? 

3 MR. VELKEI : Q . With respect to this exam. 

4 A. Not that I recall. 

5 Q. Ho w about, did you archive any of the older 

6 e-mail messages that you had related to the e x am? 

7 A. Not that I recall . 

G Q. So fair to say you didn ' t have to delete the 

9 e-mai!s; you could have archived them or put them on a 

10 share drive , correct? 

11 A. Yes. 

12 Q. Now , back t o your comments, sir , about -- I ' m 

13 struck by the notion that there were 200 exams going on 

14 at the time and sort of hard for you to keep track of 

15 all of them , and you mentioned some i ssues with wild 

16 fires. Was that something that was percolating at the 

17 time? 

18 A . Wild fire exams were , I believe, in 2008 . 

19 Q. There were also issues related to rescissi on 

20 of consumer i nsurance policies , correct? 

21 A. Yes . 

22 Q. Do you think that the allegati ons refle cted in 

23 this exam were as serious as those related to the wild 

24 fires and rescission cases? 

25 MR. STRUMWA SS ER: Vague . By "serious" does he 

13170 
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1 MR. STRUMWASSER: Is it possible? 

2 THE COURT: Yes. 

3 MR. STRUMWASSER: Is this one of those like 

• Worshock tests to see what you think? 

5 THE COURT: Anything is possible. 

6 BY MR. VELKEI: 

7 Q. Anything is possible. Well, why don ' t we try a 

B different way, Ms. Smith. What was that understanding of 

9 yours based upon? 

10 A. The presentations that Pacif i Care had made, 

11 Q. Anything else? 

12 A. No. 

... 
r,; O. Okay . I want to switch gears a little bit and 

14 ask you about, fai r to say that you were the point person in 

15 dealing with PacifiCare beginning sometime in the fall of 

16 '06 and at least continuing through the summer of '07? 

17 A. Yes. 

~B Q. And we ' ve testified about a lot of paper changing 

19 hands, companies sending you a variety of written responses, 

20 e-mai!s, Excel spread sheets; correct? 

21 A. Yes. 

22 Q. And there are a number of letters that you sent 

23 over that same period of time; correct? 

2. A. r believe so, yes . 

25 Q. And there were a number of e-mails that you sent 

\ 
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1 and received in connection with this whole area of period of 

2 t ime that we've been talking about? 

3 A. That is correct . 

4 Q. So we're presumably we're talking about hundreds 

5 of documents over this period of time; correct? 

6 A. Many documents, I think. I can't number them b~ 

7 Q. Roughly? 

8 A. I don't have a number. I never counted them. 

9 Many. We met every other week. We had documents exchange. 

10 Q. Did you destroy any documents in connection with 

11 this period of time from the fall of' 06 through the summer 

12 of '07? 

13 MR . STRUMWASSER : Objection. Over broad. 

14 THE COURT: Any documents relating to PacifiCare? 

15 MR . VELKEI : Relating to PacifiCare. Excuse me, 

16 your Honor. 

17 THE COURT: Okay. 

18 BY MR. VELKEI: 

Q. Did you destroy any documents related to 

20 PacifiCare in the investigation that you undertook over this 

21 period of the time fall of '06 to the summer of '07 

22 A. Yes, I did. 

23 Q. And when did you first begin destroying documents? 

24 A. August of 2007 I no longer worked on the 

25 project and I think, going by memory, sometime perhaps in 
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December or Janu.ary. Um,--

THE COORT: What year? 

THE WITNESS: Of 2007. 

Q (By Mr. Velkei) January of 'DB? 

A. 2007, the December or January, December 2007 or 

January of 'DB. And the following the investigation of ~ 
the field claims bureau, there were further requests for the 

cl aims services bureau to review outstanding issues of 

PacifiCare. But r don't know those deadlines because that 

assignment was not made to me. 

In July of 2008, I was asked to move offices. 

And I also we have a computer system where e-mails 

e xceed your limit and my e -mails exceed my limit from time 

to time. When I am no longer involved in a project for a 

lengthy period of time, and I 'm not told that I need to keep 

cer~ain things, just for housekeeping, I need to get rid of 

them. So I had to clean up my e- mails for reasons of 

exceeding my e-mail box. I n fact, right now I checked my 

e -mail and I'm again at the limit and I have t o dig them 

out , which ones I'm going to delete. Besides that, the 

actual documents that I kept a file on were kept in my 

office but I moved offices and that was in July of 

2008. There were certain things that I determined not to be 

of value. It wasn't anything that anybody asked me to keep 

so those documents were not kept. 
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-\ 1 Q. So just so I'm clear, you destroyed some documents 

2 in December of '07 and January of '08? 

3 A. You know, it. I'm giving you a rough. I don't 

4 know exactly. There were documents deleted off of the 

5 computer system. There were documents, we changed 

6 computers. My e-mail runs out of space whenever I'm 

7 prompted I would have destroyed those documents. 

8 Q. So you think it would be sometime in December of 

9 '07? 

10 A. I'm thinking at that time frame . 

11 Q. At that time frame, rna I am? 

12 A. Yeah. 

13 Q. Yes? 

14 A. I'm not -- I'm not certain. 

15 Q. And then it's also your testimony that you recall 

16 purging or destroying some of the documents in July re l ated 

17 to PacifiCare in July of '08 when you changed offices? 

18 A. Yes. The actual documents, because of the amount 

19 of work that had to take place in the boxes. 

20 Q. Do you happen to have a list or index of the 

21 documents were destroyed over that period of time? 

22 A. No, I'm sorry, I did not keep . 

G Q. So I guess it wouldn't surprise you to learn that 

24 only forty documents were produced by the Department on your 

25 behalf? 

\ , 



1 A. It would not surprise me. I was asked I 

2 don't know, within the past year to produce documents . It 

3 was a long time after I had destroyed documents and I 

• 
5 

produced what I could . 

Q. I'm going to switch gears to the 

6 complaint process we touched on it . I don ' t want to spend 

7 too much time but I'm trying to, first of all, understand 

8 how you fit into the hierarchy of the Department. So 

9 commissioner is here, right? 

10 

11 

A. 

Q. 

Yes. 

And then there's - - how many levels are you 

12 separated from the actual Commissioner Poisner, if you can 

13 answer that question? 

A. Okay. 

29. 

1. 

15 MR . STROMWASSER: The actual commissioner Poisner 

16 as opposed body doubles or 

17 THE WITNESS: Urn, three. 

18 BY MR. VELKEI: 

19 

20 

21 

Q. 

A. 

Q. 

Great. 

And then the commissioner will be the fourth . 

Okay . So you report , you reported, well, you 

22 reported to Mr. Stoles? 

23 A. There is a bureau chief that is a supervisor I 

24 report to. The bureau chief reports to, in our branch , to a 

25 division chief. The division chief reporting to a deputy 
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1 501 . Take a moment to look that over , if you would. 

2 THE ~TNESS: Okay, I have read it . 

3 BY MR. VELKEI: 

4 Q. Do you recognize this document? 

5 A. It looks familiar to me mainly because of my name 

6 and so on . I remember it vaguely because of the 4, 400 

7 policyholders . 

8 Q. This was significant enough to get your attention? 

9 A. You mean as the far as the document you put in 

10 front of me? 

11 Q. Yes, sir . 

12 A. It reminds me of having seen it before. 

~ Q. The number of claim holders and the amount at 

14 issue, four and a half million dollars , was that significant 

15 enough for you to consider whether a market conduct 

16 examination would be appropriate? 

17 A. No. This is just part of the information that I 

18 transferred that was given to me by apparently Ms . Smith o r 

19 someone else . I am not sure . I am not sure that this 

20 completely includes all the information that I had at my 

21 disposal or any conversations that may have occurred outside 

22 the scope of this email transmission . 

23 Q. In this email you are communicating with your 

24 supervisor about whether or not the Department should 

25 consider a market conduct exam , correct? 
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1 A. That's accurate . J 
2 Q. And your concern is that based on the four and a 

3 half million number and the number of policy holders, you 

4 may not be able to identify the problem based on a claim 

5 file review, correct? 

6 A. Well, there is a lot in that question . Could you 

7 xestate the question one more time , please . 

8 Q. The subject matter of your email is whether or not 

9 something less than a market conduct exam would be able to 

10 get to this issue of whether four and a half million dollars 

11 was owed policyholders; correct? 

12 A. I am relating to what she stated to me. I don't 

13 see that evaluation . 

14 Q. "Joel, we may not be able to identify such a 

15 situation in a c l aim file review." What did you mean by 

16 that, Mr. Dixon? 

17 A. I think this has to do with the Certificate of 

18 Creditable Coverage. In other words, we are not able to 

19 identify whether or not people have been turned away from 

20 having their coverage continued . 

~ Q. So if you want to get to the bottom of this issue, 

22 you are actually discussing a potential exam set-up? 

23 A. That's accurate. 

24 Q. So the consideration is to get to the answer to 

25 this question by doing a market conduct exam? 
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Message Page J of2 

From: StoU., David 
Sent Friday. April 27. 2007 10;32 AM 
To: Smith. Nico(eta 
Co, Masttn,Robert; Brunelle, Steven; Love, Barbaa; Cign.raJe, Anthooy; O;rion, Woody 
Subject RB, CCR Training for PLIOC Claims Slaff 
Thanks, Niooleta. for the addltlonallnformatlon. 

As lmi>ortanI. allhls lnformallon [s, H Is dwarfed w11en compared to fhe overan problems you and our slatl' have 
identified. . 

I auspec:t you and our staff wru be reoefylng·an kinds of updates h \he couru ~ tnvesb1gallng h. in<AVldJai 
complalnl1'lles or In the course of general correpOndence from the company. I don' want to piecemeal 
lnformailon lO legateo Jet's waft unUi an attorney Is famaJly assIgned to the: mallet and then 'NO can set up proper 
O'lrmlunlcaUon del .... 

For now I would oerlBlnly keep a -roIdef on addlllonalinforrnallon, notes, tlndhgs and at the appropriate fme we 
'oWl update Legal via the -dlaJn of command-, Pertlaps al &Orne point lhs -d\aWI of command- could be "waIved" 
on routine information and communioallan 10 Legal bul, b now, please hang on 10 Ihl, klnd of Informall00 and 
have avaQable when communicatIOn channets are soon oxtabUshed. 

b_ 5te1b, (lev 
Chief, Cblms: 5uYIUf 9cIreau 
(Zi3)J.46·657I 
mllfdelNlnnu.a.p 

---<J<ijnal fo'e5sage-
From: Smith, NlooIeta 
Sent: FridDy, April 27, 2007 10:17 AM 
To: StoIIs, David 
Ce: Mastefs,Robert; tkunolle, Stevon; loVe, Barba~ 
Subject: FW: CCR Training for PlHIC Oalms St2ftI' 

HI, Dave. 

?fease see the tist attached vmk:h-glves UJ. more people than the original fbi provIded to us just a few 
weeIas ago. In addItion, please see lhallhls Ii3I contaIns lhe location of the cfallTt3 personnel. I II ...... ~ 

I ~- ! 
. _ /Thanks, 

Nicdela 

-Orlg;nal Messoge---
. From: Henggeler( Laura D [mallto:lJIura.HenggelerOphs.com] 
sent: friday. AprlJ 27. 2007 9,51 AM ' 
To: H~, taunl D; Smith, Nlcoleta 
Subject: RE: CCR Training for PLHIC Claims Sta1I'" 

HI Nicoleta: 

Iv; you requested, I have attached Is the PLHIC clams Slaff training IIsU~ wllh staff locations (cIty and 

flle:/lC:\Docum.enls and Scttings\mastersr\Desk.lop\Health Insurer major Issues\Pacificare\... 312512009 

cor00249694 
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1 Q. Now, is, when you got this document retention 

2 instruction regarding PacifiCar e , did you make any kind of 

3 response or note of some sort confirming t~at you had 

4 received and understood that instru c t ion? 

5 

6 

A. 

Q. 

I don' t recall . 

Is it typical CDr practice and procedure that when 

7 a document retention instruction goes out, that part of that 

8 communication is some mechanism for a recipient to 

9 acknowledge having received and -- having received that 

10 communication? 

11 

12 

A. 

Q. 

I'm not aware of any -- anything like that. 

Did you take any steps to insure that your direct 

13 and indirect reports in the CSB had received the PacifiCare 

14 document retention instruction? 

15 

16 

A. 

Q. 

Other than telling them? 

Did you ask that they all e-mail you or somehow 

17 confirm that they actually had received it and understood 

18 it? 

19 

20 

A. 

Q. 

I don't recall that. 

Okay . Is that something you would typically do 

21 when a document retention i nstruction goes out from your 

22 super i ors? 

23 A. No. 

r;; Q. Have you, at some point , had a discussion with 

25 Nicoleta Smith regarding retaining, her retaining documents 
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2 

related to PacifiCare? 

A. Yes. 

5890 

3 Q. When did you have that discussion, sir? Le t me --

4 let me withdraw t hat. Did you have that discussi on sometime 

5 in or about July of 2008? 

6 A. I don't recall . 

7 Q. Did you have "that discussion about retaining 

8 documents , PacifiCare documents with Nicoleta Smith about 

9 the same time Ms . Smith was about to change offices? 

10 A. I don't recall. 

11 Q. How many discussions have you had with Nicoleta 

12 Smith about her need to retain PacifiCare-related documents? 

13 

14 

15 

16 

A. 

Q. 

I would say several . 

Several? 

THE COURT: Is that a yes? 

THE WITNESS : Yes. 

17 BY MR . KENT: 

Q. Can you give me your best estimate as to how many 

19 times you've talked to Nicoleta Smith about the need for her 

20 to keep her PacifiCare documents, not to destroy them? 

21 A. How many times? 

22 Q. Uh-huh . 

23 A. By several, I mean somewhere between, you know, 

24 five and ten times, I would say, that the issue may have 

25 come up . 

J 
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5 

6 

7 

8 

9 

10 

Q. Five to ten t i mes? 

that cor rect? 

A. Yeah . 

589l 

I s that your estimate? Is 

Q . And let ' s see if we can put a time f r ame· on that . 

When was - - do you recall the first time , and I know it 

won ' t be specific down to the date , but , generally speaking , 

when was the first time you t a lked to Nicoleta Smith about 

t he impor tance for her to retain a l l her PacifiCare 

document s? 

MS . ROSEN: I ' m going to object . I t 

11 mischar acterizes his testimony. He didn't say anything 

12 about all of her documents , the importance of . He just 

13 testified they had a conver sat i on about documents . 

14 

15 

THE COURT: Okay . Do you want to rephrase? 

MR. KENT : No . I think he ' s -- I think he ' s 

16 answered several questions about acknowledging the 

17 importance of them . 

18 THE COURT: When is t he fi r st time you had the 

19 discus s ion a s you can recall , the best you can recall? 

20 THE WITNESS: I really don ' t r emember when the 

21 f irst t i me wa s . I -- I r ecall numer ous conversat ions about 

22 it . You know , as we were , you know, getting documents , you 

23 know, boxed and put away , and stored and ma ke to make 

24 sure that the y 're all in one place , you know, as part of . 

2S That ' s a routine thing in our project . We box them up and 

J 
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1 Q. So are your responsibilities strictly limi ted 

2 to property casualty insurers? 

3 A. Yes . 

4 Q. Is it involved with just approving rates that 

5 the insurance companies are applying for, rate 

6 increases, things of that sort? 

7 A . Rates and rate-related changes , forms changes , 

8 rule changes . 

9 Q . Since you assumed y our position as deputy 

10 commissioner rate regulation branch, do you continue to 

11 have any responsibilities or involvement in the market 

12 conduct area? 

13 A. Just some lingering input o n certain issues at 

14 times. 

15 Q. Would lingering input include input on the 

16 PacifiCare matter? 

17 A. No. 

18 MR . STRUMWASSER: Other than this testimony? 

19 MR. VELKEI: That ' s correct . 

20 THE COURT : He said no . 

THE WITNESS: No. 

MR . VELKEI : Q. Prior to that time , Mr . Laucher, 

23 you were th e chief of the market conduct division ; is 

24 that correct? 

25 A. Yes. 
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1 Q. Can you explain what the responsibilities are 

for chief of the market conduct division? 

A . Yes . We had two bureaus that conduct market 

4 conduct examinations that review either the 

5 underwriting files or the claims files of licensed 

6 insurance companies that do business in California . 

7 And we had a market analysis unit that pulled up 

8 information mostly fr om National Association of 

9 Insurance Commissioner databases about companies t h at 

10 we were intending to examine . So I managed that 

11 process . f 
12 Q. Would it be fair to say that you were in 

13 charge of all market conduct exams from 2002 to 

14 November 2009? 

15 A . Yes , at that level. Yes. 

16 Q. Did your respons ibility end once the market 

17 conduct exam was completed? So let ' s take a particular 

18 market conduct exam . You were responsible for 

19 overseeing the actual exam process , correct? 

20 A . Yes . 

21 Q. Once an exam was completed , were you involved 

22 in subsequent efforts or steps after the exam was 

23 completed? 

24 A. In certain situations, yes. 

25 Q. Di d you provide , during your time as chief of 
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1 y ou r fil e s related to this particu lar examinati o n ? 

\z A. I think the -- I likely would have deleted 

3 e-mail related t o this examinati on. ' 

G Q. The rec o rds on the document pr oduction show 

5 that a total o f only 22 documents were produced in 

6 which you were the custodian of record . 11 
7 A. Okay . 

8 Q. I ' m assuming , sir , but I ' m going to ask you , 

9 there were probably a lot more d o cuments than 22 that 

10 related to this part i cular engagement, correct? 

11 MR . STRUMWASSER : By " engagement," y o u mean this 

12 exam? 

13 MR. VELKEI : Yes. 

14 THE WITNESS: No t necessarily . 

15 MR . VELKEI : Okay . 

16 Q . Did y o u destroy d o cuments or n o t , sir, re l ated 

17 to PacifiCare and the examination? 

18 THE COURT : He said he deleted e-mails. 

19 MR . STRUMWASSER : Vague as to time . 

20 THE COURT : He sa i d he de l eted e-mails. 

21 MR. VELKEI : Q . Why d o n 't we go to a new 

22 document , then , sir . Let me show you what's been 

23 previously marked as Exhibit 5171. 

24 A. Ok ay. 

25 Q . Do you recog ni ze this document? 
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1 e-mails in connection with your oversight of the 

2 examination , right? 

3 A. Yes. 

4 Q . And that you dest r oyed many of those e-mails, 

5 correct? 

6 A. I would have destroyed many e-mail , yes . 

7 Q. How many -- I mean, did the destruction occur 

8 at one point? Did it occur over a period of time? So 

9 focusing spec ifically on the PacifiCare exam, when were 

10 these e-mails deleted? 

1-:1 A. They would be deleted as -- sporadically as 

12 they seemed no longer necessar y to me . 
J 

13 Q . Seemed necessary to you? 

14 A. Correct . 

15 Q. You understand that there are document 

16 retention policies of the Department of Insurance, 

17 correct? 

18 A. We have a work paper guideline in our own 

19 procedures manual . 

20 Q. So the procedures manual that we've been 

21 talking about, there is some provision for that? 

22 A. Yes . 

23 Q. So we'll talk about that in a second. 

24 Understanding sort of the interest of many folks, the 

[ 25 fact that this was a high profile exam , did you discuss 
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1 this decision to delete e-mails with anybody prior to 

2 doing it? 

3 

4 

5 

6 

7 

A. No . 

Q . Did you check to see whether somebody retains 

at least one copy of the documents that you were 

destroying? 

A . Well , if I sent an instruction to the exa mi n er 

8 on something . that they were to do, I would expect that 

9 might end up in the work papers. 

10 Q. You would expec t it might end up in the work 

11 papers? 

12 

13 

A. 

Q. 

Right . 

You really -- did you check to make sure that 

14 the e-mails you sent were in fact in the work papers 

15 

16 

17 

18 

19 

20 

before you destroyed them? 

A. No . 

Q . Did you make any kind of determination whether 

you thought that the particular e-mails you were 

destroying had some significant bearing on the exam? 

A. If I sent an instruction about something to do 

21 and that someth ing occurred , I might be likely to 

22 destroy that e-mail, or I would be likely to destroy 

23 that e-mail if it ' s just a procedural step, for 

24 example . 

25 Q. But you destroyed e-mails knowing full well 
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1 2008? 

2 A . Afte r we'd already issued ou r enforcement 

3 action? 

4 Q. After the OSC in January 2 00 8 ; is that 

5 correct? 

6 A. It ' s my testimony I don't recall after that . 

7 Q. Do you keep a date book b y any chance? Is 

8 there a record of meetings that you partic i pated in? 

9 A . I keep a calendar . 

10 Q. Do you have one for 2007 and 2008 that you 

11 r et ained? 

12 A . I don ' t know . 

13 Q. Would you check? 

14 A . Sure . 

15 Q. Just in ter ms of documents , did you t ypically 

16 receive documents via e-mail , or wo uld you als o receive 

17 them interoffice and meetings , things of that sort? 

18 A. All ways . 

~ Q. Did you also destroy documents in addition to 

20 e-rna i ls? So we'll p u t aside e-ma i ls . Let ' s foc u s on 

21 hardcopy documents, the ones that are before you . Do 

22 y o u recall destroying any hardcopy documents r elated to 

23 the PacifiCare examination? 

24 A. Yeah, it would be possible that something 

25 the - - for example , that the company might have given 
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1 me that our examiners also had. 

2 

3 

4 

5 

I see I retained this . But it would have been 

possible I wouldn't have retained this . I could have 

seen I could have gotten rid of this . I didn't 

as -- our ot her people involved in the exam got 

see it J 
this -

6 same thing. 

7 Q. But you didn ' t get rid of that document 

8 though . 

9 A. Yeah, I didn 't. I 'm saying it would have been 

10 a document I might have destroyed . 

11 Q. I guess my point is , Mr. Laucher, it appears 

12 that you did save some documents before the examination 

13 process even began. And thank you for pointing out the 

14 presentation that the company gave in March 2007 , you 

15 retained that . 

16 A. Yes . 

Q. But is it your t es timony that there are other 

18 documents that you did destroy? 

19 A . I t hink that ' s possible . 

20 Q. How did you decide what you destroyed and what 

2 1 you didn't? 

22 A. Things that looked relevant to keep , I kept . 

23 Q. You made that determination on your own? 

24 A. Yes. 

25 Q. You didn't consult anybody a t any point? 
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1 clear what that means, whether it 's many attempts to 

2 get one or many attempts to draw one up . 

3 Q. Do you recall being approached about helping 

4 to weigh in on what the scope of the exam should be? 

5 A. Ye s . 

6 Q. Now , it says, "The bureau chief has instructed 

7 that a list of issues be submitted to the division 

8 chief so that he can establish the exam priorities per 

9 e-mail dated 7/19/07." Do you see that? 

A. Yes . 

Q. I looked for that e-mail, Mr. Laucher, and I 

12 couldn ' t find it . Is that one of the e-mails that 

13 possibly co u ld have been destroyed? 

14 A. Yes. J 
15 Q. It ' s your testimony that you don ' t think 

16 that's significant or relevant to the examination , what 

17 the scope would be? 

18 MR . STRUMWASSER : Argumentative. 

19 THE COURT : Sustained . 

20 MR. VELKEI: Q. Do you recall destroying that 

21 e-ma i l? 

22 A. Do I recall the story of it? 

23 Q. Destroying it . 

24 A. Oh, destroying that e-mail? No. 

25 Q. Do you recall the e-mail? 
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1 pages appear to be some form of the scope document 

2 before it was edited or change d by you , correct? 

3 A . It's some version of the document, yes . 

r: Q . Now, I ' d like to turn, if we can, to the first 

5 page of 5 410 and what's listed as the exam priorities . 

6 And it says "per Joel e-mail" dated July 25th , 2007 . I 

7 couldn't find this e-mail either, Mr. Laucher. Is it 

8 possible that you also destroyed this document? 

9 A. Yes . 

10 Q . Going down the scope of the examination, sort 

11 of down below that , says , as of July 24th, 2007 , 

12 "reference Joel e-mail " dated July 23rd , 2007 . I also 

13 couldn't find the July 23rd, 2007 e-mail . Is it 

14 possible that you deleted this document as well? 

15 A. Yes . I 
16 Q. And that basically was setting forth the scope 

17 of the examination, correct? 

18 A. Yes . 

19 Q. Do you recall what additional detail was in 

20 that e-mail? 

21 A. No . 

22 Q. Do you recall who you sent the e-mail to? 

23 It's July 23rd . 

24 A. No. 

25 Q. Same questions for going bac k up to " Exam 
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