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On September 15, 2010, the AU disclosed a request related to this proceeding by a non

party and subsequently thereafter provided the parties with a copy of the request. It carne in the 

fonn of a letter to the ALJ from an individual named Tom Castillo regarding a September 8 Los ' 

Angeles Times article "California Regulators Seek Up To $9.9 Billion In Fines From 

PacijiCare" that ran on the front page of the newspaper. Though there was some initial concern 

the letter implicated a Public Records Act request under California Gov't Code § 6253(b), in 

fact, upon review of that letter, no records are being requested. Instead, Mr. Castillo sought a 

meeting with the AU to discuss possible penalties in the case -- which request the AU 

disclosed OAR had appropriately denied. To the extent specific records may be sought in the 

future, that request may be subject to a number of exemptions which Respondent can address at 

that time. 

Dated: September 21, 2010 SONNENSCHEIN NATH OSENTHAL LLP 

3Ol52()14 

BY __ -,&~~~~~~~~=-____ __ 
"'RONALD D. KENT 

Attorneys for Respondent 
PacifiCare Life and Health Insurance Company 

· 1· 
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PROOF OF SERVICE 
I, Ronald D. Kent, hereby declare: i am employed in the City and County of San 

Francisco, California in the office ofa member of the bar of this court at whose direction the 
following service was made. I am over the age of eighteen years and not a party to the within 
action. My business address is Sonnenschein Nath & Rosenthal LLP, 525 Market Street, 26th 
Floor, San Francisco, California 94105. On September 21, 2010, 1 served: 

STATEMENT RELATED TO SEPTEMBER 8 TIllRD PARTY REQUEST OF COURT 

on the interested parties in this action by placing a true copy thereof, on the above date. 
enclosed in a sealed envelope, addressed as follows: 

Michael J. Strumwasser 
Bryce Gee 
Strumwasser & Woocher LLP 
10940 Wilshire Boulevard 
Suite 2000 
Los Angeles, CA 90024 
mstrumwasser@strurnwooch.com 
bgee@strumwooch.com 
lolive strumwooch.com 

Andrea Rosen 
California Department of Insurance Legal 
Division 
Health Enforcement Bureau 
300 Capitol Mall, 17th Floor 
Sacramento, CA 95814 
rosena@insurance.ca.gov 

o (By MaU): 1 am personally and readily familiar with the business practice of Sonnenschein 
Nath & Rosenthal LLP for collection and processing of correspondence for mailing with the 
United States Postal Service, pursuant to which mail placed for collection at designated stations 
in the ordinary course of business is deposited the same day, proper postage prepaid, with the 
United States Postal Service. 

~ (By Hand): 1 caused a true copy of the foregoing document to be served by hand delivery. 

o (By Federal Express): As follows: 1 am "readily familiar" with the fum's practice of 
collection and processing correspondence for Federal Express delivery. Under that practice, it 
would be picked up by a Federal Express representative on that same business day at San 
Francisco, California, in the ordinary course of business. 

~ (By Electronic MaU): 1 transmitted the above documents by electronic mail to the 
interested parties via the e-mail addresses listed above for each party. 

I declare under penalty of perjury under the laws of the State ofCalifomia that the above 
is true and correct. 

EXECUTED on September 21 , 2010, at Oakland, Cali£~o l'r:/ 

. ent 
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I. INTRODUCTION 

Respondent PacifiCare Life and Health Insurance Company ("PacifiCare") respectfully 

requests that this Court conduct a bearing and take certain steps to address the potential 

prejudice resulting from the California Department of Insurance's ("COl") recent 

communications with the media and its apparent disclosure to the media of trial documents and 

transcripts. Indeed, while acknowledging the restrictions on the use of documents from the 

proceeding. CDI's counsel stated that he could "make no assurances" that transcripts (which 

necessarily contain confidential information) would not be disseminated to the media when the 

these issues were discussed at the September 15, 2010 bearing. (Sept. 15, 2010 Hrg. Tr., p. 

168.) This now raises the specter of the Court and the parties of possible prejudice to 

Respondent and the need to develop procedures to identify and safeguard portions of transcripts 

containing confidential infonnation. Respondent seeks limited steps to address the matter at this 

time. 

By way of background, on December IS, 2009, this Court admonisbed the parties not to 

litigate this proceeding in the press. At that time, the AU directed the parties not to send 

infonnation, for example, "out to the New York Times. It stays here for now." (See 

Tr. 745:21:25.) The Coun's instruction not to use any materials outside this proceeding and 

subsequent detennination that certain trial materials warrant maintenance in sealed envelopes 

further illustrated the Court's intent, and the parties' expectation, that this matter would not 

played out in the public. 

Nonetheless, in a story apparently prompted by COl officials, the Los Angeles Times 

("L.A. Times") published an article on its front page on September 8, entitled "California 

Regulators Seek Up to $9.9 Billion In Fines From PacifiCare" (the "Helfand Article"). See 

Helfand Article attached hereto. Articles in over twenty other media sources were published 

sbortly thereafter. The articles included, among other things, inflammatory quotes by COl 

representatives, accusing PacifiCare of wrongdoing, including unfounded rhetoric from CDl's 

general counsel, who also gave an extensive interview to the BBC that was aired on a national 

radio broadcast. (Exh. [A] (Helfand Article)). Many of the alleged facts were incorrec~ while 
.J. 
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others had little to nothing to do with this proceeding. CDI apparently also provided transcripts 

and possibly other trial documents to the media - a fact that was disclosed to PacifiCare by the 

author of the L.A. Times article and that is obvious from the article itself. In addition to 

running afoul of the AU's restrictions, CDI's actions not only support PacifiCare's pending 

motion for recusaJ, but impugn the integrity of this proceeding. 

Moreover, the online version afthe Helfand article triggered a letter to this Court from 

Tom Castillo, an investment analyst (the "Castillo Letter") dated September 8, citing the 

Helfand Article and requesting a meeting with the ALJ to discuss the case. The AU 

appropriately chose not to comply with the letter's request, given thai it raised ethical issues. I 

In ligbt of these developments, PacifiCare requests that the AU: (I) direct CD! to 

identifY all transcripts, exhibits and other documents from this proceeding that it provided to the 

L.A. Times and other news media; (2) direct CD! to produce documents that reflect the 

Commissioner's approval of, advance notice of, or acquiescence to CDf's decision to 

communicate with the media; and (3) reinforce its previous directive not to disseminate 

materials by making clear that this directive includes the transcripts in this proceeding. 

n. CD! SHOULD PRODUCE DOCUMENTS RELATING TO ITS 
COMMUNlCA nONS WITH NEWS MEDIA. 

This Court should order COl to identify the transcripts, exhibits, or other docmnents in 

this proceeding which were transmitted to members of the news media in the past thirty days. 

Doing so would help the Court and PacifiCare determine whether, and the extent to which, any 

confidential information bas been disseminated. 

I Government Code § 11475.IO(a) applies California's Code of Judicial Ethics to Administrative Law 
Judges, except in specified circumstances. Canon 38(9) of the California Code of Judicial Ethics 
provides, "A judge shall not make any public comment about a pending or impending proceeding . .. and 
shaU not make any non public comment that might substantially interfere with a fair trial or hearing." 
Canon 3B(7) of the Code of Ethics states that a "[a] judge shall not initiate, pennit, or consider ex parte 
communications, or consider other communications made to the judge outside the presence of the parties 
concerning a pending or impending proceeding," subject to exceptions not relevant here. (Government 
Code 11475.40(a) limits Canon 3B(7)'s application to Administrative Law Judges only ''to the extent it 
relates to ex parte communications.") 

-2-
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The AU has authority to examine the conduct of the parties as part of her possession of 

"all powers relating to the conduct of the hearing." Gov't Code § 11512(b). Regulations 

promulgated under the Administrative Procedure Act state that "[tJhe AU may ... [tJake other 

action to promote due process or the orderly conduct of the Hearing." I CCR § 1030(eX3). The 

prospect that COl has not complied with the substance or spirit of the Court's previous directive 

that the parties "not ... use any of this material outside the hearing for now" is a compelling 

reason for the AL] to exercise her authority to promote the orderly conduct of this proceeding 

by requiring cm to identify the materials from this proceeding that it has publicly disseminated. 

(Tr.744:11:12). 

Indeed, the AU's position is wholly consistent with the position of the California 

appellate courts, which hold that "trial by press" is a "universally condemned" practice that 

constitutes a "procedure forbidden to counsel and subversive of the fair and orderly conduct of 

judicial proceedings." In Susan A. v. County of Sonoma, 2 Cal.App.4th 88, 95-96 (1991) (citing 

Kennedy v. Cannon, 182 A.2d 54, 59 (1962)); Rothman v. Jackson, 49 Cal.App.4th 1134, 1144 

(1996). Thus, the court in Susan A. refused to extend California's absolute litigation privilege to 

cover statements by parties to the media. 2 Cal. App. 4th at 95-96. Similarly, in refusing to 

extend the litigation privilege, the Rothman court observed that "litigating in the press" brings 

"disrepute upon beth the judiciary and the bar." Rothman, 49 Cal. App. 4th at 1149. 

Accordingly, to maintain control over the orderly conduct of this proceeding, the AU 

should issue an order directing COl to identify those transcripts, exhibits, or other documents in 

this proceeding, wIDch it transmitted to the new media in order to detennine whether 

confidential information has been disseminated. 

m. CD) SHOULD PRODUCE DOCUMENTS RELATING TO THE 
COMMISSIONER'S APPROVAL OR ADVANCE NOTICE OF CDI'S 
COMMUNICATIONS WITH THE NEWS MEDIA. 

The AU also should order cm to produce any documents that reflect the 

Commissioner's approval of, or advance notice of, or acquiescence to, these recent 

communications with the L.A. Times and other news media. Any involvement by the 
-3-
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Commissioner in press communications that suggest the amount of penalties or that malign 

PaciliCare's motives - before all of the evidence has been presented - taints the fairness oftbe 

entire process. 

Under both the Administrative Procedure Act and the Due Process Clauses of the U.S. 

and California Constitutions, PacifiCare has a right to an impartial decision maker. See Govt. 

Code § 11425.40; Nasha LLC v. City oJLos Angeles, 125 CaI.App.4th 470, 483 (2004). Indeed, 

"[pJrocedural due process in the administrative setting requires that the hearing be conducted 

before a reasonably impartial, noninvolved reviewer." ld. (vacating agency decision based on 

"newsletter article" authored by agency adjudicator, which "clearly advocated a position,n) 

To that end, PacifiCare has already placed at issue the potential recusal of the 

Commissioner from adjudicating this matter pursuant to Government Code § 11425.40 (a),(c), 

based on the Commissioner's previous statements to the press and his sta.frs ex parte 

communications with him regarding this case. 

The Helfand Article and the articles that followed it contain direct quotes from some of 

the Commissioner's most senior deputies, which are hardly compatible with the "impartial ... 

review" to which PacifiCare is entitled. Nasha LLC, 125 Cal. App. 4th at 483. These include 

quotes from CDI's General Counsel, who - quite preposterously - called this case "a story of 

intense corporate greed' " (Exh. [A] (Helfand Article) and CDJ "spokesman" Ioannis Kazani, 

who asserted, that "[t]he integration of PacifiC are was botched after UnitedHealth bought them" 

and "ended up creating a horrible situation for policyholders and doctors to deal with this 

company" (See Exh. [B] Orange County Register, September 8, 2010). CDJ's General Counsel 

went so far as to tell the BBC in a nationally-broadcast interview that this was an "intentionally 

reckless plan." (See "California Department of Insurance seeks $9.9 billion from UnitedHealth 

Group," Southern California Public Radio, Sept. 8,2010 at 

http://www.scpr.orglprograms/airtalk/2010/09/08/). CDJ's suggestion to the L.A. Times ofa 

fine that exceeds the highest fine ever assessed by the Department ($8 million for egregious 

fraud) by a factor of more than 1000 further demonstrates the lack of impartiality of CDl's 

senior staff. 
-4-
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Such statements, if approved, authorized, or permitted by the Commissioner, further 

establish "an unacceptable probability of actual bias on the part of those who have actual 

decision making power over their claims" and thus require recusal. Nasha LLC, 125 

Cal.App.4th at 483. They are inconsistent with the most fundamental notions of Due Process. 

As the U.S. Supreme Court recently pronounced, "It is axiomatic that ' [a] fair trial in a fair 

tribunal is a basic requirement of due process. '" Caperton v. A. T Massey Coal Co. , Inc., 129 

S.CL 2252, 2259 (2009). 

As noted earlier, under the Administrative Procedure Act, the AU "may .. . take other 

action to promote due process" (I CCR § 1030(e)(3)) and this would surely cover actions taken 

to address conduct of the agency during the administralive adjudication that taint the overall 

fairness of the process. The recent developments and the requirements of Due Process confirm 

that the agency head is acting as an impartial decision-maker in this matter and did not 

authorize or permit the recent CDI commurucations campaign. 

IV. THE AU SHOULD DIRECT THE PARTIES NOT TO USE HEARING 
TRANSCRIPTS FOR ANY PURPOSE OUTSIDE OF TillS HEARING 
PENDING THE AU'S FURTHER DIRECTION 

The AU should also reinforce her previous directive not to use materials from this case 

for any purpose outside this proceeding and confirm that this directive applies with equal force 

to transcripts - which necessarily contain confidential information. 

On December 15, 2009, this Court stated: "I can ask the parties not to use any of this 

material outside this hearing for now to keep this hearing going in a manner that will work for 

everybody" (Tr. 744: I 0: 13), and directed the parties not to turn materials over to the press

regardless of any confidentiality designation. (Tr. 745:21 :25). The purpose of this directive was 

to provide protection to the parties while minimizing the need for time-consuming and 

cumbersome procedures. (Tr. at 744:10-13). Disclosure of trial transcripts to the media 

undermines the intent of this directive and creates a significant risk of prejudice to Respondent 

since those transcripts contain testimony concerning confidential information and documents. 

Moreover. it would be time-consuming and cumbersome to develop efficient procedures to 
-5-
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identifY and safeguard those portions of the transcripts which contain confidential infonnation. 

The same efficient limitation that was applied to the dissemination of documents should apply to 

transcripts, particularly where, as here, a party is using such information in a way that impugns 

this integrity of this tribunal. 

Yel, when PacifiCare's counsel raised the concern that the L.A. Times reporter was 

provided transcripts, CDrs counsel stated while "we understand our obligations with regard to 

the documents that have been marked as confidential, not just the ones in the bag that are 

confidential, but . .. the other ones," he added: "Other than that, I make no assurances . . . . " 

(Sept 15,2010 Hrg. Tr .. at 168.). 

In light ofCDI's refusal to commit to keep these transcripts confidential, the Court 

should order that there be co further disclosure of these transcripts. 

V. CONCLUSION 

For the foregoing reasons, PacifiCarc respectfully requests the Court to order the relief 

requested. 

Dated: September 21 , 2010 SONNENSCHEIN NA TH & ROs"""ni A LLP 

By ____ ~~~~~~~-------
RONALD D. KENT 

Attorneys for Respondent 
PacifiCare Life and Health Insurance Company 
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latimes.com 

California regulators seek up to $9.9 billion in fines from 
PacifiCare 

Page I of3 

The health insurer violated state law nearly 1 million times from 2006 to 2008 after it 
was bought by UnitedHealth Group, the Department of Insurance says. The fine, if 
there is one, is likely to be much less than the maximum allowed. 

By Duke Helfand, Los Angeles Times 

7:16 PM PDT. September 7, 2010 

California regulators are seeking fines of up to $9.9 
billion from health insurer PacifiCare over allegations 
that it repeatedly mismanaged medical claims, lost 
thousands of patient documents, failed to pay doctors 
what they were owed and ignored calls to flX the 
problems. 

In court filings and other documents, the California 
Department of Insurance says PacifiCare violated state 
law nearly 1 million times from 2006 to 2008 after it 
was purchased by UnitedHealth Group Inc., the nation's 
largest health insurance company by revenue. 

Regulators said the companies broke promises to 
maintain smooth operations for 130,000 of PacifiCare's 
customers, resulting in what insurance officials 

adve rtisement 

nationwide believe is the largest fme ever sought against a U.S. health insurer. 

"This is about intentional disregard for the interests of doctors, hospitals and patients in California, and 
the pursuit of cutting costs at any means possible," said Adam Cole, the insurance department's general 
counsel. "It's a story of intense corporate greed." 

PacifiCare and UnitedHealth Group have rejected the state's assertions, and they are fighting the 
proposed fmes in a lengthy legal hearing that began 10 months ago in Oakland and could conclude as 
early as next month. 

The insurers maintain that the state's case largely involves administrative errors that did little harm to 
anyone. They point out that three-quarters of the allegations relate to PacifiCare's alleged failure during 
a short period in 2007 to infonn doctors and patients in correspondence of their right to appeal coverage 
decisions. 

"The allegations concerning claims processing by PacifiCare are simply not true," spokeswoman Cheryl 
Randolph said. "By all objective measures, PacifiCare pays its claims timely and accurately." 

http://www.latimes.comibusinesslla-fi ·pacificare·unitedhealth-20Ioo908.0.24377 19.print.S!. .. 9/8(201 0 
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Based in Cypress, PacifiCare has more than I miUion customers in California. Most of its policyholders 
have HMO coverage. At issue in this case are members who get their care through preferred provider 
organizations, which reimburse doctors and hospitals for services and require patients to pay a share of 
the cost. 

The state's accusations are spelled out in documents filed with a state administrative law judge who has 
been hearing testimony intennitlently since last December. At the conc1usion of the Oakland hearing. 
the judge will decide whether to recommend penalties. 

California's eJected insurance commissioner ultimately will decide whether to accept the judge's 
recommendations, revise them or reject them. That decision can be appealed to the California Superior 
Court. 

The potential penalties are so large because the state is seeking fmes as high as $ 1 0,000 for each of the 
992,936 violations it is alleging, for a maximum $9.92 billion. 

The National Assn. oftnsurance Commissioners said the total potential fines appeared to be the biggest 
of their kind. 

The association's fanner president, New Hampshire Insurance Commissioner Roger A. Sevigny, said it 
did not keep historical records of such actions, but "a penalty this size would likely be among the 
largest, if not the largest fine, ever required of a U.S. insurance company by a state insurance regulator." 

Those involved in the case said they expected the total fme - if there is one - to be far less than the 
maximum allowed. UnitedHea1th Group said it would appeal any penalties that significantly exceed 
those levied in the past for similar violations. 

At the heart of the case is the $9.2-billion deal that put PacifiCare under the wing ofUnitedHealth 
Group, an insurance behemoth based near Minneapol is that now has 25 million policyhold~ in 50 
states and had $81 billion in revenue last year. 

When executives sought California's approval for the acquisition in 2005, they assured then-Insurance 
Commissioner John Garamendi that they would maintain PacifiCare's workforce. organization and 
relationships with providers. 

"It makes sense to keep strong operations in California., " UnitedHealthcare's former chief executive, 
Robert Sheehy. told Garamendi at a hearing that year. "1 don't believe you can manage California 
business outside the state." 

But complaints emerged soon after the deal closed. Doctors said PacifiCare failed to acknowledge their 
claims or to enter correct payment contract rates into its computer system, resulting in lower 
reimbursements. Providers also said the insurer mixed up which physicians belonged to its medical 
network. 

Policyholders. meanwhile, inundated the Department of Insurance with complaints about PacifiCare 
losing their records, some of which were shipped to India, where they were miscoded and could not be 
retrieved. Many customers said the insurer denied claims for covered procedures and then ignored 
requests for help. 

Cathy Wiser, a fonner PacifiCare policyholder from the San Fernando Valley, recalled her frustration 

http://www.latirnes.comlbusinesslla-fi-pacificare-unitedhealth-20100908.O.2437719.print.st... 9/812.010 
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with the company. Testifying at the outset of the administrative law hearing in December, she told how 
PacifiCare had rejected medical claims for her son, who had Crahn's disease, even after she repeatedly 
faxed over forms indicating that he was covered. 

PacifiCare lost the documents in its computer system, she said, heightening her anxiety over her son's 
health. 

"Nobody should have to go through this," Wiser said in an interview last week. "Insurance companies 
should not be allowed to victimize patients at their most vulnerable, when they need them the most." 

State regulators investigated and, in early 2008, announced that they had uncovered 133,000 violations 
of state law with maximum penalties of$I.33 billion. The matter grew to nearly I million violations as 
the case unfolded this year in the administrative law court. 

A second regulator, the state Department of Managed Health Care, fined Paci6Care $2 million over 
allegations that it improperly denied medical claims for HMO policyholders. The carrier paid the 
penalty but did not admit any liability. 

PacifiCare executives said the company has been unfairly characterized by state officials as a bad 
corporate player even as it has worked hard to obey state law and meet the needs of the many groups 
that depend on it. 

"We are committed to strong operational performance and maintaining a high level of service to 
physicians, hospitals and health plan members," said Randolph, the PacifiCare spokeswoman. 
"C alifornians are highly satisfied with PacifiCare, and we have been recognized externally for the high
quality service we provide to our members and participating providers." 

duke.helfand@Jatimes.com 

Copyright 0 2010, LoS An~e!e$ Times 
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Pacifi.Care'" 
of CALIFORNIA 

State insurance regulators are now seeking nearty $10 billion in fines 
from Cypress*based PacifiCare, resulting from allegations of 
mismanaged medical claims and failure to pay doctors after the 
company's 2006 takeover by UnitedHealth Group. 

In 2008, the California Department of Insurance announced that it 
was seeking $1.3 billion in penalties after uncovering at least 130,000 alleged violations of state laws and 
regulattons. But state spokesman loannis Kazanis said Wednesday that during the course of the 
investigation, the department discovered a total of about 992,000 violations, which would amount to a 
maximum fine of $9.9 billion. 

"They just started to mount and mount and mount,R Kazanis said. "The integration of PacifiCare was 
botched after UnitedHealth bought them. It was also related to cutting costs, laying off employees and 
outsourcing work. That ended up creating a horrible situation for policyholders and doctors to deal with 
this company.· 

The expanded list of allegations and possible fines was first reported Tuesday night by The Los Angeles 
Times. 

United Health responded Wednesday with a statement saying that more than 90 percent of the alleged 
violations "are administrative in nature." The company has previously said that neither doctors nor 
PacifiCare members were harmed. The statement added: "The COl's allegations concerning claims 
processing by PacifiCare are simply not true. By all objective measures, PacifiCare pays its claims timely 
and accurately.· 

An administrative law judge in Oakland has been hearing testimony in the case for the past 10 months. 
After the testimony is complete, the judge will decide whether penalties are appropriate, and if so how 
much. That decision must be approved or revised by state Insurance Commissioner Steve Poizner. 

PacifiCare could also appeal. Any fines collected would go into the state's general fund. 

PacifiCare was already fined $3.5 million by the state's Department of Managed Health Care over the 
alleged violations, an amount that later was reduced to $2 million. 

Any new fine recommended by the judge and ultimately approved by the Department of Insurance may be 
far lower than the $9.9 billion maximum. "The inflated figure has no basis in reality,· UnitedHealth said in 
an e-mail Wednesday. 

Since Poizner was elected insurance commissioner in 2006, the largest fine assessed by the department 
is $3.6 million, against Health Net Inc. of Woodland Hills in 2008. Health Net also agreed to pay $14 

http://www.ocregister.comlcommonlprinterlview.php?db=ocregister&id=265524 912112010 



Print Article: State seeks S10 billion in fines from PacifiCare Page 2 of2 

million in reimbursements over canceled policies. The largest fine in the department's history is $8 million, 
paid by UnumProvident in 2006 to settle accusations of unfairly denying disability payments. 

The behavior in the Unum Provident case is "far more egregious than the supposed issues here: 
UnitedHealth said in its e-mail. 

Minneapolis-based UnitedHealth bought PacifiCare for $9.2 billion in January 2006. Many of the alleged 
violations reported between 2006 and 2008 stemmed from PacifiCare not sending health-care providers 
letters acknowledging that claims were received, company officials said. 

Kazanis said about 80 percent of PacifiCare's customers have moved into United Health plans. 

Contact the writer: 714-796-3686 or coerkes@ocregister.com 

C Copyrigl't 2010 Freedom Communications. AI Rights Reserved. 
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action. My business address is Sonnenschein Nath & Rosenthal LLP, 525 Market Street, 26th 
Floor, San Francisco, California 94105. On September 21, 2010, I served: 
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on the interested parties in this action by placing a true copy thereof, on the above date, 
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United States Postal Service, pursuant to which mail placed for collection at designated stations 
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United States Postal Service. 

~ (By Hand): I caused a true copy of the foregoing document to be served by hand delivery. 
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collection and processing correspondence for Federal Express delivery. Under that practice, it 
would be picked up by a Federal Express representative on that same business day at San 
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