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I. Introduction

The nearly one million alleged violations and unprecedented penalties asserted by the
California Department of Insurance (“CDI”) in this enforcement proceeding originated in a
simultaneous, joint investigation of PacifiCare Life & Health Insurance Company (“PLHIC™)
and PacifiCare of California (“PCC/HMO”) by, respectively, CDI and the Department of
Managed Health Care (“DMHC”). This brief presents an offer of proof that DMHC’s $2 million
administrative penalty assessed in its parallel proceeding (Enforcement Matter No. 07-356) is
relevant to show that the staggering penalties that CDI seeks in this proceeding are excessive
and unconstitutional,

Under settled California and federal law, the state and federal Due Process Clauses and
the Excessive Fines Clause of the Eighth Amendment require that a civil penalty be reasonably
related to penalties imposed under similar statutes for comparable conduct. DMHC’s $2 million
administrative penalty was assessed for alleged conduct substantially similar in nature and scope
to that at issue here. Both regulators apply similar statutory penalty schemes. Accordingly,
evidence regarding DMHC’s $2 million administrative penalty is relevant to this case and
admissible,

I1. Factual Background

A. This Proceeding Originated In CDI’s And DMHC’s Joint Investigation
Of The PacifiCare Companies

The evidence shows that this proceeding originated in CDI’s and DMHC’s joint
investigation. For example, both regulators® 2007 examinations were prompted by letters and
communications from the California Medical Association (“CMA™). (Ex. 165 (March 27, 2007
letter from CMA to CDI); Ex. A (March 13, 2007 letter from CMA to DMHC.) After CDI and
DMHC had informed the PacifiCare companies that these regulators would be undertaking their
respective examinations, CDI and DMHC wrote a joint letter on May 17, 2007 to the CMA,
which was signed by CDI’s Deputy Commissioner and DMHC’s Deputy Director. They
advised that the two regulators would be “working jointly and coordinating [their] investigative

efforts to the maximum extent possible.” (See Ex. 5040.) Indeed, CDI’s counsel has
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acknowledged the two agencies’ joint investigation on the record:
... to give a little background, this was a joint investigation. The

Department embarked on a joint, the Department of Insurance

embarked on a joint investigation with the DMHC. And as part of that

joint investigation, we agreed that we would exchange certain

documents. (12/1/09 Hg., p. 71.)

The two regulators in fact did work jointly and coordinated their efforts in the summer of

2007. For example, CDI examiners subsequently attended DMHC’s examination entrance
conference with PCC/HMO on June 4 and S to garmer information for use in CDI’s examination
of PLHIC, which had not yet begun. (Ex. 5174.) CDI’s lead examiner, Coleen Vandepas,
expressed her appreciation to DMHC for including CDI in the entrance conference. She stated
that the information obtained during the meeting would be of “great use in [her] review and
analysis” of PLHIC s PPO business. (Ex. 5174.) CDI and DMHC later entered into “a written
confidentiality agreement ... to share information” regarding DMHC’s examination of
PCC/HMO. (Ex. 5175.) CDI and DMHC examiners met on July 17 to discuss DMHC’s
findings and “experiences at PHLIC/UHIC.” (Ex. 5178.) On July 20, DMHC provided CDI
with DMHC’s document requests used during its examination of PCC/HMO for incorporation
into CDI’s investigation of PLHIC (Ex. B (CDI100001645; July 20, 2007 email from C,
Vandepas to A. Doughtery), as well as DMHC’s Interim Preliminary Report, which set forth
DMHC’s findings for conduct that allegedly occurred during the same period that was the focus
of CDI examination, (Ex. 5176; Ex. C (July 16, 2007 DMHC Interim Report).) On August 18,
2007, CDI revised its contemplated investigation plan to focus on the same issues identified by
DMHC in its Interim Report. (See Ex. 5060.) CDI instructed its examiners to “re-work the
Comparison Codes Checklist to include all DMHC issues identified in [DMHC’s] Interim Draft
Report.” (Id. (emphasis in original).) CDI also instructed its examiners to identify the
corresponding Insurance Code provision for each violation cited by DMHC and informed them
that “[m]anagement expects that in our sample ﬁlé review, we will see the same issues as
DMHC identified in their report with respect to PLHIC claims handling.” (See id.; see also Ex.

5061.)

After concluding their examinations, CDI and DMHC issued a joint press release on
-

OFFER OF PROOF RE RELEVANCE OF DMHC’S $2 MILLION
PENALTY ASSESSED AGAINST PACIFICARE




SONNENSCHEIN NATH & ROSENTHAL LLLP
601 SOUTH FIGUEROA STREET, SUITE 2500

1.OS ANGELES, CALIFORNIA 90017-5704

(213)623-9300

9
10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

January 29, 2008 touting their “collaborative effort” as the “first action ever by both CDI and
DMHC against a single health plan or insurer” and “announc|ing] a joint action against
PacifiCare companies.” (Ex. 5272.) According to the January 29, 2008 press release, the “joint
investigation” yielded findings of “alleged violations cited by CDI and DMHC” including the
following: |

[alleged] wrongful denials of covered claims; |

]

[alleged] incorrect payment of claims;

lalleg edi lost documents including certificates of
]

credltdb e coverage and medical records;
o [alleged] failure to timely acknowledge receipt of
claims;

o [alleged] multiple requests for documentation that
was previously provided;

. [‘alleiged | failure to address all issues and respond
timely to member appeals and provider disputes;
[and]

o [alleged] failure to manage provider network
contracts and resolve provider disputes. [/d.]
Based on its “collaborative effort” and “joint action,” DMHC assessed an administrative

penalty of $2 million. [Ex. D (DMHC Final Report dated Jan. 26, 2008); Ex. E (Letter, p.2).]

B. DMHC’S §2 Million Penalty Was Assessed For Substantially Similar
Alleged Conduct Under A Substantially Similar Penalty Scheme.

For violations of Health and Safety Code Sections 1340 through 1399.818 (the Health
Care Services Plan Chapter 2.2) and related regulations, the DMHC Director may impose
administrative penalties after notice and an opportunity for hearing (Health & Safety Code §
1386) or, alternatively, seek civil penalties up to $2,500 per violation in a civil action (id. §
1387) or criminal penalties up to $10,000 per willful violation (id. § 1390) in a criminal

proceeding. In a civil penalty action, the DMHC Director also may seek a $2,500 civil penalty

' This quotation from the January 29, 2008 press release is inaccurate in at least one respect. It states
that DMHC and CDI both cited the PacifiCare companies for violations based on an alleged failure to
acknowledge claims. In fact, DMHC did nor allege any such violations in its examination reports. (See
Ex. C [July 16,2007 DMHC Preliminary Report]); Ex. D (Jan. 26, 2008 DMIC Final Report)].) To the
contrary, DMHC confirmed, in writing, that its claims handling regulation, 28 CCR § 130071 -- after
which Insurance Code section 10133.66(c)2 is modeled -- does not require written acknowledgement
letters. (Ex. 5263.)
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1 for each day of a continuing violation, or for each consumer injured by a particular violation.

2 See 28 C.C.R. §1300.87.

(U]

Here, CD! seeks to impose penalties under Insurance Code Section 790.035, a statute

4 authorizing comparable penalties to those available to the DMHC. Insurance Code Section
5 790.035 authorizes a civil penalty “not to exceed five thousand dollars ($5,000) for each act, or,
6 if the act was willful, a civil penalty not to exceed ten thousand dollars ($10,000) for each act.”
7 Ins. Code § 790.035(a).
8 In connection with its parallel Enforcement Matter No. 07-356, DMHC elected to assess
9 an administrative penalty against PCC/HMO pursuant to Section 1386, rather than pursue civil
10 and/or criminal penalties. The DMHC regulations provide that the following factors are
11 pertinent to determining an appropriate administrative penalty:
s 12 (a) When assessing administrative penalties against a health
:zé plan the Director shall determine the appropriate amount of the penalty
=20 13 for each violation of the Act based upon one or more of the factors set
%78 4 forth in subsection (b).
gdzg ! (b) The factors referred to in subsection (a) include, but are not
2853 5 limited to the following:
E gez (1) The nature, scope, and gravity of the violation;
<244 16 (2) The good or bad faith of the plan;
s=8 (3) The plan’s history of violations;
;éé 17 (4) The willfulness of the violation;
253 (5) The nature and extent to which the plan cooperated with the

18 Department's investigation;
(6) The nature and extent to which the plan aggravated or

19 mitigated any injury or damage caused by the violation;
20 (7) The nature and extent to which the plan has taken corrective
action to ensure the violation will not recur;
21 (8) The financial status of the plan;
(9) The financial cost of the health care service that was denied,
22 delayed, or modified;
(10) Whether the violation is an isolated incident; and/or
23 (11} The amount of the penalty necessary to deter similar
oy violations in the future. [28 C.C.R. § 1300.86.]
25 The DMHC factors considers in assessing penalties are similar to the above factors:
_ (a) In determining whether to assess penalties and if so the
26 appropriate amount to be assessed, the Commissioner shall consider
admissible evidence on the following:
27 (1) the existence of extraordinary circumstances;
28
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(2) whether the licensee has a good faith and reasonable basis to
believe that the claim or claims are fraudulent or otherwise in violation
of applicable law and the licensee has complied with the provisions of
Section 1872.4 of the California Insurance Code;

(3) the complexity of the claims involved;

(4) gross exaggeration of the value of the property or severity of
the injury, or amount of damages incurred;

(5) substantial mischaracterization of the circumstances
surrounding the loss or the alleged default of the principal;

(6) secreting of property which has been claimed as lost or
destroyed. ’

(7) the relative number of claims where the noncomplying act(s)
are found to exist, the total number of claims handled by the licensee
and the total number of claims reviewed by the Department during the
relevant time period;

(8) whether the licensee has taken remedial measures with
respect to the noncomplying act(s);

(9) the existence or nonexistence of previous violations by the
licensee;

(10) the degree of harm occasioned by the noncompliance;

(11) whether, under the totality of circumstances, the licensee
made a good faith attempt to comply with the provisions of this
subchapter;

(12) the frequency of occurrence and/or severity of the
detriment to the public caused by the violation of a particular
subsection of this subchapter;

(13) whether the licensee's management was aware of facts that
apprised or should have apprised the licensee of the act(s) and the
licensee failed to take any remedial measures; and

(14) the licensee's reasonable mistakes or opinions as to
valuation of property, losses or damages.

(b) This section shall not bar, obstruct or restrict any right to
administrative due process an insurer may be afforded under California
Insurance Code Sections 790.05, 790.06, and 790.07.

In assessing its $2 million administrative penalty, DMHC cited its findings and
violations based on alleged deficiencies in PCC/HMO’s claim handling practices and provider
dispute resolution handling practices, as well as its administrative capacity to manage both
systems, which are comparable to the conduct alleged by CDI in this proceeding. (Ex. D
(DMHC Final Report dated Jan. 26, 2008).) PCC/HMO did not contest DMHC’s findings or the
$2 million penalty assessment. (Ex. E (DMHC Letter, p.2).)

111. DMHC’s $2 Million Penalty Assessed Against PLHIC Is Relevant To PLHIC?s
Due Process Attack On The Penalties CDI Seeks In This Proceeding

Constitutional limitations are properly raised in this administrative proceeding. As one
treatise explains, “[p]arties may challenge any aspect of a hearing as procedurally inadequate
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under applicable constitutional and statutory provisions, and counsel should be alert to possible
procedural violations throughout the administrative proceeding.” J.R. Roman, Cal. Admin.
Hearing Practice, Ch. 7, “The Hearing Process,” § 7:14, pp. 356-357 (CEB 2d ed.) (incl. 2009
update). Indeed, that treatise indicates that these constitutional challenges must be raised “at the
administrative level to preserve the question for review.” Id., p. 356.

Due process and the Excessive Fines Clause of the Eighth Amendment require that any
civil penalty that may be assessed against PLHIC be reasonably related to penalties imposed
under similar statutes for comparable conduct. See People v. R.J. Reynolds Tobacco Co., 37
Cal. 4th 707, 728 (2006) (courts assessing a penalty should consider; “(1) the defendant's

culpability; (2) the relationship between the harm and the penalty; (3) the penalties imposed in

similar statutes; and (4) the defendant's ability to pay.”) (emphasis added); United States v.

Bajakajian, 524 U.S. 321, 337-338 (1998) (excessiveness of civil penalty evaluated by
examining other penalties for like offenses and noted that “other penalties that the Legislature
has authorized are certainly relevant evidence™); Hale v. Morgan, 22 Cal. 3d 388, 400 (1978)
(penalty imposed against landlord for terminating utilities violated due process because it was
“Inconsistent with the statutory norm”).?

Review of penalties available under similar statutes is a key factor in deciding whether
an administrative civil penalty “clearly exceed[ed] any appropriate and proportionate sanction
for wrongful termination” of utilities. /d. at 403-04. The Hale case is illustrative. In Hale, a
mobile home park tenant filed suit against his landlord under a civil statute, Civ. Code Section
789.3, which imposed a civil penalty of $100 a day against any landlord who willfully
terminates a tenant’s utility services, 22 Cal. 3d at 393. At the time the tenant moved out of the
mobile home park, services had been disconnected for 173 days, and the trial court imposed a
penalty of $17,300. Id. at 394. In deciding whether the fine violated due process, the Supreme

Court examined penalties available under other California laws pertaining to the landlord-tenant

% In the civil penalty context, “it makes no difference whether [courts] examine the issue as an excessive
fine or a violation of due process.” R.J. Reynolds, 37 Cal. App. 4th at 728.

-6-
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relationship - Civil Code Section 1942 concerning eviction, Code of Civil Procedure Section
1942.5 prohibiting forcible entry by a landlord and Civil Code Section 1941 requiring the
landlord to maintain the premises in habitable condition — and found that the penalties in those
statutes did not permit fines as “severe” as the one imposed by the trial court. /d. at 400 (“|W]e
find it noteworthy that the sanction imposed by section 789.3 is potentially more severe than that
provided by the Legislature for other more serious transgressions by the landlord against the
tenant”).

The Court in Hale also conducted a “review of other civil penalties provided by
California law” outside the landlord-tenant context, such as penalties under the Public Utility
Code and under the Health and Safety Code, to compare the “monetary assessments for other
forms of civil misconduct,” and concluded that those penalties “emphasize[] the harsh impact,
approaching confiscation” of the challenged penalty under Section 789.3 that was levied by the
trial court. Id. at 401. Finally, the Court considered other states’ statutory penalty schemes for
conduct similar to that punished by Section 789.3: “[A]t least 14 other jurisdictions have enacted
legislation which, in some form, prohibits the interruption of utility service by a landlord ...
[but] no other jurisdiction appears to impose a penalty so severe[.}” Id. at 403. The Court
concluded the penalty before it was “inconsistent with the statutory norm” and reversed the
judgment against the landlord. /d. at 400, 405.

In the punitive damages context, the United States Supreme Court also has analyzed
“civil penalties authorized or imposed in comparable cases” in deciding whether a punitive
damage award violated due process. See State Farm Mutual Automobile Ins. Co. v. Campbell,
538 U.S. 408, 417 (2003). Similar to the four-factor analysis adopted by the California Supreme
Court in R.J. Reynolds Tobacco Co., the United States Supreme Court utilized a three-factor
analysis: ““1) the degree of reprehensibility of the defendant's misconduct, (2) the disparity
between the actual or potential harm suffered by the plaintiff and the punitive damages award,

and (3) the difference between the punitive damages awarded by the jury and the civil penalties
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authorized or imposed in comparable cases.” Campbell, 538 U.S. at 409 (emphasis added)

(citing BMW of North America, Inc. v. Gore, 517 U.S. 559, 575 (1996)).

In Campbell, insureds in Utah brought claims for bad faith, fraud and intentional
infliction of emotional distress against their automobile liability insurer (State Farm) after it
rejected settlement offers within policy limits and ignored the advice of its own investigators in
taking an underlying automobile injury accident against its insureds to trial. Jd. at 413. The
underlying action resulted in a verdict in excess of policy limits, and the subsequent bad faith
action against State Farm resulted in a compensatory award of $1 million and a punitive award
of $145 million. /d. at 415. The $145 million award was based on evidence of State Farm’s
fraudulent nationwide operations designed to limit claim payments. /d. In deciding that the
punitive damages award violated due process and was an excessive fine, the United States
Supreme Court examined comparable civil penalties under Utah law for similar conduct. 7d. at
428. The Court noted that “we need not dwell long on” this factor, as “the most relevant civil
sanction under Utah state law for the wrong done to [the insureds] appears to be a $10,000 fine
for an act of fraud, an amount dwarfed by the $145 million punitive damages award.” Id.

Here, DMHC’s $2 million administrative penalty was assessed for alleged conduct
substantially similar in nature and scope to that alleged by CDI in this proceeding. Both
regulators apply similar statutory penalty schemes. Yet DMHC’s $2 million penalty dwarfs in
comparison to the staggering penalties sought by CDI. In light of the foregoing authorities,
DMHC’s $2 million penalty thus is relevant proof that the penalties sought by CDI are excessive
and unconstitutional.

Despite these controlling authorities, CDI nevertheless may argue that the statute under

> In People ex rel. Bill Lockyer v. Fremont Life Ins. Co., 104 Cal. App. 4th 508, 521 (2002), the Court of
Appeals addressed the argument that a civil penalty violated federal due process because it was grossly
excessive in relation to the state’s interest in protecting its consumers. The Court of Appeals noted that
BMW v. Gore “refers to civil penalties for purposes of comparison with punitive damage awards to
evaluate whether the awards were excessive [but] BMW v. Gore does not apply the guidelines to civil
penalties.” Id. This decision, however, was issued before the California Supreme Court in R.J. Reynolds
confirmed that the Gore factors do apply to evaluating whether civil penalties violate due process, See
R.J. Reynolds, 37 Cal. 4th at 728.
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which DMHC assessed its $2 million penalty — Health and Safety Code Section 1386(a) — is
distinguishable, because it does not set a penalty amount for each “violation” committed by the
plan. That argument misses the point. DMHC’s statutory and regulatory penalty scheme also
includes Health and Safety Code Section 1387, under which DMHC may seek civil penalties up
to a maximum of $2,500 for each violation, in addition to seeking other penalties against a plan,
and Regulation 1300.87, which further provides that a $2,500 penalty under Section 1387 may
be assessed for each day of a continuing violation, or for each consumer injured by a particular
violation. See 28 CCR §1300.87. With respect to criminal penalties, Health and Safety Code
Section 1390 allows for the imposition of criminal penalties not in excess of $10,000 per willful
violation. /d. Thus, there is no meaningful distinction.
IV.  Conclusion

As shown above, evidence regarding DMHC’s $2 million administrative penalty should
be admitted. It is relevant to an important issue in this case, namely whether the excessive
penalties that CDI seeks in this proceeding violate due process (which they plainly do). PLHIC
has the right to, and indeed must, contest the issue in this administrative action. Thus, it would
be prejudicial error to exclude this evidence.

Dated: July£%, 2010 SONNENSCHEIN NATH & ROSKNTHAL LLP

o L

RONAM.D D. KENT

Attorneys for Respondent
PACIFICARE LIFE AND HEALTH
INSURANCE COMPANY

30349683\V-8
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PROOF OF SERVICE
I, Ronald D. Kent, hereby declare: Iam employed in the City and County of San
Francisco, California in the office of a member of the bar of this court at whose direction the
following service was made. Iam over the age of eighteen years and not a party to the within
action. My business address is Sonnenschein Nath & Rosenthal LLP, 525 Market Street, 26th
Floor, San Francisco, California 94105, On July 13,2010, I served:

OFFER OF PROOF RE RELEVANCE OF DMHC’S $2 MILLION
PENALTY ASSESSED AGAINST PACIFICARE

on the interested parties in this action by placing a true copy thereof, on the above date,
enclosed in a sealed envelope, addressed as follows:

' Michael J. Strumwasser Andrea Rosen
Bryce Gee California Department of Insurance Legal Division
Strumwasser & Woocher LLP FHealth Enforcement Bureau
10940 Wilshire Boulevard 300 Capitol Mall, 17th Floor
Suite 2000 Sacramento, CA 95814
Los Angeles, CA 90024 rosena@insurance.ca.gov
mstrumwasser@strumwooch.com
bgee@strumwooch.com
loliver@strumwooch.com

] (By Mail): I am personally and readily familiar with the business practice of Sonnenschein
Nath & Rosenthal LLP for collection and processing of correspondence for mailing with the
United States Postal Service, pursuant to which mail placed for collection at designated stations
in the ordinary course of business is deposited the same day, proper postage prepaid, with the
United States Postal Service.

<] (By Hand): I caused a true copy of the foregoing document to be served by hand delivery.

[] (By Federal Express): As follows: Iam “readily familiar” with the firm’s practice of
collection and processing correspondence for Federal Express delivery. Under that practice, it
would be picked up by a Federal Express representative on that same business day at San
Francisco, California, in the ordinary course of business.

[ ] (By Electronic Mail): I transmitted the above documents by electronic mail to the
interested parties via the e-mail addresses listed above for each party.

[ declare under penalty of perjury under the laws of the State of Califo that the above

is true and correct.

EXECUTED on July 13, 2010, at Oakland, California.

Rrfald D. Kent

OFFER OF PROOF RE RELEVANCE OF DMHC’S $2 MILLION
PENALTY ASSESSED AGAINST PACIFICARE
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California Medical Assocxauon !
Aol JL : -

PEysicians dedicared to the bealth of Califorrians

~ March 27, 2007
“y \

Devid Link ' ‘ ’ ' ! :
- Depury Commissioner, Legzslau-vc Dm:cror o v T
‘Depastment of Insurence '
300 Capitol Mall, Suite 1700
Sacremento, CA 95814

Re:  Formal Request for an Tnvesiigaton Rcoardmg Un rtcdHcalthca:eJPamf‘ Care's Claims
. Practices ° ("
: . i

Dear Deputy Commissioner Link: , - . ’ ' : ‘
| 4 z
On behalf of the Cahfomla Medical Associatmn (CMA), we are respccfully requesting that you; '
conduer a formal Imvestigation of UnfledHealtheare practices with respect 1o the paymc:m ofi!
claimns of their covered insureds. A deteiled description of these problems, along with suppomng'
evidenct, has already been provided 10 the Deparunent in & leter dated February 16, 2007, to),
Andrea J. Rosen, MPY; JD. We bave aniached u copy of that letter for your review., 'Ihc
individoal issves includéd in our Febmary )7 lewer have lacgely been resolved through an-
informal lisison pro¢ess UnitedHealthcare has sgreed 16 participate in with CMA. However, xf
doss not appear thar UnitedHealtheare has madé & commitment to climinating these probiems on)
a systemic level, as CMA cottinues 1 recefve simjlar complamrs from other physiclans on B ,

daily basia, o o
As you cEn See, sinee the Pacifi Care.‘UmtedHea]thm merger i{ has e.ngagud in wxdesprcad‘
misccuduct, including: :

5. Net em:crmg into its corputer sysu:nzs contract rates that have beﬂn nes-ona:ed
"between physicians and Lhe ingursr in a tiely manncr ¥

'

= Loading commct mt&s Into its gysiem mcomecdy,
W’ Fuiling w process coniract temﬂnaﬁphs in'a tmely manner;
. Frcorrestly identifying physicians' panticiparion status of i3 rosier to insureds; !

. Not responding 1o physicians’ payment disputes; and

1
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David Link

From{¥ Exscutlyve 0ffige ’ ) 81§ B§) 2087 " y-708 P.OM . Ptz

_ Depy Compmissioner, Legzslam' Direror

" Pormal Request for en Invesigation Regarding UrledHeal dxw;scfﬁCam s Clahms Practices
+ Mareh 37, 2007 .

Pagxfi

. represemative) may file 2 wﬁm cmpiam with the Department with respect  the handling of
- & health Insurance olaim or with respeet 10 any alleged misconduct. The Comrmssmner then
must notly the complainant of the reteipl within ten ( IC) business davs and issuc a wmxca
determination within sixty (60) calendar days of the date of its recelpt, unless additfonal thme is
'>mwnably necessary to fully and faldy evaluare the complaint. 'With respooy 10 contracss with
. physicians and -other providers, the Legzslamre viandared that the Department of Insursnce
" annually complle all provider complaimgs’ thet i receives and report (o the Legislature and the
Governor the number and nsture of those cempiamts by March 15 of each calendar year, Ses™
Ingurance Code §10166.65. S

Given the new leadership at Tbc DOY, s well ny the incréesing markct share exercised by DOTs"

regl lated health care insurers, we believe & s particularly critica) thax the Deparunent of
insurance ke complatmis raised by all providers, including thelr representatives such as CMA .
serious] yand epforee the law as agproptmw

The following diswssson details ecmh of the prablemaric acdvided and potential laws 1o rcdrcss'

Ihem

Net'Entermﬂ it Its Computer Systams Comrast Rates That Have Been Negatzgted'
Betwcen Phyafczm and the Insurer in a Timely Manner )

Where & health insurer fails 10 enter fnto its sysiem the Fate it negotiated with 2 health caré
provider in a timely manier, jt wreats that health care prowder as ore thal is “out of network™ and *
therefore pays the claims at en incorrect rate, As s result, the patient's share of cost is increased’
{sincg the padent would pot be benefited by the discounted zate pegotiated by the health care;

. provider) and & physician's administrative costs arg fncreased fn adjudicating the claim (since
physicians either need 10 bold the claim until the correst contreet vate hes in'Ffact beed entered
. imo the system, ot engegs-In unmold bours in adjudicatng cach claim on & case-by-case basis,
wuh both the ipsurer and patient.) Provisim:s that could be used (o redress this anlawﬁxl aszivity

ude the following:

a,

Immrance Code §910123 13 and 10123 147, Thcsc provisions requirs nsurers to
pay the proper covered amommt {based upon cither thy contract or Tis.oumt of .
network benefit) upon recelpt of 6 complew cleim mo later than 30 Working days
after receipt of e claim wniess the ¢laim is contestad or denied. T6 the extern the

- claim is not,paid properly pursuant 10 these pmvw.ons, the insurer st also; pay
an addltmnal intérest penalry, ¥

Insurance \.,cde §10291 5. This section i3 mte:nded 1o pmhxbxt unsound disabijity
msuwrance Fom the markerplace, If insureds are paying higher ow of network
raes for phymmns who have negotiated Jower rates but whiose contracts have not
_ been loaded into the system, then there is no rsal economic valus™ of the policy.
. to thc fnsured, .

S P e e e v e 8 i s e 3 b ey it 3 o
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Pavid Link |

Deputy Oornmlssxoncr. Lighlutive D;reczor .
Formal Request for an hwcsngaﬁon Regarding UmtedHcaJthcmlPaci r‘Ca.n: 5 Clalms Prucucr..s

Masch 27, 2007
Page S

' Incommtly Id ;:rmfymg Physxciam‘ Partictpation Status of ts Roster to Insureds

12:67p  Frow=C Execative Offfce RS A0 T . TS psANT  Fedg

b. . losucance Code §10133,65. This provision prokibits, among. other things, -
controcts thay allow for the unilateral amendment of fee sthedules, Subdivision

(c) sllows material changes .only If the health insurer provides at leest forty-five

(45) business days notice 10 the provider, and the provider has the right to ;
wrminate the contact prior w the jmplemenation vf the change. Where a
contact rate is loaded incorrectly, that in fac: BIMOUnIE 10 an amcndmtnr w the ;
contrast, which4s unlawful. . '

i

¢. . Tnsuranee Code §§779. 19 and 790, 03, and 10 C. C R. §2695 3(a).- Again, these |
provisions require that jnsurers majntain adequate systems in place fo ensure ther |

claims zre pald properly and fairy. See discussion above, a feilure ™ load,
‘ " comtracted rates accuralely necesserily means that such adequate systems #TC 70t |
. m place, '

H
'

CMA's Februaty 16, 2007 letier also deteiled a number of cicumstances where physicians who,,
had in fact signed conuacts with UnitedHealthcare were not included on the pasticiputing roster, |
or physxclans who had terminated thelr comwacts with UnitedReahtbeare wers listed as,

_participaxing on the UHC websitwe. In efther case, this acvity is ﬂar]y misleading end violates &

muber of lnsyrance Code provistons including: . co

a’ \'nsura;cc Code §10733.1," This provision requirss that insurers provide group|
policy holders with = current roster of mstitwtional and professional providers,
undsr coiilract to provide services at aliernative rates woder thelr group -policy.

For this provisipn 0 be megaingful, this roster most be agourats and compicw, K |

otherwise this provision which promoles pzmcm cho;cc and. ; comtinuity of carc
would be defeated. . .

H

b.  Insurance Code §780," This provision prohibits, among oﬂwer things, insurers Fom:
causing or permiting misrcpresentations conceming the benedits of privileges’
promised wdex ah insurance policy, “To the extent a roster coptaing pames of

- physicians. who are in fact non—pm!cfpaﬁng, & prohibived mxsreprescnumon
oceurred. Y !

o lnsumnoe Code §790.03, . This provision declares as an unfmr method oﬁ
compeanou an unfalr and deceptxve RCT OT practice in the busmess ol ingurance
"making, issuing, circulatng, or causing To be rade, any statement -
rvisrepresenting the terms of any policy, or the benefits or agvantages promised -
under such a.policy, Agam, o the extent 8 toster contains names of physxcmns
who are in fact non-participaliug, a prohibited mzsreprcs entation has oacurred

3

|

CDI00208188
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 Drvid Link
© Deputy Commissioner, Legislative Direeror
- Fooma) Request for an Investigation Regarding Umr:dﬁea!thcaref}’amﬁme‘s Clazms Praciices

Merch 27, 2007
Poge 7

. b, Insurance Code §10123.137. This provision requires that hoalth nsurers comteln |
' a falr, fast, and cost effecve dispute resobution mechanismy, and to resolve each |
provider dispute, consistem with applicable Jaw, and jssue a-written determinetion |
within farty-five (45) business days after the date of the receipt of the provider !
it disputa. It appears there has been no &Ffort to comply with thils provision,

Falling tn Disﬁose’Insurevj Srangs of Clatm

To further c:cacc:ba_z all these problems, UpitedHealtheare Talls o clearly disclose on cither s:he .
health. insorance card or the EOB or remitiance advice whethet the bepeficiary is covmd by an
Insured or selftinsured pradx.ct. United Bealtheare further takes the vnsupportable pesition that
ERISA preewmpts eil Callfurnia laws applicabls 1o-t when # is functioning as & TPA, Then if s’ |
physician atzmpts to challenge any of these problerms, United Healtheare piays the shell gamne
with the physiclan, chal!cngmv the physician o dernonstrate that the patient is indeed insured.
This actdvity viclates a number of the the Tnsurance Code proviswns set forth abcwe, and '

addmona ly YlO}&tes

2 'J0 California Code of R.s:gn aticns §2695.11, Thiz rcrrm&non reciuives insuress to
provide both clafmant and assignee with an exp(amnon of benefits that includes, '
arnong other things, “a clear axplanstion of the computation of benefits™, .
. : . . . : oL H

b Insurancé Code $810123.13 and 10123.147, These secbons require inswers o
include on the physician’s explanadon of benefits or remittance advice the fact; |
that the physician may seek review by the DO the msorer conwess or demx:s

ay pamon of g ¢laim.
V'Lo!atian of Covenant of Good Faith and Fair Déalm;,

Further, the acuvzty as s whcfc violeres the covenznt of good fésrh and fulr dealmg nnplwci in all:
contracts, meludmg health coverago policies. The duty of good fzith, in this context, mqmms'
thet UnitedHealthicare a¢t consistently with the reasonable expoctations of insureds, in this agel
'paticots. In the health cane coniext, courts have sal’cguarded the rightsof panmfs 1o be affarded.
the benefits of thelr coverage, and have viewed patients' reesonable expectmions broadly. Ser -
Sarcherr v, Blue Shield of Caltfornfa (1987) 43 Cal.38 I, 13, 233 CalRpwr, 76. As aresult, a |
health msurer that fails to pay claims accurately, and who mislcads patienis as to the.
rarticipating staws of physicians, frusmates the wasc«nablc Expeatanons oF patients and brcas:hw

tae duty of good f&hh

I
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March 13, 2007

Gary Baldwin

Senior Counsel

Department of Managed Health Care
980 Ninth Street, Suite 500
Sacramento, CA 95814-2725

Re:  United Healthcare Non-participating Laboratory Services Protocol

Dear Mr. Baldwin:

On behalf of the California Medical Association ("CMA"), we respectfully request that the
Department of Managed Health Care prohibit United Healthcare from implementing the attached
protocol which purports to impose financial penalties on physicians whose patients go to out-of-
network laboratories. For all the following reasons, we believe this policy is illegal and
improperly interferes in the rights of patients to access the provider of their choice. While we
understand that United Healthcare is not currently implementing this policy with respect to its
DMHC regulated products, we believe the issue is of sufficient significance to warrant alerting
the DMHC now,

Health plans, including United Healthcare's affiliate PacifiCare, are governed by several laws
that significantly restrict their ability to influence a physician's professional medical judgment.
First, Health & Safety Code §1348.6 expressly prohibits health plans from maintaining a
financial incentive program which includes a:

. specific payment made directly, in any type of form, to a physician, physician group,
or other licensed health care practitioner as an inducement to deny, reduce, limit or delay
specific medically necessary, and appropriate services provided with respect to a specific
enrollee or group or group of enrollees with similar medical conditions.”

Second, Health & Safety Code §1342(a) expresses the Legislature's intent to ensure "the
continued role of the professional as the determiner of the patient's health needs which fosters the
traditional relationship of trust and confidence between the patient and the professional." Third,
Health & Safety Code §1367(g) requires health plans to "be able to demonstrate to the
Department that medical decisions are rendered by qualified medical providers, unhindered by
fiscal and administrative management."

Headquarters: 1201 ] Street, Suite 200, Sacramento, CA 95814.2906 ¢ 916.444.5532
San Francisco office: 221 Main Srreet, Suite 580, San Francisco CA 94105-1930 ¢ 415.541.0900
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United Healthcare Non-participating Laboratory Services Policy
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page 2

These statutes clearly prohibit health plans from going beyond providing financial incentives to
patients to use in network providers, to imposing financial penalties on physicians based on their
patients' choices to go outside the network, Thus, the United Healthcare non-participating
laboratory protocol, which purports to give United Healthcare the right to impose a $50 fine,
decrease the fee schedule, prejudice the physician's eligibility for the "Premium Designation and
Practice Rewards" programs or even terminate the physician based on such patient choices,
violates the Knox-Keene Act.

These sections are buttressed by several other provisions designed to ensure that health plans do
not improperly interfere with a physician's professional medical judgment, the physician-patient
relationship or the patients' right to make decisions concerning their healthcare. Apart from the
law that requires physician participation contracts to be fair and reasonable, Health & Safety
Code §1367(h), the laws specifically protecting physicians from retaliation for communications
with their patients and other patient advocacy, Business & Professions Code §§510, 2056 and
2056.1, all apply to health plans, Eliminating any doubt as to the Legislature's commitment to
these protections, since January 1, 2003, health plans have been expressly prohibited from
including in their provider contracts any provision that waives or conflicts with these or any
other provision of the Knox-Keene Act. See Health & Safety Code §1375.7."

Understanding the significant financial implications for their patients that may arise from the use
of out-of-network providers, contracting physicians routinely let their patients know about, and
work hard to help them receive, in-network services. However, it is simply not the case that,
with respect to each patient, the most qualified or most convenient physician or health facility is
contracted with every health plan. Patients have the right to decide where to receive health care
services, without having to worry that their physicians are being fined or otherwise penalized for
their choices. This right is particularly acute when they pay premiums for an out-of-network
benefit. Concomitantly, physicians have the right to speak freely with their patients about their
health care choices, without having to worry that they will be fined or otherwise penalized
should their patients choose an out-of-network option.

' To the extent this protocol creates incentives for referral beyond those authorized by the
Knox-Keene Act, we also believe it violates Business & Professions Code §650, which prohibits
payments for the referral of patients,
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For all the foregoing reasons, we respectfully urge the Department to prohibit United Healthcare
from implementing the aftached "Protocol on the Use of Non-Participating Laboratory Services"
with respect to any health plan product in California. Please do not hesitate to contact me if you
have any questions concerning this letter or the complaints CMA has received concerning United
Healthcare.

Sincerely,

Catherine [, Hanson
Vice President & General Counsel

et/CIH
Enclosure:

Ce: Joe Dunn
Aileen Wetzel
Frank Navarro
Jodi Black
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STATE OF CALIFORN!A STATE OF CALIFORNIA

Steve Poizaer, Insurance Commissioner Arnold Schwarzenegger, Governor
DET?AR'.TMENT OF INSURANCE DEPARTMENT OF MANAGED HEALTH CARE
David Link, Deputy Commissioner Lucinda A, Ehnes, Director 7
310 Capitol Mall, Suite | 700 980 9* Street, 8% Floor
Sucramento, CA 95814 Sacramento, CA 95814
(016} 4923612 (9161 322.8170 A
(B16)445-5280 (Fax) (9161 322-2333 IFax) T
YW W, INSUEANCe.ca.gov www.dmhe.ca.ggy N
i
May 17, 2007 f
Joseph Dunn

Executive Vice President and CEQ

Catherine T. Hanson !
Vice President and General Counsel
Califomia Medical Association i
1201 J Street ,

Sacramento, CA 95814

RE: Your March 27.2007 Letter regarding United Healthcare/PacifiCare

Dear Ms. Hanson and Mr, Dunn, L .

Thank you for bringing your concerns to the California Depaxtmcnt of Insurance (CDJ) and the Department clf
fanaged Health Care (DMHC). Your letter supplements information gathered from our own internal operatious,
and as a result, we have decided to conduct investigations, which are now umderway We are looking into 2 Wldc
range of conduct by these companies and will use the full array of investigative and enforcemment mechamsmg
available to us. -

CDI and DMHC will be working jointly and coordinating our investigative efforts to the maximum extent possible.
While we cach have our own statutory and regulatory frameworks and will operate within those, there is nmch we
can do together to make the process more efficient and the outcome more meaningful.

If we find violations of the law, we will be seeking all appropriate and available remedies, Qur number one..; 2

objective will be to bring the regulated entities into compliance for the benefit of both California providers. an;"ﬁ
consumers in the near and long term. ,
\

We hope we can call on you for future assistance as we may need it. Thank you again for bringing your conccms
to our attention.

Sincerely,
W B
avid Link Ed Heidig
Deputy Commissioner, Legislative Director  *°  Deputy Director
California Department of Insurarce Department of Managed Health Care

CONFIDENTIAL PAC(476473
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From: Nozaki, Janet [inozaki@dmhc.ca.gov]

Sent:  Wednesday, June 08, 2007 7:22 PM

To: Vandepas, Coleen

Cce: David, Towanda; Dixon, Craig; Dougherty, Agnes
Subject: RE: PadifiCare

Hi Coleen,

You’re welcome. Thope we will have more opportunities to work together. Good luck on your exam!

Janet Nozaks OPA
Supervising Examiner
Department of Managed Health Care
Office of Health Plan Oversight
Division of Financial Oversight

" (213) 576-7612 voice
(213) 576-7186 fax

From: Vandepas, Coleen [mailto:CVandepas@insurance.ca.gov]
Sent; Tuesday, June 05, 2007 4:56 PM

To: Nozaki, Janet; Dougherty, Agnes

Cc: David, Towanda; Dixon, Craig

Subject: PacifiCare

Dear Agnes & Janet:

Thank you for allowing me to atiend your opening meetings with PacifiCare yesterday and today. You provided
me with a great opportunity to review PacifiCare systems prior to the commencement of my exam. | am sure
information | was able to pick-~up during the meefings will be of great use in my review and analysis of the PPO
business.

| appreciate the courtesy and professienalism you both extended and thank you for aliowing me to participate in
your exam,

Kind Regards,

Coleen Vandepas

Associate [nsurance Compliance Officer
Field Claims Bureau

213.346.6521
cvandepas@insurance. ca.gov

CD100001674
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From: Vandepas, Coleen

Sent:  Saturday, June 23, 2007 12:02 AM
To: Dinius~-Bellotli, Elaine; Johnsen, Eric
Subject: FW: PCLIC Exam

FYl..

From: Nozaki, Janet [mailtn:inozaki@dmbc.ca.gov]

Sent: Fri 6/22/2007 4:40 PM

To: Dixon, Craig

Ce: Laucher, Joel; Rosen, Andrea; Vandepas, Coleen; David, Towanda
Subject: RE: PCLIC Exam

Hi Craig,

We are extending our examination into July 2007 hecause of all the
tssuss we are finding,

I understand a written confidentiality agreement is being signed between
our two departmen!s to share information. [ will be happy to share our
preliminary findings with you snd your staff after the agreement s
signed.

We would like attend your entrance meeting with the Plan since we found
significant discrepancies in what the Plan 1old us at our entrance
meeting that Coleen atiended.

We would prefer to meet at the Plan's administrative office in Cypress
the week of July 9th since we will be working there that week.

Have a greut weekend!

—-Original Message-——

From: Dixon, Craig [meilin:DixenC@insurance,cq.gox)

Sent: Thursday, June 21, 2007 3:39 PM

To: Novaki, Janct

Ce: Laucher, Joel; Rosen, Andrea; Vandepas, Coleen; Devid, Towands
Subject: PCLIC Exam

Helio Janet, we were diseussing our preparations for the upcoming CDI
examination of PCLIC et.al. commencing the week of July 9th and it was
suggested that we meet with you and those staff you feel weuld be
appropriste. We would like to discuss your preliminary findings (to

help us avoid unnecessary duplication of effort) and identify issues we
may need 10 dnll down oo, Would it be possible 10 have s meeting the
week of the 5th and could we possibly meet here in L.A.7 Thank you
Janet!

CDI00250129



EX. 5178



5178



INFORMAL MEETING WITH DMHC EXAMINERS

77107
cDl DMHC ,
Towanda David . Janet Noksaki, Supervisor

Coleen Vandepas Agnes Dougherty, Examiner-in-Charge

CDI00034277



Directions to Coleen — Meet at 9:15.a.m.

405 $. Exit Pacific (First Long Beach Exit whiog is right after 710)

Drive down 2 miles on Pacific [v;ri}t past Wardlow (at a light), will past

Spring (at a light)] to 28¥. Make a right and then an immediate Left on

To 2744 CEDAR. Drive down to middle of Block — green/ blue house with fountain
And Yellow Fire Hydrant,

Cell# (562)260-8895  EI# (562) 424-4484

HOF’S HUT
10900 Los Alamitos Blvd

" Los Alamitos 90720

Telephone (562) 799-9552

U AR R AN NSNS SR C T B AN N AN VI NS I R RSN AN N SR B U BN SN XN N NN AR B ERENN SR AR

Ei Craig,
Yes, that will work. Have a nice weekend!

''''' Original Message-——--—

From: Dixon, Craig [mailto:DixonCBipsurance.ca.gov]
Sent: Thursday, July 12, 2007 7:05 PM

To: Nezaki, Janet

Cc: Vandepasg, Coleen; David, Towanda; Dougherty, Agnes
Subject: RE: Meeting next week?

Janet, we would like to meet with all of you at 10 A.M. on the 17th at
Hof's Hut. Please confirm with me, thanks! Craig

From: Nozaki, Janet [mailto:jnozakiBdmhe.ca,.gov]

Sent: Thu 07/12/07 3:46 ¥M

Te: Dixon, Cralg

Cec: Vandepas, Coleen; David, Towanda; Laucher, Joel, Dougherty, Agnes
Subject: RE: Meeting next week?

Hi Craig,

CDI00034278



Tuesday, Wednesday or Thursday are dates that we can meet with you and

your staff, Any time after 10:00 a.m. is good and before 4:00 p.m. is

good for us. - We can meet at Hof's Hut located at the corner of Katella
and Los Alaniteos since we are working at the Plan that week.

From: Dixon, Craig [mailto:DixonC@insurance.ca.gov]
Sent: Thu 7/12/2007 3:18 PM

‘Toi: Nozaki, Janet

Cey Vandepag, Coleen; David, Towanda; Laucher, Joel
Subject: Meeting next week?

.Janet, can you and your staff meet with us next week? If s0, can you

give us a couple dates and times? I suggest we allow a couple hours for
this to discuss details of your interim repoxrt and its formulation as
well as your experiences at PLIC/UKBIC. Thanks!

Very Truly Yours,

Craig Dixon
Field Claims Bureau
(213} 346-6510

dixonclinsurance. cd,gov

CDI00034278
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Driving Directions from 6232 La Tijera Blvd, Los Angeles, CA to 5995 Plaza Dr, Cypres... Paga 1of2

PreE cw e D\ Zeeiuwy

Go-wwwﬂ‘é‘h BHnting directly from the browser your map may be Incorrectly cropped. To print the
entlre map, try clicking the "Printer-Frnendly" link at the top of your results page,

-
BIEKOL Compony
6232 La Tijera Blvd Bl 5995 Plaza Dr
Los Angeles, CA 90056-1706, US Cypress, CA 90630-5028, US
Total Est. Time: Total Est. Distance:
35 minutes 31.35 miles
Maneuvers - ’ Distance
1~ Start out going SOUTHWEST on LA TIJERA BLVD toward W 63RD ST 0.3 miles
2' Turn RIGHT onto W FAIRVIEW BLVD, : ' <0,1 miles
3: Tum LEFT onto S LA CIENEGA BLVD. 0.9 miles
43 Merge ontc 1-405 S via the ramp on the LEFT toward LGNG BEACH. 26 5 rm%es
5: Take CA-22 E tdwax‘d GARDEN GROVE, 0.5 milas
6: Take the exit toward VALLEY VIEW ST NORTH. 0.2 miles
" 7: Tum RIGHT onto GARDEN GROVE BLVD. ’ , 0.1 miles
8: Turn RIGHT onto VALLEY VIEW ST, - 2.4 mites
@ g; Turn LEFT onto PLAZA DR, v <0.1 miles

10: End at 5995 Plaza Dr
Cypress, CA 90630-5028, US

Total Est, Time: 35 minutes Total Est. Distance: 31.35 miles

http:/fwww mapquest.com/directions/main.adp ?go=1&do=nw&rmm=1 &ur=m&cl=EN&q... 7/15/2007
' ' CDI00034283
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Dnvmg Directions from 6232 La Tijera Blvd, Los Angeles, CA to 5995 Plaza Dr, Cypres... Page 2 of 2

yp— -

@ Sorryl When printing directly from the browser your map may be tncorrecty cropped. To print the
entire map, try clicking the "Prfnter»-Friendlv" link at the tap of your results page.

P —,

£1_rights reserved, Use Subnect to License/Copyright
These leétchns are informetional oniy. No representatzon s made or warranty given as to their content, road conditions or

route usabllity or expeditiousness. User assumes all risk of use. MapQuest and Its suppllers assume no responsibility far any
logs or delay resulting from such use.

http://www.mapquest.com/directions/main.adp?go=1&do=nw&rmm=1&un=m&cl=EN&qg... 7/15/2007
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From: Dougherty, Agnes {adougherty@dmhe.ca.gov]
Sent: Friday, July 20, 2007 7:56 PM

To: Vandepas, Coleen

Cc: Nozaki, Janet

Subject: RE: DMHC Sample Document Request Log

We're glad if it helps. It was nice seeing you again also!

Agnes

From: Vandepas, Coleen [mailto:CVandepas@insurance.ca.gov)
Sent: Fri 7/20/2007 12:02 PM

To: Dougherty, Agnes

Cc: David, Towanda; Dixon, Craig; Nozaki, Janet

Subject: RE: DMHC Sample Dccument Reguest Log

Hi Agnes:

Thanks for sending a sample of your request log. I am planning to incorporate the use of

this document in the United/PacifiCare exam.

I wanted to let you know that I genulnely appreciate the time you and Janet spent meeting
with the FCB team on Tuesday. I am sure the insight provided will be of great benefit to

.our exam. I look forward to seeing you again.

Thank you,

Coleen Vandepas

Associate Insurance Compliance Officer
Field Claims Bureau

213.346.6521
cvandepas@insurance.ca.gov

----- Original Message—-—-—-

From: Dougherty, Agnes [mailto:adougherty@dmhc.ca.gov]
Sent: Tuesday, July 17, 2007 6:31 PM

To: Vandepas, Coleen

Subject: DMHC Sample Document Request Log

Hi Coleen,

Here is a sample of our document request log as of 6-4-07.

Please note that we usually

send a more detailed request by email with the request # in the subject line. We maintain

this log with summaries of the request in the description column.

It was nice to see you today.

Agnes

CDI00001645
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From: " Nozaki, Janet [inozaki@dmhe.ca.gov]

Sent: Friday, July 20, 2007 9:59 PM

To: Dixon, Craig

Cc: Wright, Mark; Dougherty, Agnes; Dobberteen, Amy; Baldwin, Gary
Subject; PacifiCare of California Preliminary Interim Report (Confidential)

Attachments: PacifiCare Interim Report 7-16-07 doc
Hi Craig,

I need confirmation from you that CDI understands that the attached preliminary interim report of the
non-routine examination of PacifiCare of California is being provided pursuant to the terms of a
confidentiality agreement between CDI and DMHC. The DMHC is providing this report early with the
understanding that the confidentiality agreement will be fully executed early next week, We will need
all CDI personnel who'are involved in sharing information with the DMHC to sign the agreement as
well. Please call me if you have any questions, Thanks!

Janet Nozaki CB&A

Supervising Examiner

Department of Managed Health Care
Office of Health Plan Oversight
Division of Financial Oversight
(213) 576-7612 voice

(213) 576-7186 fax

NOTICE TO RECIPIENT: If you arc nol the inu:ndcd‘rdc'ipicxil of this c-mail, you are prohibited from sharing, copying, or

otherwise using or disclosing its conients. If you have received this e-mail in error, please notfy the sender immedinety by
reply c-mail and permunently delete this e-mail and any auachments without reeding, forwarding or saving them. Thenk you.

CDI00252179
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Amold Schwarzenegger, Governor
State of California
Business, Transportation and Housing Agency

320 West 4" Street, Suite 880
Los Angeles. CA 90013-1105
(213) 576-7612

(213) 576-7186 fax
Jjnozaki@dmhe.ca.gov

July 16, 2007

Via Federal Express and e-Mail
PRELIMINARY INTERIM REPORT

James Anthony Frey, Chairman of the Board
PACIFICARE OF CALIFORNIA
5995 Plaza Drive

Cypress, CA 90630

Re:  NON-ROUTINE EXAMINATION OF PACIFICARE OF CALIFORNIA
Dear Mr. Frey:

This is a preliminary interim report of a non-routine regulatory examination of the claims settlement
and provider dispute resolution processes of PacifiCare of California (the “Plan”). The Department of
Managed Health Care (the “Department”) conducted the review pursuant to Rule 1300.71.38 (m) (1)
and Section 1382 (b) of the Knox-Keene Health Care Service Plan Act of 1975 ("Act").!

Section 1382 (c) states, “Reports of all examinations shall be open to public inspection, except that
no examination shall be made public, unless the plan has had an opportunity to review the
examination report and file a statement or response within 45 days of the date that the department
provided the report to the plan. After reviewing the plan’s response, the director shall issue a final
report that excludes any survey information, legal findings, or conclusions determined by the
director to be in error, describes compliance efforts, identifies deficiencies that have been corrected
by the plan on or before the time the director receives the plan’s response, and describes remedial
actions for deficiencies requiring longer periods for the remedy required by the director or proposed
by the plan.”

Where requested, please comment and state the action taken to correct the noted deficiencies.
Such corrective action should include the management position responsible for overseeing the
corrective action, a description of the monitoring system implemented to ensure ongoing
compliance with the corrective action, and the date corrective action has been implemented.

" References throughout this report to “Section” are to sections of the Knox-Keene Health Care Service Plan Act of 1973,
California Health and Safety Code Section 1340, ¢t seq. References to “Rule” are 10 the regulations promulgated pursuant
10 the Knox-Keene Health Care Service Plan Act, found at Division 1 of Chapter 1, Title 28, and California Code of
Regulations, beginning with Section 130043,

CONFIDENTIAL PAC0135045



James Anthony Frey, Chairman of the Board FileNo. 9330126
RE: Preliminary Interim Report of Non-Routine Examination of PacifiCare of California Page 2

On June 4, 2007, the Department commenced a non-routine examination of the Plan. The
purpose of the examination was to verify corrective actions made by the Plan in response to the
Department’s Preliminary Report dated September 30, 2005 regarding the Plan’s Provider
Dispute Resolution Mechanism. The Department accepted the Plan’s electronically filed
response on November 21, 2005, The Department issued a Final Report on December 29, 2005.
The examination also reviewed the Plan’s claims processing operations due to the disclosure of
significant deficiencies during a site visit on February 7, 2007, and the corrective actions
represented to the Department resulting from the site visit. In addition, the Department has
received numerous complaints from providers regarding the Plan’s claims settlement practices.

The DMHC examination is currently in progress and the following are our preliminary
findings:

SECTION 1. COMPLIANCE ISSUES

A, CLAIM SETTLEMENT PRACTICES - “UNFAIR PAYMENT PATTERN”

Section 1371 requires that if an uncontested claim is not reimbursed within 45 working days after
receipt, interest shall accrue at the rate of 15 percent per annum beginning with the first calendar day
after the 45 working day period. This Section also requires that all interest that has accrued shall be
automatically paid. The penalty for failure to comply with this requirement shall be a fee of ten ($10)
dollars. :

Section 1371.35 (b), which refers to claims resulting from emergency services, requires that if an
uncontested claim is not reimbursed within 45 working days after receipt, the plan shall pay the
greater of $15.00 or interest at the rate of 15% per annum, beginning with the first calendar day after
the 30 working day period. The penalty for failure to comply with this requirement shall be a fee of
ten ($10) dollars.

Rule 1300.71 (a) (8) provides guidance for establishing that a Plan has engaged in an unfair
payment pattern. It states that a "demonstrable and unjust payment pattern” or "unfair payment
pattern" means any practice, policy or procedure that results in repeated delays in the
adjudication and correct reimbursement of provider claims.

DEFICIENCIES

The Plan self-reported to the Department, substantial processing errors in connection with its
Point-of-Service (POS) Out-of-Network (OON) claims and its failure to properly integrate
processing of these claims between its two systems, NICE and RIMS. The Plan has
acknowledged that errors with these processes were the cause of claim payment delays, incorrect
denials, and incorrect payments. Rework projects to remediate incorrectly processed claims
began in February, 2007. Claims requiring rework were selected by the Plan from claims that
were processed from April 1, 2006 to April 30, 2007. The Plan stated that the total affected
claims identified were approximately 79,000 claims. The Plan initially stated that these claims
were reprocessed and remediated prior to the start of this examination on June 4, 2007.

CONFIDENTIAL PAC0135046
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The Department has determined that the numbers and types of deficiencies discovered in
our examination demonstrate that this remediation effort was not adequate.

Our preliminary examination findings disclosed that the Plan engaged in a demonstrable and
unjust payment pattern as follows:

1. Rule 1300.71 (a)(8)(F) states that one of these unjust payment patterns is the failure to
provide a provider with an accurate and clear written explanation of the specific reasons for
denying, adjusting or contesting a claim consistent with section (d)(1) at least 95% of the
time for the affected claims over the course of any three-month period.

The Plan incorrectly denied claims to providers as follows:
e  We reviewed fifty (50) denied claims, randomly selected from the claims system the Plan

uses to process Point-of-service (POS) claims, called “RIMS”. Twenty (20) of these
claims, or 40%, were denied incorrectly. Examples of incorrect denials included:

Sample No. | Claim No. | Reason for Incorrect Denial |
RIMS-B D-11 | 77094827-01 | Incorrectly denied for no authorization, but no
authorization was needed. An authorization number
was included on the claim.

RIMS-B D-18 | 76088564-01 | Incorrectly denied as non-participating provider, but |
the provider was participating (contracted).

RIMS-B D-26 | 76047887-01 | Incorrectly denied as “not a covered benefit”, but

was a covered benefit.

RIMS-B D-30 | 77004048-01 | Incorrectly denied for member exceeding maximum
number of treatments, but the member had not
reached the maximum.

RIMS-B D-37 | 76046803-01 | Incorrectly denied for claim not filed within filing
deadline, but received date of the claim was

incorrect and therefore the claim was filed prior to

the deadline. ‘

e  We reviewed twenty-five (25) denied claims, randomly selected from the claim system
the Plan uses to process HMO claims, called “NICE”. Twenty-three (23) of these claims
were denied as IPA/Medical Group financial responsibility; and therefore, they were
redirected by the Plan to the [IPA/Medical Group for processing. Five (5) of these
redirected claims, or 21.7%, were denied incorrectly because they were out-of-area
claims that were actually the financial responsibility of the Plan, and not the financial
liability of the IPA/Medical Group. '

e Our analysis of Point-of-Service (POS) claims denied from January 1, 2006 through June
14, 2007, noted a total of 40,784 denied claims of which 22,707, or 55.68%, were denied
as duplicate claim submissions. Out of these 22,707, we noted that 14,842, or 65.4%,
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were all denied in the month of April 2007. The Plan stated the reason for the high
number of denials in the month of April 2007 was due to a reprocessing and remediation
effort in connection with claim processing errors in their Point-of-Service claims system
called “RIMS”. To remediate the claim processing errors in the RIMS system, the Plan
incorrectly denied claims that were previously paid. The Plan also incorrectly issued
denial letters to the providers stating that the providers had submitted duplicate claims
when they had not.

The Plan provided information that linked twenty-six of these denials included in our
sample to a previously paid claim to demonstrate that although it had issued denial letters
incorrectly, the denials could all be linked to a prior payment. However, this sample is
not representative of the population of claims denied as duplicates. The Plan
acknowledged that it should have internally denied the claims and avoided the issuance
of incorrect denial letters to providers. In addition, six (6) denials, or 23%, had been
processed incorrectly before the denial was issued because interest owed on these claim
was not automatically paid prior to the denial and was not paid until after the Department
selected them for further review.

2. Rule 1300.71 (a)(8)(K) states that one of these unjust payment patterns is the failure to
reimburse at least 95% of complete claims with the correct payment including the automatic
payment of all interest and penalties due and owing over the course of any three-month
period.

The Plan failed to reimburse complete claims with the correct payment including the
automatic payment of all interest as follows:

» Wereviewed twenty-five (25) late paid claims from the HMO claims system, NICE.
Four (4) of these claims, or 16%, did not pay interest correctly on the late payment as
required by Sections 1371 and 1371.35. We noted that the reasons for the late payments
were due to incorrect processing of the claim when it was initially received. Upon
subsequent reprocessing, interest on the late adjustments were not paid and therefore,
interest and the $10 fee were owed on the following:

Sample No. | Claim No. Days Late' Reason for Late Payment

NICE LP-3 3362499210100092 | 209 | Initially processed incorrectly as non-
contracted provider claim. Upon
reprocessing, failed to automatically pay
interest.

NICE LP-4 3317463250300011 | 87 Initially processed using incorrect CMS
fee schedule. Upon reprocessing, failed to
automatically pay interest.

NICE LP-6 | 3345022510100007 | 151 Plan did not pay the greater of $15 or 15%
for this cmergency claim in accordance
with Section 137135,

" The Department is using the 64 calendar day standard adopted by ICE to calculate 45 working days.
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Sample No. | Claim No. Days Late' Reason for Late Payment
NICE LP-7 3364930750300036 | 74 Initially processed claim using incorrect

CMS fee schedule. Upon reprocessing,
tailed to automatically pay interest.

*  Wereviewed twenty-five (25) late paid claims from the Point-of-Service claims system,
RIMS. Late payments on a substantial number of these claims resulted from the failure
to properly transition Point-of-Service Out-of-Network claims from the Plan’s NICE
system to its RIMS system. The failure to process these claims was realized during the
reprocessing and remediation effort that began in February 2007. Seventeen (17) of the
twenty-five (25) late claims reviewed, or 68%, had substantial delays because claims
information failed to be manually “re-keyed” to the RIMS system for adjudication after
initially being processed in the NICE system. The average number of days to transition
from NICE to RIMS for these seventeen claims was 126 days. Although, the Plan paid
interest and the $10 fee on these claims during its reprocessing and remediation effort,
the interest amount was not correctly calculated for all of these claims. Three (3) late
claims in our sample of 25, or 12%, were underpaid interest as follows:

Sample No. Claim No. Days Late’
RIMS-B LP-1 127702826501 84
RIMS-B LP-7 127705742501 76
RIMS-B LP-19 127700212001 | 143

3. Rule 1300.71 (a)(8)(L) states that one of these unjust payment patterns is the failure to
contest or deny a claim, or portion thereof, within the timeframes of section (h) and sections
1371 or 1371.35 of the Act at least 95% of the time for the affected claims over the course of
any three-month period.

Our examination disclosed that the Plan failed to meet this requirement and did not report its
processing turnaround times accurately to the Department pursuant to Rule 1300.71 (q). The
Plan’s March 31, 2007 Quarterly Claims Settlement Report to the DMHC reports 95.4% of
all paid, denied and adjusted claims were processed within 45 working days. Based upon
data extracts of paid and denied claims provided to the examiners for the quarter ending
March 31, 2007, the Department calculated the turnaround time percentage in the NICE
system for paid claims to be 90.6%. Although, the RIMS system processes less than 15% of
the Plan’s business, the turnaround time percentage was 37.7% for paid claims. The denied
claims turnaround times in the NICE system was 98.81% and the denied claims turnaround
times in the RIMS system was 32.74%. Except for the NICE system denied claims
turnaround times, all other turnaround times do not comply with the Regulation. Although,
the Plan reported its noncompliance as a footnote, it did not report its turnaround time
accurately.

2 By email dated June 13, 2007, the Plan was notified that the Department’s current position is that a full service plan that
offers a Knox-Keene POS product is to comply with the 45 working day requirement of Section 1371 and Rule 1300. 71(g).
Previously, the Department required a full service plan to comply with the 30 working day requirement of Rule 1300.71 (f)
.
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REQUIRED ACTIONS'

Due to the serious nature of these violations, the Department is issuing this interim report to
require the Plan to immediately begin corrective actions to resolve the deficiencies cited above.
In addition, the Plan is required to submit monthly status report on its corrective actions. The
monthly status report should include a description of any new problem found by the Plan, a
description of the root cause of the problem, and the action(s) taken by the Plan to correct the
problem. The Plan is required to provide a copy of its revised policy and procedures with its
response. Furthermore, the Plan is required to state the date of implementation, the
management position(s) responsible for ensuring compliance and the controls implemented for
monitoring continued compliance.

Additional findings and remediation actions will be included in the Preliminary Report
that will be issued at the completion of this examination.

B. PROVIDER DISPUTE RESOLUTION

Rule 1300.71.38 states that all health care service plans and their capitated providers that pay claims
(plan's capitated provider) shall establish a fast, fair and cost-effective dispute resolution mechanism to
process and resolve contracted and non-contracted provider disputes. This rule further states that each
mechanism complies with sections 1367 (h), 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36,
1371.37,1371.4, and 13718 of the Health and Safety Code and sections 1300.71, 1300.71 38,
1300.71.4, and 1300.77.4 of title 28.

Rule 1300.71.38 (f) requires the Plan to resolve each provider dispute or amended provider dispute,
consistent with applicable state and federal law and the provisions of sections 1371, 1371.1, 1371.2,
1371.22,1371.35,1371.37, 1371.4 and 1371 8 of the Health and Safety Code and section 1300.71,
1300.71.38, 1300.71.4 and 1300.77 4 of title 28, and issue a written determination stating the pertinent
facts and explaining the reasons for its determination within 45 working days after the date of receipt
of the provider dispute or the amended provider dispute.

Our preliminary examination findings disclosed that the Plan failed to process provider disputes
accurately and/or within the timeframes required. Our review of provider disputes is still in progress.

As of the date of this report, we completed a review of twenty-three (23) provider disputes that were
randomly selected. Five (5) of these or 21.7% were processed late because they were not resolved
within forty-five (45) working days. Six (6) of these or 26% were processed incorrectly because the
Plan did not resolve the dispute correctly.

The following are examples:
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PDR No. Claim No. Incorrect determination and/or Late Resolution
NICE - 2232334-03-007 Although claim was received with medical records including
PDR-1 discharge summary, trauma run, trauma history and physical, final

radiologic test results - trauma, ER physician orders, trauma flow
sheet, interdisciplinary notes, and daily order summary in
accordance with provider agreement, the claim was not paid at
trauma rates. The Plan issued incorrect determinations. Provider
submitted 3 disputes as a result of incorrect determinations,

NICE - 2374572-03-008 Claim was contested for missing medical records although letter
PDR-3 issued by Plan did not specify medical records required to process
claim at trauma level of care. Multiple disputes were received.
Second dispute received on 10/17/06 had the required medical
records but was not resolved/ paid correctly nor timely,

NICE - 7033050-01-014 Dispute was reccived with medical records on 9/26/06 as a result of
PDR-10 a previous denial for no medical records. Incorrect determination

| because claim was denied as a duplicate and medical records were
| requested again on 11/2/06 and again on 12/6/06.

NICE - 6558037-02-002 | Dispute was recetved multiple times. Incorrect determinations
PDR-14 resulted from documents related to the claim held in “Document
DNA” queues that were not processed timely and late
determinations/late payments resulted.

NICE - 4740486-01-014 Dispute was not resolved timely. Payment of interest and penalties
PDR-17 | on the late payment was not made until 486 days from date of
payment.

These preliminary findings demonstrate that the Plan issued incorrect determinations, requested
medical records when they were not needed, or did not request records when they were needed to
process the claim correctly. The Plan is also not in compliance with the dispute resolution turnaround
times.

REQUIRED ACTIONS

Due to the serious nature of these violations, the Department is issuing this interim report to
require the Plan to immediately begin corrective actions to resolve the deficiencies cited above.
In addition, the Plan is required to submit monthly status report on its corrective actions. The
monthly status report should include a description of any new problem found by the Plan, a
description of the root cause of the problem, and the action(s) taken by the Plan to correct the
problem. The Plan is required to provide a copy of its revised policy and procedures with its
response. Furthermore, the Plan is required to state the date of implementation, the
management position(s) responsible for ensuring compliance and the controls implemented for
monitoring continued compliance.

Additional findings and remediation actions will be included in the Preliminary Report
that will be issued at the completion of this examination.
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C. ADMINISTRATIVE CAPACITY

Section 1367 (g) and Rule 1300.67 3 require that health care service plans maintain “the
organizational and administrative capacity to provide services to subscribers and enrollees™ and that a
plan’s organization, administrative services, and policies must “result in the effective conduct of the
plan’s business” and “provide effective controls.”

DEFICIENCY
Our examination disclosed that the Plan has not demonstrated that they have maintained the

organizational and administrative capacity to provide services to subscribers and enrollees as
follows:

1. The Plan has not demonstrated “effective controls” to oversee the claims processing functions’
that it has delegated to the following affiliated” and non-affiliated entities:

Entity/Location | Contracting Date implemented | Claim Functions

Party
Lason Systerng, | PHS May 2006 Front end — Scanning and maintenance of
Inc. /Utah scanned records,
PacifiCare Plan 1999 Claim Processing ~ Adjudication for NICE
Iitemational (HMO & In-network POS) including;
Limited (PIL) *»  HMO stop loss claims
/Ireland e  HMO chemo & injectible claims

HMO rework claims

PSO (TX) PHPA May 2006 Claims Processing and Customer Service
PSO merged o  HMO transplant claim processing
with PHPA. + HMO Recovery
PSO is »  POS Out-of-Network
sometimes used
in reference to
the Texas
location for
PHPA. _
MedPlans PHS May 2006 Claims Processing for POS QOut-of-
Partners, Inc Network

All of the substantial deficiencies disclosed during the early stages of our examination and

CONFIDENTIAL

described in this report show that the Plan’s processes are insufficient to provide effective controls
over the claim operations.

® This information was provided in this requested format to the DMHC examiners on June 26, 2007, PHS is PacifiCare
Health Systems, LLC (Grandparent Co.). PHPA is PacifiCare Health Plan Administrators (Parent Co.)

4 PHS is PacifiCarc Health Systems, LLC (Grandparent company), PHPA is PacifiCarc Health Plan Administrators (Parcnt
comparty }
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The Plan provided information regarding the oversight and monitoring it performs over these
delegated processes but the Department found that this was not sufficient given all the claim
processing problems disclosed in this examination,

In addition, we are still in the process of determining if the Plan has demonstrated effective
controls to oversee the claim processing functions delegated to the following affiliated and non-
affiliated entities:

Entity/Location Contracting | Date implemented | Claim Functions
.| Party

Health Network PHS 2003 Facility Pricing -Pricing based on Plan

Systems contract with provider for HMO and POS

Private Health Care | PHPA May 2006 Leased Rental Network used for POS Out-

Systems of-Network claims where the member
resides outside of CA or for members who
travel outside of CA

PHPA/Arizona Plan May 2006 Claims Processing
HMO Medicare Secondary Payer

Concentra (2001) PHPA 2001 Non-par UB claims >$1k Outpatient; >$5k
Inpatient repricing

2. The Plan has not demonstrated that it has sufficient staffing and resources to manage its claims
inventory. The Plan has stated that the backlog in the Plan’s Point-of-Service claims inventory
grew because staff and resources were redirected to address contract loading problems affecting
their PPO (preferred provider organization) line of business under the PacifiCare Life Insurance -
Company (Department of Insurance licensee). This demonstrates the Plan’s failure to address
compliance problems as needed because of its inability to allocate resources and staffing to ensure
compliance with the claim settlement requirements. The Department is still reviewing this issue.

3. The Plan failed to demonstrate that it can readily provide accurate contracts and contract
information in order for the Department to review the payment accuracy of claims selected for our
review. Thirteen (13) out of twenty-five (25) contracts or fee schedules were not provided timely
and four (4) of these contracts could not be provided for the “RIMS-B Paid Sample” of claims
selected for review for payment accuracy.

In addition, it was brought to the Department’s attention through numerous complaints from
providers that the Plan had failed to properly “load” provider contracts causing claims to be
incorrectly paid. At the start of the examination, the Plan informed the Department that this
problem did not affect lines of business under PacifiCare of California. However, later in the
examination this assertion was retracted and the Plan informed the Department that this problem
did impact the PPO network which is utilized in the Plan’s Point-of Service product Tier 2 option.
The Plan has also stated that the problem was corrected during its remediation effort. The
Department is still reviewing this issue.

4. The Plan failed to demonstrate that it maintains adequate control over documents needed to
process claims and provider disputes. These documents and other correspondence were delayed
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in queues and were not processed timely. These delays negatively impacted the Plan’s ability to
pay its claims correctly and to meet claims processing turnaround time requirements, The
correspondence in connection with claims and provider disputes such as medical records and
letters of agreement were not reviewed timely and were held in queues within the correspondence
tracking system called “Document DNA.”

It is apparent that under the current organizational structure, it is impossible for the Plan to
demonstrate that it is able to exercise independent control over its operations, provide adequate
oversight of delegated functions, and to have adequate resources (including staffing) to properly
perform its claim processing functions to ensure compliance with the Knox-Keene Act and
Regulations.

These issues are being referred to the Office of Enforcement for administrative action.

REQUIRED ACTION

The Plan is required to file an undertaking that all executive management (i.e., CEQ, CFO,
COOQ and Medical Director) and key staff (i.e., Director of Regulatory Compliance, Claims,
Information Technology and clinical staff) are to be employed by the Plan and located at the
Plan’s administrative offices in California, unless the Plan can show to the satisfaction of the
Department through a Corrective Action Plan (CAP), that adequate oversight, authority and
responsibility are retained by the Plan. If the CAP is not fully completed at the time the Plan
files its response, the Plan is to submit the reason and timeframe that the remaining corrective
actions will be submitted to the Department.

The Plan is required to file an undertaking that the processing of POS claims will be returned
from Texas to California by July 16, 2007, and performed by Plan employees.

The Plan is required to file an undertaking that it will employed sufficient staff in California to
correct the deficiencies cited in this report, as well as other deficiencies found by the Plan, and
to ensure that the Plan maintains compliance with the Knox-Keene Act and Title 28
Regulations at all times.

The Plan is required to file an undertaking that reflects a commitment by its Ultimate Parent
Company that the Plan shall have all resources needed (including staffing, information
technology systems and funding) to correct the deficiencies cited in this report and to ensure
compliance with the Knox-Keene Act and Title 28 Regulations at all times.

As part of the CAP, the Plan will need to file revised administrative services agreements that it
has with PHPA, its affiliated or non-affiliated entities to reflect changes in its operations and
appropriate access to all, staffing, resources including information technology resources as
needed to result in effective compliance with the Knox-Keene Act and Regulations.

The revised agreement(s) are to be filed electronically as amendment filings with the

Department. The cover page for these filings should state that it is filed as a result of the recent
financial examination. The Plan is requested reference in its response to this report that the

CONFIDENTIAL PAC0135054
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requested filing(s) have been submitted to the Department within 45 days after receipt of this
report.

Additional findings and remediation actions will be include in the Preliminary Report that
will be issued at the completion of this examination.

D. DATE OF RECEIPT

Rule 1300.71 (a)(6)defines "Date of receipt" to mean the working day when a claim, by physical or
electronic means, is first delivered to either the plan's specified claims payment office, post office box,
or designated claims processor or to the plan's capitated provider for that claim. In the situation where
a claim is sent to the incorrect party, the "date of receipt" shall be the working day when the claim, by
physical or electronic means, is first delivered to the correct party responsible for adjudicating the
claim.

DEFICIENCY

Our examination reviewed the Plan’s receipt process and data entry of claims. Paper POS claims
are received at a Cypress Post Office box and sent overnight to Lason in Utah for scanning and
input to the claim system. However, Lason is inputting the receipt date they receive the POS
claims and not the receipt date that the POS claims are received at the Cypress Post Office box.
This results in the inaccurate reporting of claim payment timeliness and results in underpayment
of interest for late POS claims.

REQUIRED ACTION

The Plan is required to state the corrective action implemented to ensure that the actual receipt
date is inputted into the claims system. The Plan is also required to provide a copy of its revised
policy and procedures with its response. Furthermore, the Plan is required to state the date of
implementation, the management position(s) responsible for ensuring compliance and the
controls implemented for monitoring continued compliance.

Please file the Plan’s response electronically via the Department's eFiling web portal
<https://wpso.dmhc.ca.gov/secure/login/> From the main menu, select e-Filing. From the home
menu, select File Documents. From the File Documents Menu 1) File Type, select Amendment to
Prior Filing, 2) Original Filing No., select the Filing No. assigned by the Department. 3) Select create
filing. From the Original Filing Details Menu, select "Plan’s Response to Preliminary Intenm Report
(FE12)". upload amendments and then upload your response. Questions or problems related to the
electronic transmission of the response should be directed to Siniva Pedro at (916) 322-5393 or email
at spedro@dmbhc.ca.gov. You may also email inquiries to wpso@dmhc.ca.gov.

If you have any questions with this report, please contact me.

CONFIDENTIAL PACOT35055
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Sincerely,

JANET NOZAKI

Supervising Examiner

Office of Health Plan Oversight
Division of Financial Oversight

oc: Susan Berkel, Chief Financial Officer, PacifiCare of California
Mark Wright, Chief, Division of Financial Oversight
Marcy Gallagher, Chief, Division of Plan Survey
Linda Azzolina , Counsel, Division of Licensing
Agnes Dougherty, Senior Examiner, Division of Financial Oversight
Michelle Bland, Examiner, Division of Financial Oversight

CONFIDENTIAL PACO0135056
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David, Towanda

From: David, Towanda

Sent:  Saturday, August 18, 2007 11:25 AM
Tot Johnsen, Erc

Ca: \/andepas. Cdleen

Subject: RE: PLHIC Codes and Terminology

Eric,

Per our conversation, please re-work the Comparson Codes Chackilst to include all DMHC Issues identified in
their Interim Draft Report..

Management expsects that in our sample file review, we will see the same issues as DMHC identified in thelr
report with respect to PLHIC dlaims handiing.

Therefore, we have been directed to fdentffy our statues that donespond to DMHC codes s0 that we can provide
the insurance side of each scenario

criticized by the DMHGC, Any guestions, let me know. 1 witt have e-mail access whils at Conseco in indiana next
week. You cap reach me by telephone at

(317) 817-6654,
-Towanda
~-—-Original Message——-
é From: Johnsen, Eric
: Sent: Friday, August 17, 2007 4:34 PM
To: David, Towanda
Cc: Vandepas, Coleen
¢ _ SubJect. PLHIC Codes and Terminology

See attached updated codes and lermlnoiogy for the PLHIC exam. (Entriesin RED ere new).

Eric Johnsen -

811 8/200’{
CDIi00D34391
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PacifiCare exam - COIl slatutes that correspond to DMHC codes cited in Interim Report

30t code
HNo. IDMHC ccde {CIC or CCR} [Description of citation
i |Sec 1371 - 790.03(h){5) {unfair payment patiem ~ interest on uncontested claim paid > 45 days
| 790.03(h)(13)
or
2 (Rule 1300.71(a)B)F)12685.7(b)(1) no clear, spedific reason for delay, deny
790.03Hh)5)
3 {Rule 1300.71{a}(8) |or2695.7(g) |delay or incomect payment
paymert of emergency services DMHC - (45 days; $15/day or 15%#yr
4 [Sec. 1371.35(b) 10123.147(b} linterest). DOA - (30 days; $15/day or 10%lyr interest).
_ 780.03(h)(5)
§ |Rule 1300.7 W(a)(B)(K)jor 2685.7{(g) Ifailure to reimburse claims, induding interest.
Sec. 1367(g) and
6 |Rule 1300.67.3 2685.3(a) providing copies of contracts 1o the Department
7 _|Rule 1300.71(a)(b). [26956.3(b)}{2)} idate of receipt of documents

sjohrisen

08/0712007
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Return
i CALIFOBMIA
DEPARTMENT OF INSURANCE

NEWS: 2008 PRESS RELEASE

For Release: January 29, 2008
Media Calls Only: 916-492-3566

Commissioner Poizner and DMHC Director Ehnes Take Historic Joint Action Against
PacifiCare to Halt Broken Claims Payment Systems

More Than $1 Million for Providers and Consumers Recovered, Millions of Dollars in Additional
Penalties Sought, Permanent Cure of Broken Claim Handling Systems

DMHC Media Contact: lLynne Randolph 916-396-4100 or 916-445-7442

SAN FRANCISCO/ LOS ANGELES[] Insurance Comrmissioner Steve Poizner and Cindy Ehnes,
Director of the California Department of Managed Health Care (DMHC), today announced a joint
action against PacifiCare companies, owned by UnitedHealth Group, in response to more than
130,000 alleged claims handling violations. This joint endeavor is an historic step in the efforts of
both the California Department of Insurance (CDI) and DMHC to put an end to the practice of unfair
claims handling in the health insurance industry. This collaborative effort is the first action ever by
both CDI and DMHC against a single health plan or insurer.

After receiving hundreds of consumer and provider complaints about claims payment problems by
PacifiCare, particularly after it was acquired by United Healthcare in late 2005, CDI and DMHC took
action and launched a joint investigation in 2007 into PacifiCare's alleged unfair practices. California
law specifies that CDI generally regulates PPO (provider-preferred organization) health products and
DMHC regulates HMO (health-maintenance organization) products.

"When they're injured or ill consumers rely on their insurers to pay legitimate claims," said
Insurance Commissioner Steve Poizner. "This promise is essential to our health care system, so
after years of broken promises to Californians, it is crystal clear that PacifiCare simply can not or
will not fix the meltdown in its claims paying process. We're going to put an end to that. If
PacifiCare can't carry out the ABCs of basic claims payment, today's regulatory action will help spell
it out."

"The most fundamental purpose of insurance is the promise to pay claims fairly and on time and
PacifiCare has broken this promise," said Cindy Ehnes, Director of the DMHC. "We're taking strong
action today to tnake sure patients and providers are treated fairly so that they are able to continue
to take care of California's health care needs.”

PacifiCare's alleged violations cited by CDI and DMHC include:

* Wrongful denials of covered claims

+ Incorrect payment of claims

* Lost documents including certificates of creditable coverage and medical records

¢ Failure to timely acknowledge receipt of claims

* Multiple requests for documentation that was previously provided

Failure to address all issues and respond timely to member appeals and provider disputes
* Failure to manage provider network contracts and resolve provider disputes
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CDI also directed a self-audit of PacifiCare's unfair pre-existing condition denials, resulting in
$765,157 in claims and recoveries for consumers and providers. As a result of this CDI
investigation, more than $1 million has already been recovered for California consumers and health
providers who were impacted by PacifiCare's alleged violations.

CDI market conduct examinations revealed that PacifiCare allegedly made large scale and willful
decisions to use broken systems to process claims and respond to providers, while continually and
effectively collecting premiums. CDI discovered PacifiCare's alleged unlawful conduct last year while
investigating consumer complaints and then confirmed PacifiCare's failure to fix its systems during a
targeted market conduct examination which revealed the full extent of alleged misconduct. CDI's
investigation exposed PacifiCare's alleged decision to improperly handle claims which resulted in
thousands of infractions and grossly unfair treatment of policyholders and providers.

CDI's market conduct examinations reviewed PacifiCare files processed between July 1, 2005 and
May 31, 2007, and have identified 130,000 violations of law by PacifiCare in its claims handling
practices and handling of provider data including tracking of provider disputes and maintaining
network lists. Statutory penalties are provided for up to $5,000 for each non-willful violation of law
and up to $10,000 for each wiliful violation of law. The enforcement action Commissioner Poizner
has brought against PacifiCare thus potentially implicates up to $650 million if all violations are
proved and shown to be non-willful and up to $1.3 billion if all violations are proved and shown to
be willful. Only a few days ago, the company admitted that it expects to lose at least 400,000
customers nationally due to poor customer service.

Similar provider claims payment violations have been established by the DMHC and the plan has
been assessed a penalty of $3.5 million, the largest fine imposed by the DMHC. The DMHC fine
differs from the CDI amount because it is calculated based on a set of standards set by law, not on
a per violation formula. In addition, the DMHC has set out certain steps the company must take to
correct the claims payment problems, including an independent monitor to oversee changes and
additional staff to handle the workload.

The CDI enforcement action is attached. The DMHC report can be found at www.dmhc.ca.goyv.
Order to Show Cause for PacifiCare. Market Conduct Exam can be found here.
#H#H

Please visit the Department of Insurance Web site at www.insurance.ca.gov. Non media inquiries
should be directed to the Consumer Hotline at 800.927.HELP. Callers from out of state, please dial
213.897.8921. Telecommunications Devices for the Deaf (TDD), please dial 800.482.4833.

If you are a member of the public wishing information, please visit our Consumer Services.

© 2010 California Department of Insurance Privacy Policy ADA Compliance Site Map Free Document
f

Readers
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Arnold Schwarzenegger, Governor
State of California
Business, Transportation and Housing Agency

Department of Managed Health Care
320 West Fourth Street, Suite 880

Los Angeles, CA 90013

213-576-7612 voice

213-576-7186 fax
inozaki@dmhc.ca.gov - e-mail

January 16, 2008 Via Electronic Mail and FedEx Delivery

David M. Hansen, Chairman of the Board
PACIFICARE OF CALIFORNIA
5995 Plaza Drive

Cypress, CA 90630

RE: FINAL REPORT OF THE NON-ROUTINE EXAMINATION OF PACIFICARE OF
CALIFORNIA

Dear Mr. Hansen:

Enclosed is the Final Report of the non-routine examination of PacifiCare of California (the “Plan”).
The Department of Managed Health Care (the “Department”) conducted the examination pursuant to
Rule 1300.71.38 (m) (1) and Section 1382 (b) of the Knox-Keene Health Care Service Plan Act of
1975 ("Act").! The Department issued an Interim Preliminary Report to the Plan on July 16,2007
and a Preliminary Report on September 28, 2007. The Department accepted the Plan’s response to
the Interim Preliminary Report on August 30, 2007 and the Plan’s response to the Preliminary Report
on November 14, 2007, The Department also received monthly status reports for the months of
September, October and November 2007 from the Plan on the progress of its corrective action plan.

This Final Report includes a description of the compliance efforts included in the Plan’s August
30, 2007 and November 14, 2007 responses, along with information received in the monthly
status reports from the Plan, in accordance with Section 1382 (c).

Section 1382 (d) states “If requested in writing by the plan, the director shall append the plan’s
response to the final report issued pursuant to subdivision (¢). The plan may modify its response
or statement at any time and provide modified copies to the department for public distribution
not later than 10 days from the date of notification from the department that the final report will
be made available to the public, The addendum to the response or statement shall also be made
available to the public.”

Please indicate within ten (10) days whether the Plan requests the Department to append its
response to the Final Report. If so, please indicate which portions of the Plan’s response shall be
appended and provide electronically those portions of the Plan’s response exclusive of

! References throughout this report to “Section” are to sections of the Knox-Keene Health Care Service Plan Act of
1975, California Health and Safety Code Section 1340, et seq. References to “Rule” are to the regulations
promulgated pursuant to the Knox-Keene Health Care Service Plan Act, found at Division 1 of Chapter 1, Title 28,
and California Code of Regulations, beginning with Section 1300.43.
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information held confidential pursuant to Section 1382 (c), no later than ten (10) days from the
date of the Plan’s receipt of this letter.

[f the Plan requests the Department to append an addendum response or brief statement
summarizing the Plan’s August 30, 2007 and/or November 14, 2007 responses to the report or
wishes to modify any information provided to the Department in its responses, please provide the
electronically filed documentation no later than ten (10) days from the date of the Plan’s receipt
of this letter through the eFiling web portal. Please file this addendum or statement
clectronically via the Department's eFiling web portal at https://wpso.dmhc.ca.gov/secure/login/
as follows:

¢ From the main menu, select “cFiling”,

¢ From the eFiling (Home) menu, select “File Documents”,

e From the File Documcnts Menu for:
1) File Type; select “Amendment to prior filing”;
2) Original Filing, select the Department’s assigned “Filing No. 20071897 by chckmg
on the down arrow; and
3) Click “create filing”,

¢ From the Original Filing Details Menu, click “Upload Amcndmcnts sclect # of
documents; select document type: “Plan addendum response to F mal Report (FES)™;
then “Select File” and click “Upload”.

e Upload all documents then upload a cover letter as Exhibit E-1 that references to your
response, After upload, then select “Complete Amendment”,

e Seclect a “Signatory,”

s Complete “Execution” and then click “complete filing”,

As noted in the attached Final Report, the Plan’s August 30, 2007 and November 14, 2007 responses
did not fully resolve the deficiencies noted and the corrective actions required in the Preliminary
Interim Report dated July 16, 2007 and the Preliminary Report dated September 28, 2007. Pursuant
to Rule 1300.82, the Plan is required to submit a response to the Department for the corrective action
requested in the Final Report, within thirty (30) days after receipt of the report.

Please file the Plan's response to the Final Report electronically via the Department's eFiling web
portal https:/wpso.dmhe.ca,gov/secure/login/, as follows:

» From the main menu, select “eFiling”,

e From the cFiling (Home) menu, select “File Documents”,

s From the File Documents Menu for:

1) File Type; select “Amendment to prior filing”;

2) Original Filing, select the Department’s assigned “Filing No. 20071897” by clicking
on the down arrow; and

3) Click “create filing”.

s From the Original Filing Details Menu, click “Upload Amendments”; select # of
documents; seclect document type: " Plan’s Response to Final Report (FE10)"; then
“Select File” and click “Upload”.

s Upload all documents then upload a cover letter as Exhibit E-1 that references to your
response. After upload, then select “Complete Amendment”,
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o Select a “Signatory,”
e Complete “Execution™ and then click “complete filing”.

Questions or problems related to the electronic transmission of the response should be directed to
Siniva Pedro at (916) 322-5393 or email at spedro@dmbhec.ca.gov. You may also email inquiries
to wpso(@dmhec.ca.gov.

The Department will make the attached Final Report available to the public in ten (10)
days from the Plan’s receipt of the letter,

If you have any questions regarding this report, please contact me.

Sincerely,

JANET NOZAKI

Supervising Examiner

Office of Health Plan Oversight
Division of Financial Oversight

ad/sm:jn

cc: Susan Berkel, Chief Financial Officer, PacifiCare of California
Mark Wright, Chief, Division of Financial Oversight
Marcy Gallagher, Chief, Division of Plan Survey
Linda Azzolina , Counsel, Division of Licensing
Susan Miller, Examiner, Division of Financial Oversight
Lorilee Ambrosini, Examiner, Division of Financial Oversight
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BACKGROUND INFORMATION FOR PACIFICARE OF CALIFORNIA

Date Plan Licensed:

Organizational Structure:

Type of Plan:

Provider Network:

Plan Enrollment:
Service Area:
Date of Last Public

Routine Financial
Examination Report:

March 28, 1975

PacifiCare of California, Inc. was incorporated as a nonprofit
health maintenance organization in 1975 and converted to for-
profit status in 1984, The Plan is a wholly owned subsidiary of
PacifiCare Health Plan Administrators, Inc. (“PHPA”). PHPA is a
wholly owned subsidiary of PacifiCare Health Systems, LLC,
(Parent) formerly PacifiCare Heath Systems, Inc. Effective
December 20, 2003, the Parent became a wholly owned subsidiary
of UnitedHealth Group Incorporated.

The Plan is a full service plan and arranges for comprehensive health
care services to its enrollees of commercial group subscribers, small
group subscribers, point-of-service subscribers, and Medicare
beneficiaries under the Medicare + Choice program through contracts
with the Centers for Medicare & Medicaid Services,

The Plan provides health care services by contracting with
participating medical groups on a capitated basis, as well as direct
contracts with individual physicians on a discounted fee-for-service
basis. Hospitals are compensated on a capitated, per diem or case rate
basis. Specialty care is arranged through the participating medical
group network of contracted specialists,

1,587,566 enrollees as of September 30, 2007.

The service area consists of all major counties in California.

March 23, 2005



FINAL REPORT OF THE NON-ROUTINE EXAMINATION OF PACIFICARE OF
CALIFORNIA

This is the Final Report of the non-routine examination of PacifiCare of California (the “Plan). The
Department of Managed Health Care (the “Department”) conducted the examination pursuant to Rule
1300.71.38 (m) (1) and Section 1382 (b) of the Knox-Keene Health Care Service Plan Act of 1975
("Act").! The Department issued an Interim Preliminary Report to the Plan on July 16, 2007 and a
Preliminary Report on September 28, 2007.  The Department accepted the Plan’s response to the
Interim Preliminary Report on August 30, 2007 and the Plan’s response to the Preliminary Report on
November 14, 2007. The Department also received monthly status reports for the months of
September, October and November 2007 from the Plan on the progress of its corrective action plan.

On June 4, 2007, the Department commenced a non-routine examination of the Plan. The
purpose of the examination was to verify corrective actions made by the Plan in response to the
Department’s Preliminary Report dated September 30, 2005 regarding the Plan’s Provider
Dispute Resolution Mechanism. The examination also reviewed the Plan’s claims processing
operations due to the disclosure of significant deficiencies during a site visit on February 7, 2007
by the Department, and the corrective actions represented to the Department resulting from the
site visit. In addition, the Department has received numerous complaints from providers
regarding the Plan’s claims settlement practices.

On July 16, 2007, the Department issued a Preliminary Interim Report prior to the completion of
the non-routine examination due to findings of substantial violations that required the Plan to
immediately begin corrective actions to resolve the deficiencies. To resolve the issues disclosed
in the Department’s Preliminary Interim Report, the Plan filed a response on August 30, 2007
which documented its corrective actions.

This Final Report includes a deseription of the compliance efforts included in the Plan's August
30, 2007 and November 14, 2007 responses, along with information received in the monthly
status reports from the Plan, in accordance with Section 1382 (c). The Plan’s responses are noted
in italics. Our findings are presented in the accompanying attachment as follows:

Section I. Compliance Issues
Section 11. Non-routine Examination

Pursuant to Rule 1300.82, the Plan is required to submit a response to the Department for the
corrective action requested in this report, within 30 days after receipt of this report.

! References throughout this report to “Scction” are to sections of the Knox-Keene Health Care Service Plan Act of
1975, California Health and Safety Code Section 1340, ¢t seq. References to “Rule™ are to the regulations
promulgated pursuant to the Knox-Keene Health Care Service Plan Act, found at Division 1 of Chapter 1, Title 28,
and California Code of Regulations, beginning with Section 1300.43,
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SECTION1. COMPLIANCE ISSUES

A. CLAIM SETTLEMENT PRACTICES — “UNFAIR PAYMENT PATTERN”

Section 1371 requires that if an uncontested claim 1s not retmbursed within 45 working days
after receipt, interest shall accrue at the rate of 15 percent per annum beginning with the first
calendar day after the 45 working day period. This Section also requires that all interest that has
accrued shall be automatically paid, The penalty for failure to comply with this requirement
shall be a fee of ten ($10) dollars.

Section 1371.35 (b), which refers to claims resulting from emergency services, requires that if an
uncontested claim is not reimbursed within 45 working days after receipt, the plan shall pay the
greater of $15.00 or interest at the rate of 15% per annum, beginning with the first calendar day
after the 30 working day period. The penalty for failure to comply with this requirement shall be
a fee of ten ($10) dollars,

Rule 1300.71 (a) (8) provides guidance for establishing that a Plan has engaged in an unfair
payment pattern. [t states that a "demonstrable and unjust payment pattern" or "unfair payment
pattern" means any practice, policy or procedure that results in repeated delays in the
adjudication and correct reimbursement of provider claims.

The Plan self-reported to the Department, substantial processing errors in connection with its
Point-of-Service (POS), Out-of-Network (OON) claims and its failurc to properly intcgrate
processing of these claims between its two claim systems, NICE and RIMS. The Plan has
acknowledged that errors with these processes were the cause of claim payment delays, incorrect
denials, and incorrect payments. Rework projects to remedtiate incorrectly processed claims
began in February, 2007. Claims requiring rework were selected by the Plan from claims that
were processed from April 1, 2006 to April 30, 2007. The Plan stated that the total affected
claims identified were approximately 79,000 claims. The Plan initially stated that these claims
were reprocessed and remediated prior to the start of this examination on June 4, 2007,

The Department has determined that the numbers and types of deficiencies discovered in
our examination demonstrate that the Plan’s remediation effort was not adequate.

Our preliminary examination findings (reported in the Department’s Preliminary Interim Report
dated July 16, 2007) found that the Plan is engaged in a demonstrable and unjust payment
pattern as follows:

1. Rule 1300.71 (a)(8)(F) states that one of these unjust payment patterns is the failure to
provide a provider with an accurate and clear written explanation of the specific reasons for
denying, adjusting or contesting a claim consistent with section (d)(1) at least 95% of the
time for the affected claims over the course of any three-month period.

The Plan incorrectly denied claims to providers as follows:
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e  Wereviewed fifty (50) denied claims, randomly selected from the claims system the Plan
uses to process Point-of-service (POS) claims, called “RIMS”. Twenty (20) of these
claims, or 40%, were denied incorrectly. Examples of incorrect denials included:

Sample No. Claim No. Reason for Incorrect Denial

RIMS-B D-11 | 77094827-01 | Incorrectly denied for no authorization, but no
authorization was needed. An authorization number
was included on the claim,

RIMS-B D-18 | 76088564-01 | Incorrectly denied as non-participating provider, but
the provider was participating (contracted).

RIMS-B D-26 | 76047887-01 | Incorrectly denied as “‘not a covered benefit”, but
was a covered benefit,

RIMS-B D-30 | 77004048-01 | Incorrectly denied for member exceeding maximum
number of treatments, but the member had not
reached the maximum.

RIMS-B D-37 | 76046803-01 | Incorrectly denied for claim not filed within filing
deadline, but received date of the claim was
incorrect and therefore the claim was filed prior to
the deadline,

e  We reviewed twenty-five (25) denied claims, randomly selected from the claim system .
the Plan uses to process HMO claims, called “NICE”, Twenty-three (23) of these claims
were denied as IPA/Medical Group financial responsibility; and therefore, they were
redirected by the Plan to the [IPA/Medical Group for processing. Five (5) of these
redirected claims, or 21.7%, were denied incorrectly because they were out-of-area
claims that werc actually the financial responsibility of the Plan, and not the financial
liability of the IPA/Medical Group.

¢ Our analysis of Point-of-Service (POS) claims denied from January 1, 2006 through June
14, 2007, noted a total of 40,784 denied claims of which 22,707, or 55.68%, wcre denied
as duplicate claim submissions. Out of these 22,707, we noted that 14,842, or 65.4%,
were all dented in the month of April 2007. The Plan stated the reason for the high
number of denials in the month of April 2007 was due to a reprocessing and remediation
effort in connection with claim processing crrors in their Point-of-Service claims system
called “RIMS”, To remediate the claim processing errors in the RIMS system, the Plan
incorrectly denied claims that were previously paid. The Plan also incorrectly tssued
denial letters to the providers stating that the providers had submitted duplicate claims
when they had not.

The Plan provided information that linked twenty-six of these denials included in our

sample to a previously paid claim to demonstrate that although 1t had issued denial letters
incorrectly, the denials could all be linked to a prior payment. However, this sample ts

not representative of the population of claims denied as duplicates. The Plan .
acknowledged that it should have internally denied the claims and avoided the issuance
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of incorrect denial letters to providers, In addition, six (6) denials, or 23%, had been
processed incorrectly before the denial was issued because interest owed on the claim
was not automatically paid prior to the denial and was not paid until after the Department
selected them for further review,

2. Rule 1300.71 (a)(8)}(K) states that one of these unjust payment patterns is the failure to
reimburse at least 95% of complete claims with the correct payment including the automatic
payment of all interest and penalties due and owing over the course of any three-month
period,

The Plan failed to reimburse complete claims with the correct payment including the
automatic payment of all interest as follows:

e  Wereviewed twenty-five (25) late paid claims from the HMO claims system, NICE,
Four (4) of these claims, or 16%, did not pay interest correctly on the late payment as
required by Sections 1371 and 1371.35. We noted that the reasons for the late payments
were due to incorreet processing of the claim when it was initially received. Upon
subsequent reprocessing, interest on the late adjustments were not paid and therefore,
interest and the $10 fee were owed on the following:

o Sample | Claim No. Days Late' | Reason for Late Payment
No,
NICE | 3362499210100092 209 Initially processed incorrectly as non-
LP-3 contracted provider claim. Upon

reprocessing, failed to automatically
pay interest.

NICE | 3317463250300011 87 Initially processed using incorrect
LP-4 CMS fee schedule. Upon
reprocessing, failed to automatically
pay interest.

NICE | 3345022510100007 151 Plan did not pay the greater of $15 or

LP-6 15% for this emergency claim in
accordance with Section 1371.35.

NICE | 3364930750300036 74 Initially processed claim using

LP-7 incorrect CMS fee schedule. Upon

reprocessing, failed to automatically
pay interest.

e  Wereviewed twenty-five (25) late paid claims from the Point-of-Service claims system,
RIMS. Late payments on a substantial number of these claims resulted from the failure
to properly transition Point-of-Service Out-of-Network claims from the Plan’s NICE
system to its RIMS system. The failure to process these claims was realized during the

“ " The Department is using the 64 calendar day standard adopted by ICE to calculate 45 working days,
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reprocessing and remediation effort that began in February 2007. Seventeen (17) of the
twenty-five (25) late claims reviewed, or 68%, had substantial delays because claims
information failed to be manually “re-keyed” to the RIMS system for adjudication after
initially being processed in the NICE system. The average number of days to transition
from NICE to RIMS for these seventeen claims was 126 days. Although, the Plan paid
interest and the $10 fee on these claims during its reprocessing and remediation effort,
the interest amount was not correctly calculated for all of these claims. Three (3) late
claims in our sample of 25, or 12%, were underpaid interest as follows:

Sample No. Claim No, Days Late’
RIMS-B LP-1 127702826501 84
RIMS-B LP-7 127705742501 76
RIMS-B LP-19 127700212001 143

The Department’s Preliminary Interim Report required the Plan to immediately begin corrective
actions to resolve the deficiencies cited above. In addition, the Plan was required to submit a monthly
status report on its corrective actions, The monthly status report was to include a description of any
new problem found by the Plan, a description of the root cause of the problem, and the action(s) taken
by the Plan to correct the problem. The Plan was required to provide a copy of its revised policy and
procedures with its response. Furthermore, the Plan was required to state the date of implementation,
the management position(s) responsible for ensuring compliance and the controls implemented for
monitoring continued compliance.

The Plan’s August 30, 2007 response is summarized below:

The Plan acknowledged that twenty (20} POS claims were inappropriately denied, The Plan's
corrective actions included:

Adjudication of POS Claims

1. Centralizing all POS claims processing in Cypress, California.

The Plan stated that it began the transition of POS claims processing to Cypress, California on July 9,
2007. They stated that the transition plan will be completed by December 31, 2007, including POS

claims reprocessing. :

The Plan also provided the following Table to show the revised process compared to the process
in place during the Department's examination.

By email dated June 13, 2007, the Plan was notified that the Department's current position is that a full service plan
that offers a Knox-Keene POS product is to comply with the 45 working day requirement of Section 1371 and Rule
1300, 71(g). Previously, the Department required a full service plan to comply with the 30 working day requirement
of Rule 1300.71 (f) (1).
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Newly Revised Process 0ld Process
Location of Staff Processing | Cypress, California Letterkenney, Ireland
In-network Claims
Location of Staff Processing | Cypress, California MedPlans Partners, Inc
Qut-of-network Claims (claims processing vendor)
Identification of out of Cypress, California Letterkenney, Ireland
network claims for
processing.
Entry of out of network San Antonio, Texas Lason (scanning and data
claims for processing, entry vendor)
Information System Used for | NICE ‘ NICE
In-network Claims
Information System Used for | RIMS RIMS
Out-of-network Claims

Based on the implementation of the above changes, the Plan stated that it expects to improve its
POS claims processing turn around times. The POS turn around times will be based on a 45
working day calculation, consistent with HMO and as discussed with the Department. The Plan
stated that it expects to be in compliance with AB1455 claims processing for the fourth quarter
of 2007, but for the POS calculations, the Plan stated that claims paid and denied within 45
working days will improve from 75% at October 2007 to 95% at December 2007.

2. Retraining all POS claims examiners by August 31, 2007,

The Plan stated that all Cypress POS claims examiners attended training on August 22, 2007.
The session included specific training around the audit findings, including how to:

confirm if an authorization is required, and if it is, how to match to that authorization,
confirm that the correct provider contract has been selected,

confirm if the service is a covered benefit, and

confirm the number of treatments allowed and if services to date are within the limit.

3. Enhancing POS reporting by November 1, 2007.

The Plan stated that to ensure that all claims denied in NICE for out of network claims
adjudication are appropriately entered into RIMS, the Plan will implement daily reporting that
compares the number of NICE POS claims denials to those entered into RIMS. The Plan will
also implement a cumulative error report that lists those POS claims denied in NICE that were
not subsequently entered into RIMS. The Plan will implement these reports by November 1,
2007 and will include a sample report in the monthly reporting to the Department by December
1, 2007. In addition, the Plan will continue its weekly reporting of POS claims turn around
times and processing volumes and will also include those results in the monthly reporting to the

Department by November 1, 2007.
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4. Implementing self-audits of POS denied claims by October I, 2007 to confirm that errors are
being mitigated.

To ensure improved performance of POS claim denials, the Plan stated that it will conduct a
weekly self-audit of fifty (50) POS denied claims to confirm that each denial was appropriate.
The weekly self-audit will begin by October 1, 2007 and will end December 31, 2007, if the Plan
determines that weekly self-audits are no longer necessary.

The self-audit will be conducted by internal staff dedicated to quality oversight of operations.
This team is independent of the POS claims processing team and reports to a different
management team within UnitedHealthcare. The Plan believes it is appropriate to engage this
team for this purpose, as it represents a separation of duties and management that will
contribute to the objectivity of the self-auditing process. The audit results will be reported to the
POS claims team on an ongoing basis and the Plan’s Vice President of Transactions Oversight
will review the audit results on a monthly basis, These audit results will be included in the
monthly reporting to the Department by Decemberli, 2007.

5. POS Rework Project And Associated Inappropriate Denials.

The Plan acknowledged that approximately 23,000 POS out-of-network claims were
inappropriately reprocessed, then denied as duplicates, and denial letters issued, when the
claims had been previously paid. The Plan believes that the inappropriate duplicate denials
were caused by the unique circumstances of the POS reprocessing project and will not be a
recurring issue.

In February 2007, the Plan self-reported to the Department that not all POS claims had been
paid correctly, The Plan had not appropriately transferred out-of-network POS claims to San
Antonio for processing on RIMS, To ensure that all impacted claims were identified for
reprocessing, certain claims were entered into RIMS that had been previously paid. Therefore,
when the claim was reprocessed in RIMS, the claim was identified as a duplicate and a denial
explanation of payment (EOP) for duplicate claim was issued. The Plan acknowledged that the
provider did not submit a duplicate claim and that a denial EOP should not have been sent. The
Plan had previously paid all claims and these should not have been reprocessed.

As of July 26, 2007, the Plan stated that it had implemented a corrective action that causes a
POS claim that is inappropriately entered into RIMS a second time to be denied as a “no pay”
claim. The Plan stated that the “no pay” denial will not generate an EOP. A claimis
considered to have been inappropriately entered into RIMS if it was paid based on the initial
claim submission and the provider has not resubmitted the claim.

Adjudication of HMO Claims

The plan acknowledged that five HMO claims were inappropriately denied as IPA/medical group
financial responsibility when they were actually out of area claims that were the financial
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responsibility of the Plan. The Plan’s corrective actions included:

1. Correction to out of area determination function.

On May 31, 2007, the Plan implemented a correction to the out of area mileage
determination function within its NICE claims processing system. Prior to that fix, the
system was not consistently performing the appropriate mileage calculation which
contributed to certain claims being deemed “in-area” when they were actually for services
received “out of area,” and therefore the Plan's payment responsibility.

Reporting on Claims returned to capitated IPA/medical groups.

The Plan stated that it will produce weekly specific provider-level trend reporting on paid
claims that were initially determined to be the financial liability of the IPA/medical group.
As necessary, the Plan will implement an action plan for those providers that show an
unusual amount of group return activity. The Plan will research the root cause behind such
Sluctuation and will take steps to resolve issues timely, including reviewing contract
language and terms, if necessary. The Plan stated that it’s Vice President of Transactions
Oversight will review the trend reports on a monthly basis and the results will be included in
the monthly reporting to the Department as of November 1, 2007.

Calculation of Interest and Penalties

1. Corrective Action for RIMS Interest.

The Plan acknowledged that six of 26 sampled POS out-of-network claims payments did not
include the required interest. Claims examiners relied on RIMS to systematically calculate
and pay the interest. The interest did not systematically calculate by RIMS because the
claim was manually entered directly into RIMS. The Plan stated that manual entry, instead
of batch processing, bypasses the programming that pays interest on late claims. The
practice of manually entering a claim directly into RIMS should occur on an exception basis
and only for certain escalated issues. In addition, the following corrective actions were
taken:

o The Plan issued a training bulletin on August 28, 2007 to emphasize that claims are to be
entered into RIMS directly on an exception only basis. A separate training bulletin was
issued on August 14, 2007 that included the details of the correct manual calculation of
interest. Copies of these training bulletins are included with the Plan’s response.

o The Plan will implement focused audit procedures related to accurate interest payments
on those claims that are entered manually into RIMS. These self-audits will begin by
October 1, 2007 and will end December 31, 2007, unless the Plan determines that
continued auditing is necessary. Self-audits will be conducted by internal staff dedicated
to quality oversight of operations. This team is independent of the POS claims
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processing team and reports to a different management team within UnitedHealthcare.
The Plan believes it is appropriate to engage this team for this purpose, as it represents a
separation of duties and management that will assure the objectivity of the self-auditing
process. The Plan’s Vice President of Transactions Oversight will review the results on
a monthly basis. The results will be included in the monthly reporting to the Department
by December 1, 2007,

2. Corrective Action for HMO Late Paid Claims and Interest & Penallty.

The Plan agreed that 4 of the 25 HMO late paid claims did not pay interest correctly. The
Sfollowing corrective actions were taken:

o The Plan stated that it had updated its Interest Application Policy and Procedure on July
235, 2007 to specifically address the emergency room interest rate calculation. The Plan
provided updated training on this topic to the claims processing staff via team meetings.
The Manager of HMO Claims Processing issued an updated policy update. A copy of
this updated policy was included with the Plan’s response.

o The Plan stated that it would implement weekly self-audit procedures of late HMO
claims payments to ensure that interest and penalties are being calculated correctly. The
Plan stated that self-audits will begin by October 1, 2007 and will end December 31,
2007, unless the Plan determines that continued auditing is necessary. The Plan stated
that self-audits will be conducted by internal staff dedicated to quality oversight of
operations. This team is independent of the HMO claims processing team and reports to
a different management team within UnitedHealthcare. The Plan believes it is
appropriate to engage this team for this purpose, as it represents a separation of duties
and management that will assure the objectivity of the self-auditing process. The Plan’s
Vice President of Transactions Oversight will review the results on a monthly basis. The
results will be included in the monthly reporting to the Department as of December 1,
2007.

e The Plan’s Vice President of Transactions Oversight will also review fee schedule
update reports on a monthly basis to confirm that CMS fee schedules are updated timely
upon receipt from CMS. The results will be included in the monthly reporting to the
Department by December 1, 2007.

As previously stated, the Plan has updated the number of calendar days in its RIMS
programming as of August 25, 2007 to align with the Department's final interpretation of
converting the legally required 45 working days into 64 calendar days. This will mitigate the
overpayment of interest on future claim payments.

In summary, the Plan stated that all corrective actions described in Section A, except where noted,
are being overseen by the Vice President of Transactions Oversight located in Cypress,
California. The Plan stated that it will submit a monthly status report for the month ended
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September 30, 2007 to the Department beginning November 1, 2007. The report will include
progress on items included in the response above and other items necessary to demonstrate the
Plan’s progress. The Plan will also provide information related to ongoing self-audit results,
including root cause remediation.

The Plan’s September 6, 2007 response stated that it disagreed with the Department’s findings
that three (3) of the twenty-five (25) RIMS late paid claims underpaid interest. The Plan stated
that three (3) claims were initially considered underpaid by the Department because its testing
used 60 calendar days in the calculation instead of the standard 64 calendar days. The Plan
subsequently paid the additional interest as calculated and requested by the Department. This
conclusion was incorrect because the Department did not use 60 calendar days in the calculation.

The Plan requested the Department to cease further examination of denied claims in accordance
with the Department’s statistical sampling procedures in exchange for an Acknowledgement,
executed by the Plan on August 10, 2007, that the issues the Department identified in its
operations and claims payment systems were found to violate the Knox-Keene Act and Rule
1300.71 (a)(8) (F).

The Plan also requested the Department to cease further examination of late claims in exchange
for an Acknowledgement, executed by the Plan on August 10, 2007, that the issues the
Department identified in its operations and claims payment systems were found to violate the
Knox-Keene Act and Rule 1300.71 (a)(8) (K).

The following are additional claim findings not reported in the Preliminary Interim Report:

e The Department reviewed a total of one hundred (100) denied claims, randomly selected
from the claims system the Plan uses to process Point-of-service (POS) claims, called
“RIMS”. Thirty-nine (39) of these claims, or 39%, were denied incorrectly. The
Department’s Preliminary Interim Report reported similar findings after review of the
first fifty (50) of these denied claim sample of one hundred (100) denied claims. The
findings for the remaining sample were the same,

e OnJuly 18, 2007, subsequent to the issuance of the Preliminary Interim Report, the Plan
notified the Department that the denied file extract for NICE claims provided to the
DMHC on June 4, 2007, was incomplete, A new data extract was provided and a
replacement 50 NICE denied claims were selected and review. The findings of this
review were similar to the findings reported in the Preliminary Interim Report because
ten (15) of fifty (50) or 30% were denied incorrectly. The majority of incorrect denials
were because the Plan believed the claims to be the responsibility of the IPA/Medical
Group when they were actually the Plan’s responsibility.

All of the above violations were referred to the Office of Enforcement for administrative
action.
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The Department reviewed the Plan’s August 30, 2007 response to the Interim Preliminary Report
and the Corrective Action Plan (CAP) included in the response. The Department noted that the
CAP included weekly self-audits of POS denied claims to confirm that each denial was
appropriate. The Plan stated that weekly self-audits are to begin by October 1, 2007 and end
December 31, 2007, if the Plan determines that weekly self-audits are no longer necessary. This
corrective action does not provide sufficient detail about the methods used to determine if a
denial is appropriate, the type of reporting that will be issued to document results of the audit,
minimum and maximum number of errors to be used for determining acceptable levels and the
measurements used to determine if the audits will continue or will be discontinued completely.

The Plan stated that for claims incorrectly returned to IPA/Medical Groups it will implement an
action plan for those providers that show an unusual amount of group return activity. The Plan
stated that it will research the root cause behind such fluctuation and will take steps to resolve
issues timely, including reviewing contract language and terms, if necessary. This corrective
action appears to focus on those providers that have high levels of group returns. It does not
address incorrect group return activity for incorrect reasons and for groups who do not have high
levels of returns. It also fails to include a review process by the Plan to ensure that these claims
are forwarded to and paid by the IPA/Medical group after redirection. Our reviews found that
several of the providers did not receive the redirected claim and this was not disclosed until after
we requested the post-redirection review.

The Plan also stated that to ensure the correct payment of interest and penalties on late POS and
HMO claims, it will implement weckly self-audit procedures of late HMO and POS claim
payments to ensure that interest and penalties are being calculated correctly. The Plan stated
that self-audits will begin by October 1, 2007 and will end December 31, 2007, unless the Plan
determines that continued auditing is necessary. This corrective action does not provide
sufficient detail about the type of reporting that will be issued to adequately document results of
the audit, minimum and maximum number of crrors to be used for determining acceptable levels
and the measurements used to determine if the audits will continue on a limited basis or will be
discontinued completely.

The Plan was required teo revise its CAP to address the issues aboye and to complete the
following additional corrective actions:

The Plan was required to review all late paid claims and all late adjustments resulting from
provider disputes, during the period December 1, 2005 through the date of the Plan’s response to
this report, to determine whether interest was paid correctly in accordance with Rule 1300.71
(2)(8)(K), Sections1371 and 1371.35.

For those late payments where interest was not paid or underpaid, the Plan was required to
submit a detailed CAP to bring the Plan into compliance with the above requirements that should

include, but not be limited to, the following:

a. ldentification of those claims and provider disputes requiring remediation.
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b. Evidence that interest and $10 fee, as appropriate, were paid retroactively for the claims
identified in paragraph “a” above. This evidence was to include an electronic data
file/schedule (ACCESS) that identifies the following:

e Claim number

¢ Date original claim received

¢ Date new information received (date claim was complete)
e Total billed

e Original total paid

e Qriginal paid date

e Amount of adjustment paid (w/ check number)

e Date adjustment paid

e Amount of original interest paid

Original interest paid date

Amount of additional interest paid (w/ formula)

Number of Days Late Used to Calculate Interest (w/ formula)
Date additional interest paid

$10 fee paid

Date $10 fee paid

Check number for interest and/or penalty

Provider name

ER or Non-ER indicator

The data file was to provide the detail of all claims remediated; and, to include the
total number of claims and the total additional interest and $10 fee paid, as a
result of remediation.

If the Plan was unable to complete remediation by the due date of the response to this report, the
Plan was required to submit a timeline that is no longer than one year from the due date which
reflects progress and completion of the remediation. In addition, the Plan shall submit monthly
status reports to the Department until the remediation is completed.

The Plan’s November 14, 2007 response is summarized below:

The Plan responded that its weekly self audits of POS denials are performed based upon a
random sample of fifty denied POS claims. They are evaluated against the Plan’s standard
claims processing policies and procedures to determine whether a denial was appropriate. The
audit procedures include, but are not limited to, confirming use of the correct receipt date when
a claim is denied for timely filing, confirming use of the correct schedule of benefits when a
claim is denied for “not a covered benefit"” and confirming the necessity of an authorization
when a claim is denied for "no authorization”. The Plan’s self-audits are evaluated against the
" Claims Payment Accuracy (CPA) measurement. This performance measure is defined as the
“percent of claims without financial errors.” The Plan's success standard for the CPA
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measurement is 97%. Therefore, if the Plan achieves a success rate of 97% or higher for the
cumulative audit results for the period October I, 2007 to December 31, 2007, the Plan will no
longer deem it necessary for the focused audits to continue. However, POS denials will continue
to be included in the Plan’s standard monthly quality audits, In its monthly reporting, the Plan
has developed comprehensive reporting of its self-audit results which include the audit results,
the details of the sample and any corrective actions taken, if applicable,

The Plan’s ongoing or planned corrective actions included the following:

* Re-adjudicating claims processed incorrectly from February 9, 2007 to May 31, 2007
because the out of area determination programming was inaccurate, Remediation timing
will be determined by December 14, 2007,

e Implementing a process to capture and identify root cause on all paid claims that were
initially determined to be the financial liability of the IPA/medical group by February 1,
2008,

» Hiring six additional staff to research root cause issues, address provider specific issues
and re-directed claim procedures and implement related process changes/corrective
actions by February 1, 2008. The recruiting process has begun for these additional
positions,

The Plan responded that its weekly self-audits of the correct payment of interest and penalties on
late HMO and POS claims are performed based upon a random sample of fifty late paid POS
claims and fifty late paid HMO claims. They are evaluated against the Plan's standard claims
processing policies and procedures to determine whether the interest and penalty were applied
appropriately, The Plan’s self-audits are evaluated against the Claims Payment Accuracy
(CPA) measurement. This performance measure is defined as the “percent of claims without
financial errors.” The Plan’s success standard for the CPA measurement is 97.00%. Therefore,
if the Plan achieves a success rate of 97.00% or higher for the cumulative audit results for the
period October 1, 2007 to December 31, 2007, the Plan will no longer deem it necessary for the
Jfocused audits to continue, However, the application of HMO and POS interest and penalty on
late paid claims will continue to be included in the Plan’s standard monthly quality audits.

The Plan also has developed comprehensive reporting of the self-audit results which include the
audit results, the details of the sample and any corrective actions taken, if applicable.

The Plan stated it will review all late paid claims and all late adjustments during the period
December 1, 2005 through November 14, 2007 to determine whether interest was paid
appropriately. The Plan is in the process of performing a quality review of the report detailing
the claims to be reviewed for possible remediation to ensure its accuracy. The Plan estimates
completion of the quality review by December 14, 2007. After the quality review is complete, the
Plan will determine the remediation timing and will provide updates to that work plan in the
monthly reporting to the Department, The Plan will provide all evidence as noted above,
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The Department finds that the Plan’s compliance efforts are not fully responsive to the
deficiencies cited and corrective actions required. The Plan’s response did not include an
action plan to address incorrect group return activity for incorrect reasons and for groups
who do not have high levels of returns. It also failed to include a review process by the Plan
to ensure that these claims are forwarded to and paid by the IPA/Medical group after
redirection. The Plan is required to submit an action plan to address these two issues.

The Plan is required to maintain an ongoing monitoring process of the separate payment
areas and systems to timely determine root causes of inappropriate interest payment
before they become systemic. In addition, the Plan is required to continue its monitoring
process for a sufficient length of time (i.e. additional six months) after compliance levels
are achieved to demonstrate ongoing compliance.

In its November 2007 monthly status report to the Department, the Plan reported that a
Vice President of Transactions Oversight was hired. Due to the significant responsibilities
that this individual will hold, the Plan is required to submit the qualification and
experience of the individual hired with its response to this report.

The Department acknowledges that the Plan anticipates that its remediation efforts will be
completed by August 2008 as reported in its November 2007 status report. In addition, the
Department acknowledges that 95% compliance may not be achieved by the Plan until
remediation is complete because of the remediation’s impact on the compliance percentage.
However, the Plan is required to submit evidence of its remediation efforts on a monthly
basis. These monthly status reports are due within 15 days following the close of each
month. The first status report will be due on February 15, 2008, listing individually by
claim all interest and penalties paid up to January 31, 2008. The status report should be
submitted through the Department’s eFiling web portal, as described in the cover letter,
until the remediation is fully completed. Large remediation files can be submitted directly
to the Department on a CD with an E-1 filing submitted through the web portal stating
that the remediation file was submitted directly to the Department on a CD.

B. PROVIDER DISPUTE RESOLUTION

Rule 1300.71.38 states that all health care service plans and their capitated providers that pay
claims (plan's capitated provider) shall establish a fast, fair and cost-effective dispute resolution
mechanism to process and resolve contracted and non-contracted provider disputes. This rule
further states that each mechanism complies with sections 1367 (h), 1371, 1371.1, 1371.2,
1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and
sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28.

Rule 1300.71.38 (f) requires the Plan to resolve each provider dispute or amended provider
dispute, consistent with applicable state and federal law and the provisions of sections 1371,
1371.1,1371.2, 1371.22,1371.35, 1371.37, 1371.4 and 1371.8 of the Health and Safety Code
and section 1300.71, 1300.71.38, 1300.71.4 and 1300.77.4 of title 28, and issue a written
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determination stating the pertinent facts and explaining the reasons for its determination within
45 working days after the date of receipt of the provider dispute or the amended provider dispute.
Our preliminary examination findings (reported in the Department’s July 17, 2007 Preliminary
Interim Report) found that the Plan failed to process provider disputes accurately and/or within
the timeframes required.

As of July 17, 2007, we had completed a review of twenty-three (23) provider disputes. Five (5)
of these or 21.7% were processed late because they were not resolved within forty-five (45)
working days. Six (6) of these or 26% were processed incorrectly because the Plan did not
resolve the dispute correctly.

The following examples were provided:

PDR No. | Claim No. Incorrect determination and/or Late Resolution
NICE - | 2232334-03- Although claim was received with medical records including discharge
PDR-1 007 summary, trauma run, trauma history and physical, final radiologic test

results - trauma, ER physician orders, trauma flow sheet,
interdisciplinary notes, and daily order summary in accordance with
provider agreement, the claim was not paid at trauma rates. The Plan
issued incorrect determinations, Provider submitted three disputes as a

result of incorrect determinations.
NICE - 2374572-03- Claim was contested for missing medical records although letter issued .
PDR-3 008 by Plan did not specify medical records required to process claim at

trauma level of care, Multiple disputes were received. Second dispute
received on 10/17/06 had the required medical records but was not
resolved/ paid correctly nor timely.

NICE - 7033050-01- Dispute was received with medical records on 9/26/06 as a result of a
PDR-10 | 0l4 previous denial for no medical records. Incorrect determination because
claim was denied as a duplicate and medical records were requested

: again on 11/2/06 and again on 12/6/06.

NICE - 6558037-02- Dispute was received multiple times. Incorrect determinations resulted

PDR-14 | 002 from documents related to the claim held in “Document DNA” queues
that were not processed timely and late determinations/late payments
resulted,

NICE - 4740486-01 - Dispute was not resolved timely. Payment of interest and penalties on

PDR-17 | 014 the late payment was not made until 486 days from date of payment. |

These preliminary findings demonstrate that the Plan issued incorrect determinations, requested
medical records when they were not needed, or did not request records when they were needed to
process the claim correctly. The Plan was also not in compliance with the dispute resolution
turnaround times.

The Department’s Preliminary Interim Report required the Plan to immediately begin corrective
actions to resolve the deficiencies cited above. In addition, the Plan was required to submit monthly
status reports on its corrective actions. The monthly status reports were to include a description of any ‘
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new problem found by the Plan, a description of the root cause of the problem, and the action(s) taken
by the Plan to correct the problem. The Plan was required to provide a copy of its revised policy and
procedures with its response. Furthermore, the Plan was required to state the date of implementation,
the management position(s) responsible for ensuring compliance and the controls implemented for
monitoring continued compliance.

The Plan’s August 30, 2007 response is summarized below:

The Plan acknowledged the Department’s findings. The Plan’s ongoing or planned corrective
actions included.:

1. A complete review of the Provider Dispute Resolution (PDR) process. The work plan for
this review was submitted with the Plan’s response.

2. PDR will be monitored by the Vice President of Transactions Oversight, a new position
based in Cypress, California that reports to the Plan President.

3. A monthly status report on the Plan's PDR corrective actions will be submitted to the
Department beginning November 1, 2007. The monthly report will include any new
problems identified, the root causes and the corrective action plans,

The Plan stated that from July 16, 2007 to date, in addition to review meetings supporting the
items noted above, the Plan has:

o Identified the need for additional staffing. The Plan is recruiting ten positions for the
Cypress, CA based PDR team.

o Identified the need for additional staffing to perform functions to address member and
physician inquiries and problem resolution.

o Begun flowcharting PDR intake sources and data flows.

The Plan requested the Department to cease further examination of provider disputes in
accordance with the Department’s statistical sampling procedures in exchange for an
Acknowledgement, exccuted by the Plan on August 10, 2007, that the issues the Department
identified in its provider dispute resolution procedures, operations, tracking system (called
REVA) and related finalization processes in its NICE and RIMS claim systems were found to
violate Rule 1300.71.38,.

The following are additional provider disputes findings not reported in the Preliminary Interim
Report but reported in the Preliminary Report;

e The Department reviewed forty-nine (49) overturned provider disputes in total. Fourteen
(14) or 29% were resolved incorrectly for reasons that were similar to the ones reported
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in the interim preliminary report based upon a review of the first twenty-three (23) in our
sample of forty-nine (49).

e Fourteen (14) or 29% of the forty-nine (49) overturned provider disputes reviewed were
late because they were not processed within forty-five (45) working days as required by
Rule 1300.71.38 (f).

e Eleven (11) or 22% of the forty-nine (49) overturned provider disputes reviewed had
letters sent to the provider requesting information that was not needed to process the
claim or requested the wrong information,

e Six (6) or 30% of twenty (20) upheld provider disputes reviewed had incorrect
determination letters or inaccurate determination letters.

e Qurreview disclosed that incorrect determinations and incorrect determination letters
often resulted because there was no process for ensuring that after review of the PDR by
a PDR researcher, results of the review documented in the REVA system were
interpreted correctly by the claim processor who was responsible for finalizing the claim
and issuing the PDR determinations.

e Qur review also disclosed that when a provider called about a claim dispute that the .
provider filed with the Plan, the Customer Service unit who received the call was not able
to transfer the call to anyone in the claims processing unit or the provider dispute unit so
that the provider dispute and claim history can be accessed by someone who can assist
the provider with the dispute. The Customer Service unit merely instructs the provider to
submit another dispute. We noted that many of the provider disputes review had multiple
disputes associated with their claim dispute.

e The Plan also acknowledged that the Plan’s PDR tracking system called REVA included
claim projects submitted by providers at the Plan’s request and/or initiated by the
Provider. These “projects” included provider disputes and also first-time claim
submissions. The Plan was not able to distinguish between first-time submissions and
those claims submitted as a dispute. As a result, the Plan was not able to capture accurate
PDR statistics for reporting to the Department in accordance with the requirements of
Rule 1300.71.38 (k) "Annual Plan Claims Payment and Dispute Resolution Mechanism
Report."

All of the above violations were referred to the Office of Enforcement for administrative
action.

The Plan was required to submit a CAP that includes revisions to its operations and policies and

procedures that will include but are not limited to the additional provider dispute findings noted

above, and that will ensure provider disputes are processed accurately and timely in accordance .
with the requirements of Rule 1300.71.38.
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The Plan’s November 14, 2007 response is summarized below:

The Plan acknowledged the Department’s findings and stated that the Plan’s ongoing or planned
corrective actions included the following:

*  The work plan for a complete review of the provider dispute resolution process was
included in the Plan’s response dated August 30, 2007, and status updates are included
in the Plan’s monthly reporting to the Department. This comprehensive review will
address the Department’s findings related to inappropriate dispute resolutions and the
related letters. In addition, the Plan’s review will address the Department’s findings
related to the late processing of provider disputes and the inability of customer service to
appropriately access dispute information.

o The Plan will implement focused audit procedures related to the provider dispute
resolution process including inappropriate dispute resolutions. The audit will also
address the findings of incorrect information requests to the provider and incorrect
interpretation of the dispute review by the claims examiners. The Plan’s weekly self-
audits of the provider dispute resolution process are performed based upon a random
sample of fifty closed PDR cases. They are evaluated against the Plan’s standard claims
processing policies and procedures to determine whether the dispute was resolved
appropriately,

The Plan’s self-audits are evaluated against the Determination Accuracy (DA) measurement.
This performance measure is defined as the “percent of disputes resolved appropriately.” The
Plan’s success standard for the DA measurement is 97.00%. Therefore, if the Plan achieves a
success rate of 97.00% or higher for the cumulative audit results for the period December 1,
2007 to March 31, 2008, the Plan will no longer deem it necessary for the focused audits to
continue., However, the proper determination of provider disputes will continue to be included in
the Plan's standard monthly quality audits. The self-audit will be conducted by internal staff
dedicated to quality oversight of operations. This team is independent of the PDR team and
reports to a different management team within UnitedHealthcare, The Plan believes it is
appropriate to engage this team for this purpose, as it represents a separation of duties and
management that will assure the objectivity of the self-auditing process. The Plan’s Vice
President of Transactions Oversight will review the results on a monthly basis. The results will
be included in the monthly reporting to the Department by February 1, 2008.

By January 1, 2008, the Plan stated that it will establish a dedicated rework team in Letterkenny,
Ireland to adjudicate the dispute resolutions determined by the Cypress, California provider
dispute research team. This dedicated team will help ensure consistent communication between
the Cypress, California PDR researcher and the claims examiner to facilitate appropriate
determinations. By February I, 2008, the Plan stated that it will implement new processes to
appropriately identify first time claim submissions so that they can be appropriately excluded
Sfrom the Plan's PDR reporting.
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The Department finds that the Plan’s compliance efforts are not fully responsive to the
deficiencies cited and the corrective actions required. The Plan is required to submit the
policy and procedure that will be used by the new rework team in Letterkenny with its
response to this Final Report. In addition, the Plan needs to identify the management
position responsible for overseeing the work of the new rework team and provide a
description of the monitoring system implemented to ensure ongoing compliance by the
team. Finally, the Plan is required to continue its monitoring process for a sufficient
length of time (i.e. additional six months) after compliance levels are achieved to
demonstrate ongoing compliance.

C. ADMINISTRATIVE CAPACITY

Section 1367 (g) and Rule 1300.67.3 require that health care service plans maintain “the
organizational and administrative capacity to provide services to subscribers and enrollees™ and
that a plan’s organization, administrative services, and policies must “result in the effective
conduct of the plan’s business” and “provide effective controls.”

Our preliminary examination findings (reported in the Department’s July 17, 2007 Preliminary
Interim Report) found that the Plan had not demonstrated that it has maintained the
organizational and administrative capacity to provide services to subscribers and enrollees as
follows:

1. The Plan had not demonstrated “effective controls” to oversee the claims processing
functions® that it delegated to the following affiliated* and non-affiliated entities:

Entity/Location | Contracting Date Claim Functions
Party Implemented
Lason Systems, Inc. | PHS May 2006 Front end — Scanning and maintenance
/Utah of scanned records.
PacifiCare Plan 1999 Claim Processing — Adjudication for
International Limited NICE (HMO & In-network POS)
(PIL) /Ireland including:

¢ HMO stop loss claims
e  HMO chemo & injectible

claims

HMO rework claims
PSO (TX) PHPA May 2006 Claims Processing and Customer
PSO merged with Service
PHPA. PSOis e  HMO transplant claim
sometimes used in processing
reference to the ¢ HMO Recovery

Texas location for

3 This information was provided in this requested format to the DMHC examiners on June 26, 2007.
* PHS is PacifiCare Health Systems, LLC (Grandparent company). PHPA is PacifiCare Health Plan Administrators
{Parent company)
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Entity/Location | Contracting Date Claim Functions
Party Implemented
PHPA. e POS Out-of-Network
MedPlans Partners, PHS | May 2006 Claims Processing for POS Qut-of-
Inc ‘ Network

All of the substantial deficiencies disclosed during the early stages of our examination and
described in this report show that the Plan’s processes are insufficient to provide effective
controls over the claim operations,

The Plan provided information regarding the oversight and monitoring it performs over these
delegated processes but the Department found that this was not sufficient given all the claim
processing problems disclosed in this examination.

The Plan had not demonstrated that it had sufficient stafting and resources to manage its
claims inventory, The Plan stated that the backlog in the Plan’s Point-of-Service claims
inventory grew because staff and resources were redirected to address contract loading
problems affecting their PPO (preferred provider organization) line of business under the
PacifiCare Life Insurance Company (Department of Insurance licensee). This demonstrated
the Plan’s failure to address compliance problems as needed because of its inability to
allocate resources and staffing to ensure compliance with the claim settlement requirements,

The Plan failed to demonstrate that it can readily provide accurate contracts and contract
information in order for the Department to review the payment accuracy of claims selected
for our review. Thirteen (13) out of twenty-five (25) contracts or fee schedules were not
provided timely and four (4) of these contracts could not be provided for the “RIMS-B Paid
Sample” of claims selected for review for payment accuracy.

In addition, it was brought to the Department’s attention through numerous complaints from
providers that the Plan had failed to properly “load” provider contracts causing claims to be
incorrectly paid. At the start of the examination, the Plan informed the Department that this
problem did not affect lines of business under PacifiCare of California. However, later in the
examination this assertion was retracted and the Plan informed the Department that this
problem did impact the PPO network which is utilized in the Plan’s Point-of Service product
Tier 2 option.

The Plan failed to demonstrate that it maintained adequate control over documents needed to
process claims and provider disputes. These documents and other correspondence were
delayed in queues and were not processed timely. These delays negatively impacted the
Plan’s ability to pay its claims correctly and to meet claims processing turnaround time
requirements. The correspondence in connection with claims and provider disputes such as
medical records and letters of agreement were not reviewed timely and were held in queues
within the correspondence tracking system called “Document DNA.”
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It is apparent that under the current organizational structure, it is impossible for the Plan to
demonstrate that it is able to exercise independent control over its operations, provide adequate
oversight of delegated functions, and to have adequate resources (including staffing) to properly
perform its claim processing functions to ensure compliance with the Knox-Keene Act and
Regulations.

The Plan was required to file an undertaking that all executive management (i.e., CEQ, CFO, COO
and Medical Director) and key staff (i.e., Director of Regulatory Compliance, Claims, Information
Technology and clinical staff) are to be employed by the Plan and located at the Plan’s administrative
offices in California, unless the Plan can show to the satisfaction of the Department through a
Corrective Action Plan (CAP), that adequate oversight, authority and responsibility are retained by the
Plan. Ifthe CAP is not fully completed at the time the Plan files its response, the Plan was to submit
the reason and timeframe that the remaining corrective actions will be submitted to the Department.

The Plan was required to file an undertaking that the processing of POS claims will be retumed from
Texas to California by July 16, 2007, and performed by Plan employees.

The Plan was required to file an undertaking that it will employ sufficient staff in California to correct
the deficiencies cited in this report, as well as other deficiencies found by the Plan, and to ensure that
the Plan maintains compliance with the Knox-Keene Act and Title 28 Regulations at all times.

The Plan was required to file an undertaking that reflected a commitment by its Ultimate Parent
Company that the Plan shall have all resources needed (including staffing, information technology
systems and funding) to correct the deficiencies cited in this report and to ensure compliance with the
Knox-Keene Act and Title 28 Regulations at all times.

As part of the CAP, the Plan will need to file revised administrative services agreements that it has
with PHPA, its affiliated or non-affiliated entities to reflect changes in its operations and appropriate
access to all, staffing, resources including information technology resources as needed to result in
effective compliance with the Knox-Keene Act and Regulations.

The revised agreement(s) were to be filed electronically as amendment filings with the
Department.

The Plan’s August 30, 2007 response is summarized below:

The Plan stated that it is committed to correcting the deficiencies cited in this report, and to
having sufficient staff to maintain and monitor compliance with the Corrective Action Plans
submitted with the response and being developed for inclusion in monthly reporting to the
Department. The Plan's corrective actions include:

e Creation of a Vice President of Transactions Oversight position for the Cypress, CA
location. In its November 2007 monthly status report to the Department, the Plan
reported that a Vice President was hired.
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* Addition of 24 employees for POS claims processing and data entry, 21 in Cypress,
California, and three in San Antonio, Texas,
Addition of ten positions to perform functions related to provider dispute resolution.
Addition of three positions to perform functions related to resolution of member and
provider claims issues.

» FExecution of Undertakings related to administrative capacity. These Undertakings were

submitted with the Plan’s response.

Vendor Oversight will include the following:

Lason Systems, Inc.

Lason scans all original documents, keying claims for batch processing into NICE. The
following corrective actions have been implemented:

e On February 19, 2007, the Plan implemented a reporting process that compares Cypress
mail room envelopes received to quantities received by Lason. The Program Manager
responsible for oversight of the Lason vendor arrangement reviews these daily reports,

e The policy related to mail intake and routing will be reviewed and updated by October 1,
2007,

e The policy related to DOC DNA correspondence routing will be reviewed and updated by
November 30, 2007,

PacifiCare International Limited

The Plan acknowledged that the transition of its POS claims to Ireland (PacifiCare International
Limited (PIL)) was not effective. The Plan confirmed that all POS claims processing, both in and out
of network, will be completed in Cypress, California.

The Plan stated that it is not aware of any other Department findings that relate to the use of PIL. The
Plan initiated its contractual arrangements with PIL in 1999 to increase its claims processing
capabilitics.

PacifiCare Health Plan Administrators, Inc. — PSO TX

The Plan confirmed that all POS claims processing, both in and out of network, will be completed in
Cypress, CA. The Plan will review other functions performed for the Plan by PHPA — PSO TX and
determine if additional controls and/or oversight are necessary to assure the Plan’s compliant
operations.

MedPlans Partners, Inc.,
The Plan also stated that by November 1, 2007, the Plan will no longer use MedPlan Partners, Inc. to
process POS owt-of-network claims; these claims will have been transitioned to Cypress, CA based

staff.
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Contract Documentation

The Plan agrees 13 contracts were not provided to the Department in a timely manner. The Plan
reminded the Department that the personnel accountable for contract storage moved offices the day of
the request. The delay in contract production was impacted by the time required to reconnect
computers to networks.

The Plan agreed that 3 contracts were never provided to the Department, The Plan has asked each of
these three providers for a copy.

PPO Contract Loading Timeliness and POS Claims Payment Accuracy

The Plan acknowledged that Preferred Provider Organization contracts were negotiated with
effective dates that were prior to contract execution and contract load dates, to bridge network gaps
Sfor UnitedHealth Group members. The Plan acknowledged that it is possible that POS members
could have accessed a newly contracted PPO provider and received services during a time when the
contract had not been loaded. However, the Plan is unaware of any Department findings that claims
were paid untimely because of delays in contract loading. The Plan stated that it would respond to
additional issues identified by the Department in its Preliminary Report.

Document Routing

The Plan stated that its correspondence is routed to 21 different queues related to the Plan’s
commercial products, based on subject matter. The queues are reviewed on a daily basis to
match to claims, update provider demographic information, initiate a member appeal, etc. The
Sfollowing corrective actions have been implemented for correspondence:

o The 21 correspondence queues have been defined and are maintained separately to ease
review and routing.

e  Owners and back up owners for each queue have been identified.

o Weekly correspondence inventory and aging reports for each queue were written by April
2007. .

e Beginning July 11, 2007, employees assigned to each queue and the Transaction Project
Director meet weekly to review progress and inventory levels to monitor inventory levels
and ensure appropriate turn around time,

The Plan responded that Management Oversight will include the Plan’s President, Chief Financial
Officer, Vice President of Transactions Oversight and Medical Director.

The Plan stated that its President, Chief Financial Officer and Medical Director have been and
continue to be located in Cypress, CA in addition to Vice President of Transactions Oversight
position, which is newly created to enhance Plan oversight. The Plan has retained adequate oversight,
authority and responsibility through the management team listed above as well as other Plan staff.
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The Plan considers these positions to be employees of the Plan. The salary cost of these positions is
included in the Plan’s statutory financial statements. The Plan does not consider the payroll tax
identification number relevant to the substance of each person's commitment of time and effort to the
Plan, This issue has been documented fully with the Department,

POS Claims Processing Undertaking

The Plan’s undertalking related to POS claims processing was included in its response.

Sufficient Staffing

The Plan’s undertaking related to Sufficient Staffing was included in its response,

Ultimate Parent Resource Commitment Undertaking

The Plan’s undertaking related to the Ultimate Parent commitment that the Plan shall have all
resources needed (including staffing, information technology systems and funding) to correct
deficiencies cited in this report to ensure compliance with the Knox-Keene Act and Title 28
Regulations at all times was included in the Plan's response.

The Executive Vice President, UnitedHealth Group, affirmed the Ultimate Parent Company’s
commitment to PacifiCare to have the resources necessary to comply with the Knox-Keene Act and
Title 28 Regulations and the California market at a meeting with Cindy Ehnes and members of the
DMHC management staffon July 9, 2007, UnitedHealth Group and the Plan believe that local
accountability remains a significant force in the relationship between consumers and their health
plans

Revised Administrative Services Agreements

On June 19, 2007, the Plan submitted an amendment to its Administrative and Solicitor Firm
Services Agreement with PHPA pursuant to Undertaking No. 4 of the Plan’s Material
Modification filing, Transition of Routine Plan Functions, DMHC Reference No. 20060700. The
Plan has revised the June 19th Amendment to reflect changes in its operations and appropriate
access to staffing and other resources, including information technology resources, as needed to
result in effective compliance with the Knox-Keene Act and Regulations (the "Revised
Amendment"). The Revised Amendment was eFiled with the Department on August 30, 2007. A
copy of the Revised Amendment was included in the Plan's response.

The following are additional administrative findings not reported in the Preliminary Interim
Report but were reported in the Preliminary Report:

e The Plan indicated that it follows contract loading timeframes established in policies of
its Parent company. During discussions with the Plan’s provider dispute unit and its
network management unit, the Plan indicated that “rework” projects containing claims
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that require reprocessing due to retroactive contract provisions are generally initiated by
network management. However, the Parent company’s procedures do not specifically
state the process for routinely identifying those claims that fall within the retro contract
period and for reprocessing the impacted claims.

e The Plan acknowledged that comments documenting the loading of a contract into the
contract information system are “overridden” whenever a change is made. This results in
a lack of an audit trail to document the dates when new or revised contract provisions are
loaded into the system.

e While the Plan acknowledged that Preferred Provider Organization contracts were negotiated
with effective dates prior to contract execution and contract load dates, to bridge network gaps
for UnitedHealth Group members, the Plan stated in its August 30, 2007 response that it was
unaware of any Department findings indicating that claims were paid untimely due to delays
in the contract loading. Subsequent to this date, the Department brought to the Plan’s attention
rework project #58048 which documented that a United “gap” contract was signed on June
26, 2006 but was not loaded into the Plan’s contract database until October 6, 2006. The
project contained claims with dates of service that were within the effective dates of the
contract but due to the delay in loading the contract, the correct payment of the claims were
dclayed. Additionally, the Department requested the Plan to review thirty-five (35) contracts
that were loaded late to determine if claims were potentially impacted and should be
reprocessed. Of that sample, sixteen (16), or 45.7 %, were potentially impacted. However the
Plan did not identify these claims to be reprocessed. The following are examples:

Contract No. | Contract Load Days Lapsed Plan Comments
after Signed by Provider

308004 276 days Rate changed. Potential impact to drug
claims, but reprocessing was not
initiated.

313667 221 days Potential claims impacted, but
reprocessing was not initiated.

317604 128 days Potential claims impacted, but
reprocessing was not initiated.

326942 534 days Potential claims impacted, but
reprocessing was not initiated.

322194 366 days Incorrect effective date entered. Potential
claims impacted, but reprocessing was
not initiated.

All of the above issues were referred to the Office of Enforcement for administrative
action,

The Plan was required to submit a revised CAP that includes revisions to its operations and
policies and procedures that will include, but are not limited, to correction of the deficiencies
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noted above. The policies and procedures were to include procedures that reflect that the Plan is
routinely monitoring retroactive contract activity, as well as, procedures to review and identify
all affected claims including those that have been submitted as provider disputes or projects
requiring reprocessing as a result of the retroactive contract provisions. The policies and
procedures were also to reflect routine procedures to identify and review all contracts loaded late
or outside of the established timeframes indicated by the contract loading guidelines. The CAP
was to state the types of reports that will be maintained by the Plan to document the loading of
the contracts and the Plan’s oversight of this process.

In addition the Plan was required to review all provider contracts in the NICE and RIMS claims
systems with retroactive effective dates or late load dates for the period January 1, 2006 through
the date of the Plan’s response to this report. The Plan was required to identify all potential
claims that were impacted by the retroactive contract provisions. The Plan was required to
submit a spreadsheet of all claims requiring remediation as a result of the retroactive contract
provisions, The spreadsheet was to include the following fields:

Contract number

Provider name

Signature dates

Contract load dates ,

Reprocessed claims by claim number

Date original claim received

Date original claim paid

Additional information received, if applicable
Additional payment amount made

Date additional payment made

Interest and penalties paid

Check number for additional payment made

[f the Plan was unable to complete remediation by the due date of the response to the Preliminary
Report, the Plan was required to submit a timeline that is no longer than one year from the due
date which reflects progress and completion of the remediation. In addition, the Plan shall
submit monthly status reports to the Department until the remediation is completed.

The Plan’s November 14, 2007 response is summarized below:

The Plan acknowledged the Department’s findings. The Plan stated that by January 1, 2008, the
Plan will implement a revised process and related Policy and procedure document to
automatically refer, on a regular basis, all retro active contract loads to the claim project review
team to review and remediate impacted claims.

The Plan stated it will identify all potential claims that were impacted by a retroactive effective
contract during the period January 1, 2006 through November 14, 2007 to determine that the
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correct contract rate was used. The Plan is in the process of performing a quality review of the
report detailing the providers to be reviewed for possible remediation to ensure its accuracy.
The Plan estimates completion of the quality review by December 14, 2007. After the quality
review is complete, the Plan will determine the remediation timing and will provide updates to
that work plan in the monthly reporting to the Department,

The Department acknowledges that the Plan was to implement a revised process and
related policy and procedure document by January 1, 2008. The Plan needs to provide a
description of the revised process and a copy of the related policy and procedure document
with its response to this Final Report. In addition, these revised policy and procedure
document should address the loading of a contract so that there is an audit trail of the
date(s) when new or revised contract provisions are loaded into the system.

The Department acknowledges that the Plan anticipates that its remediation efforts will be
completed by August 2008 as reported in its November 2007 status report. In addition, the
Department acknowledges that 95% compliance may not be achieved by the Plan until

remediation is complete because of the remediation’s impact on the compliance percentage.

However, the Plan is required to submit evidence of its remediation efforts on a monthly
basis. These monthly status reports are due within 15 days following the close of each
month. The first status report will be due on February 15, 2008, listing individually by
claim all interest and penalties paid up to January 31, 2008. The status reportshould be
submitted through the Department’s eFiling web portal, as described in the cover letter,
until the remediation is fully completed. Large remediation files can be submitted directly
to the Department on a CD with an E-1 filing submitted through the web portal stating
that the remediation file was submitted directly to the Department on a CD.

SECTIONII. NON-ROUTINE EXAMINATION

The Plan is advised that the Department may conduct a non-routine examination, in accordance
with Rule 1300.82.1, to verify representations made to the Department by the Plan in response to
this report. The cost of such examination will be charged to the Plan in accordance with Section
1382 (b).

No response was required for this section,
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From: Kerk, Phyllis B

Sent: Monday, February 25, 2008 05:55 PM

To: Jackson, Shuntel M; Knous, Jane S

CC: Berkel, Susan L; De La Torre, Rebeca E; Diaz, Jean; Hays San Filippo, Elizabeth L
Subject: RE: PacifiCare: New Day Claim Acknowledgement Clarified

That's good to have in writing since it has been our understanding since the beginning, the way ICE
trained on it and how we audit the delegated providers.

Phyllis Kerk

Director, Provider Audit

————— Original Message-----

From: Jackson, Shuntel M

Sent: Monday, February 25, 2008 3:52 PM

To: Knous, Jane S; Kerk, Phyllis B

Cc: Berkel, Susan L; De La Torre, Rebeca E; Diaz, Jean; Hays San Filippo, Elizabeth L
Subject: FW: PacifiCare: New Day Claim Acknowledgement Clarified

Hello. I received clarification from the DMHC (Susan Miller) regarding the issuance of
acknowledgement letters for new day claims. See email below. I will be scheduling a quick meeting
tomorrow to discuss internally.

Shuntel Jackson
Regulatory Affairs - West Region

~----0Qriginal Message-----

From: Miller, Susan [mailto:SMiller@dmhc.ca.gov]

Sent: Saturday, February 23, 2008 11:08 AM

To: Jackson, Shuntel M

Subject: RE: PacifiCare: New Day Claim Acknowledgement

Hi,

There 1s no requirement to proactively send out acknowledgment letters to providers upon receipt of
a new claim for services rendered. The payor must be able to recognize that they have received a
claim, within the timeframe, should a provider call to confirm the Plan's receipt of a claim.
Thanks,

sjm

Susan J. Miller

Examiner

Department of Managed Health Care

————— Original Message-----

From: Jackson, Shuntel M [mailto:Shuntel.Jackson@phs.com]
Sent: Fri 2/22/2008 4:30 PM

To: Miller, Sugan

Subject: PacifiCare: New Day Claim Acknowledgement

Hi Susan,

As a follow up to our conversation on 2/21/08, please confirm that the following language does not
require the plan or plan designated payor send written acknowledgement letters for new day claims.
Per our conversation, the language is requiring that the plan or designated payor be acknowledgement
"ready" meaning we need to be able to locate a claim and verify receipt should a provider call to
inguire on claim status.

1300.71(¢c) Acknowledgement of Claims. The plan and the plan's capitated provider shall identify and
acknowledge the receipt of each claim, wheéether or not complete, and disclose the recorded date of
receipt as defined by section 1300.71(a) (6] in the same manner as the claim was submitted or provide
an electronic means, by phone, website, or ancther mutually agreeable accessible method of
notification, by which the provider may readily confirm the plan's or the plan's capitated
provider's receipt of the claim and the recorded date of receipt as defined by 1300.71(a) (&) as
follows:



(1) In the case of an electronic claim, identification and acknowledgement shall be provided within
two (2) working days of the date of receipt of the claim by the office designated to receive the
claim, or

(2) In the case of a paper claim, identification and acknowledgement shall be provided within
fifteen (15) working days of the date of receipt of the claim by the office designated to receive
the claim.

(A) If a claimant submits a claim to a plan or a plan's capitated provider using a claims
clearinghouse, the plan's or the plan's capitated provider's identification and acknowledgement to
the clearinghouse within the timeframes set forth in subparagraphs (1) or (2), above, whichever is
applicable, shall constitute compliance with this section.

Shuntel Jackson

Regulatory Affairs - West Region
PacifiCare, A United Healthcare Company
Tel: 714-226-3891
shuntel.jackson@phs.com

This e-mail, including attachments, may include confidential and/or proprietary information, and may
be used only by the person or entity to which it is addressed. If the reader of this e-mail is not
the intended recipient or his or her authorized agent, the reader is hereby notified that any
dissemination, distribution or copying of this e-mail is prohibited. If you have received this
e-mail in error, please notify the sender by replying to this message and delete this e-mail
immediately.
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Arnold Schwarzenegger, Governor
State of California
Business, Transportation and Housing Agency

Department of Managed Health Care
REGULATORY AfFai 980 Ninth Street, Suite 500
RECEVED D Sacramento, CA 95814-2725
(916) 323-0435 -Phone
(916) 323-0438 -Fax

FEB 2 8 2008 enforcement@dmbhc.ca.aov

February 26, 2008

SENT VIA U.S. MAIL

Nancy Monk

Vice Pres., Govt./ Regulatory Affairs
PacifiCare of California

5995 Plaza Drive MS CA112-0267
Cypress, California 90630

RE: Claims Payment, Provider Dispute Mechanisms, and Administrative Capacity
Enforcement Matter Numbers 06-185 and 07-356

LETTER OF AGREEMENT

Dear Ms. Monk:

The Department of Managed Health Care’s (DMHC) Office of Enforcement recently received a
referral from its Division of Financial Oversight (DFO) related to a recent financial survey
conducted at PacifiCare of California (PacifiCare). (This referral is designated as Enforcement
Matter Number 07-356.) On June 4, 2007, the DFO commenced a non-routine examination and
found various violations of both the Knox-Keene Health Care Service Plan Act of 1975, as
amended, (KKA), and the undertakings agreed to by PacifiCare, signed after its acquisition by
UnitedHealth Group Incorporated (“UnitedHealth Group™). Those violations, and the findings of
the exam, are noted below.

The purpose of the non-routine financial examination was to verify corrective actions made by
PacifiCare in response to a previous examination memorialized in a Final Report dated December
29, 2005. The recent examination also reviewed PacifiCare’s claims processing operations due to
the selt-disclosure of deficiencies during a site visit on February 7, 2007, as well as to confirm
corrective actions taken as a result of this site visit. Also, the DMHC had received, as far back as
the year 2006, numerous complaints from providers regarding PacifiCare’s claims settlement
practices and Provider Dispute Resolution (PDR) system. (These complaints are consolidated in
Enforcement Matter Number 06-185, and handled jointly herein.)

Matter ID: 07-356
Doc. No.: 26423
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[t should be noted that at all times referenced herein PacifiCare worked collaboratively with the
DMHC to resolve all issues that were identified. Moreover, PacifiCare advised the DMHC on
numerous occasions that it was committed to correcting the deficiencies that were found, as well as
maintaining adequate staffing for administrative capacity to effectively perform PacifiCare’s duties
on behalf of all of its enrollees and its health care providers. In this regard, below is a summary of
the noted violations as well as the examination’s findings:

CLAIMS SETTLEMENT PRACTICES - UNJUST PAYMENT PATTERN

As part of its review procedures, the DFO reviewed a total of 100 denied claims, randomly §
selected from the claims system that PacifiCare uses to process its point-of-service (POS) claims -~ .
called "RIMS.” Of that sample, 39, or 39%, were denied incorrectly. The DFO also reviewed
claims from PacitiCare’s claims system called “NICE.” After PacifiCare initially provided the
DFQO with an incomplete sample of claims to review, PacifiCare provided a new data extract of 50
NICE claims. Of those 50 claims, 15, or 30%, were denied incorrectly as the IPA/Medical Group
responsibility, when they were actually PacifiCare’s responsibility. Also of note, the DFO’s
analysis of PacifiCare’s POS claims denied from January 1, 2006, through June 14, 2007, noted a
total of 40,784 denied claims, of which 22,707, or 55.7%, were denied as duplicate ¢laim
submissions, resulting in reprocessing errors and a remediation effort after several providers
received letters stating that they had submitted duplicate claims, when they had not.

Section 1300.71, subdivision (a}(8)(F) of Title 28 of the California Code of Regulations (CCR),
pursuant to Health and Safety Code section 1371, specifies that a demonstrable and unjust payment
pattern/unfair payment pattern may be found when a plan fails to provide providers with an
accurate and clearly-written explanation of the specific reasons for denying, adjusting, or
contesting a claim at least 95% of the time for affected claims. Based on the above information,
PacifiCare was in violation of this regulation.

In addition, the DFO’s review included 25 late paid claims from the NICE system. In four of those
claims, or 16%, PacifiCare did not pay interest correctly on the late payment, as required by Health
and Safety Code section 1371 and 1371.35. Moreover, the DFO reviewed 25 late paid claims from
the RIMS system, and out of these, 17 had substantial delays because claims information failed to
be manually re-keyed into RIMS after initially processed in NICE.

Section 1300.71, subdivision (a)(8)(K) of Title 28 of the CCR, pursuant to Health and Safety Code
section 1371, provides that a demonstrable and unjust payment pattern/unfair payment pattern may
be found when a plan fails to reimburse at least 95% of complete claims with the correct payment,
including the automatic payment of all interest and penalties due and owing. Based on the above
information, PacifiCare was in violation of this regulation as well.

PacitiCare agrees with the DMHC that compliance with prompt payment statutes and regulations
are important, and has added 24 employees to work on its POS claims processing and data entry,
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centralizing this function in its Cypress, California location. In addition, PacifiCare has added six
(0) additional staff to research the root cause of the inappropriate denials based on incorrect
determination of financial responsibility that were found in NICE. For these claims, PacifiCare
believes that the out-of-area determination programming was inaccurate and that such denials
should not recur for this reason. PacifiCare has also agreed to re-train claims processing staff on
accurate interest rates for late payments, as well as the appropriate application of the statutory
penalty.

PROVIDER DISPUTE RESOLUTION MECHANISM

Another part of the DFO’s review included PacifiCare’s PDR mechanisms. The DFO found that--,
PacifiCare failed to process provider disputes accurately pursuant to section 1300.71.38 of Title 28
of the CCR. This regulation requires PacifiCare, and its capitated providers that pay claims, to -
establish a fast, fair, and cost-effective dispute resolution mechanism to process and resolve -
contracted and non-contracted provider disputes while complying with various other provisions of’ v
the KKA, and their applicable regulations.

The DFO reviewed the PDR claims under the standard set forth by the above-referenced
regulation. PacifiCare had 45 working days after receipt of the dispute to issue a written
determination, stating all of the pertinent facts, and explaining the reasons for its determination.
(See Cal, Code Regs., tit. 28, §1300.71.38, subd. (f).) Of 49 overturned provider disputes that
were reviewed, 14, or 29%, were resolved incorrectly. Similarly. 14 of the 49, or 29%, were
processed outside of the 45-day regulatory standard. Moreover, 11, or 22% of the 49, had letters
sent to the providers requesting information that was not needed to process the claim, or some of
those letters requested the wrong information. In addition, six, or 30%, of 20 upheld provider
disputes that were reviewed had incorrect or inaccurate determination letters, and it was found that
this occurred because there was no process for ensuring that results of the review documented in
PacifiCare’s "REVA” system were interpreted correctly by those responsible for finalizing the
claim and issuing the PDR determination.

Further, when a provider would call PacifiCare regarding a PDR claim, PacifiCare lacked an
effective system to respond to the call, often instructing the provider to submit another dispute.
Finally, during the DFQ’s review, it was determined that PacifiCare’s PDR tracking system,

REV A, included “projects,” such as first-time claims submissions. Further, PacifiCare was unable
to distinguish between these first-time claims and actual provider disputes, impacting the DFO’s
statistics and complicating an accurate reporting, as required by the KKA. (See Cal. Code Regs.,
tit. 28, $1300.71.38. subd. (k).) Based on such information, PacifiCare was in violation of all of
the above-referenced regulations.

The DMHC believes that adequate provider dispute mechanisms are part and parcel of ensuring a
viable and robust marketplace, and the DMHC is committed to ensuring the continued role of the
professional as the determiner of the patient’s health necds, fostering the traditional relationship of
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trust and confidence between patients and their doctors. (Health & Saf, Code §1342. subd. (a).)
Moreover, the DMHC is dedicated to promoting among all health care service plans a transparent
and fully functioning PDR system. which should further ensure that medical decisions are rendered
by qualified medical providers, unhindered by fiscal and administrative management. (Health &
Saf. Code §1367, subd. (g).)

In response to this enforcement action, PacifiCare confirms that it too shares the DMHC’s
commitment to a transparent and fully compliant PDR system. In this regard, PacifiCare hired 18
additional employees to perform functions related to PDR and provider claims issue resolution. In
addition, PacifiCare acknowledged that its PDR tracking system, REVA, required certain . '
enhancements to function more efficiently and effectively, and PacifiCare has committed to
making those technological enhancements to ensure smoother PDR. re

ADMINISTRATIVE CAPACITY

After PacifiCare was acquired by UnitedHealth Group, both PacifiCare and UnitedHealth Group ;.
agreed in an undertaking to maintain PacifiCare’s organizational and administrative capacity. This
undertaking was critical, in that representations were made to the DMHC that resources would be
consolidated to create greater efficiency. Those consolidated resources were to include sufficient
number of staff employed, including those with decision-making authority to provide immediate
resolution to potential problem areas. However, throughout the DFO’s recent exam, it was evident
that PacifiCare failed to demonstrate adequate staffing for effective administrative capacity. DFO
found that PacifiCare failed to properly oversee both claims processing functions and PDRs, as
required by Health and Safety Code section 1367, subdivision (g), and section 1300.67.3,
subdivision (a)(2) of Title 28 of the CCR. This determination was also based on significant
numbers of incorrectly denied claims, incorrectly processed and incorrectly determined provider
disputes, and routine underpayment of interest/penalties on late paid claims.

In addition, PacifiCare delegated certain claims payment functions to affiliated and non-affiliated
entities, which were responsible for processing more than 50% of PacifiCare’s claims. Entities
such as Lason Systems, Inc. in Utah; PacifiCare International Limited, in Ireland; PSO, in Texas;
PacifiCare Health Plan Administrators, and MedPlans Partners, [nc., all carried certain claims
payment responsibilities without sufficient oversight by PacifiCare to effectively conduct the
plan’s business. For instance, the DFO found that PacifiCare did not provide sufficient oversight
over Lason because out-of-network claims in the POS product required manual input by Lason
into RIMS after a transition from NICE. PacifiCare failed to effectively oversee this process,
resulting in late payment on numerous claims.

Also evidencing a lack of administrative capacity issues, PacifiCare failed to demonstrate to the
DFO that it had sufficient staffing and resources to manage its total claims inventory. Further.
PacifiCare did not readily provide to the DFQO accurate contracts or contract information in order
for the DFO to review accuracy of payments. The ready accessibility of contracts is required
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pursuant to Health and Safety Code sections 1346, subdivision (a), 1381, and 1382, subdivision
(a). Despite this, 13 out of 25 contracts or fee schedules were not provided to surveyors in a timely
manner and four of these contracts could not be provided for the RIMS Paid Sample of claims
sclected for review. PacifiCare maintains that at the time the DMHC’s requests for contract
information were made, the office responsible for maintaining the contracts was in the process of
moving, and those files had already been packed for the move.

With respect to PacifiCare’s PDR mechanisms, PacifiCare failed to demonstrate to surveyors that
it maintained adequate controls over documents needed to process claims and provider disputes.
Documents and other correspondence, such as medical records and letters of agreements with
providers, were found held-up in queues on a computer system called Document DNA; none were
processed timely. These delays negatively impacted PacifiCare’s ability to pay its claims
correctly, as well as meet claims processing turnaround times.

All of the above evidenced extensive administrative capacity issues implicating the undertaking )
referenced above, as well as the KKA and its promulgated regulations. The DMHC believes that: -
administrative capacity is fundamental to ensuring that health care service plans run efficiently arid'
effectively to promote the delivery and the quality of health and medical care to the people of the
State of California who enroll in these plans. (Health & Saf. Code §1342.) o

Faced with these deficiencies, PacifiCare advised the DMHC that its ultimate parent, UnitedHealth
Group, is committed to providing PacifiCare with all of the resources it needs (staffing,
information technology, and funding) to correct all of the deficiencies found by the DMHC.
Moreover, PacifiCare concurs that additional oversight of delegated claims processing functions to
affiliated and non-affiliated entities is appropriate to ensure compliance with the KKA.
Consequently, PacifiCare created a Vice President of Transactions Oversight position to monitor
compliance of these delegated functions, as well as all of the other functions retained in
PacifiCare’s Cypress, California location. In addition, PacifiCare hired 48 additional staff to
perform POS claims processing, PDR, and functions related to member and provider claims issue
resolution. PacifiCare believes the additional staff, as well as centralizing the POS claims
processing functions in Cypress will enhance its administrative capacity. And as for PacifiCare’s
Document DNA systems, PacifiCare maintains that its total document management inventory, as
well as its aged inventory, now shows marked improvement and better turnaround times for timely
processing of claims and provider disputes.

Thus, in consideration of all of the above, the DMHC has assessed an administrative penalty
against PacifiCare in the amount of $2.000.000.00. This penalty was assessed pursuant to Health
and Safety Code section 1386, subdivision (b)(6). In addition, the DMHC is requiring PacifiCare
to engage the services of a monitor to oversee its claims. PDR, and administrative capacity issues
[or a period sufficient to ensure that PacifiCare is complying with its obligations under both the
KKA and the undertakings referenced above.
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[n collaborating with the DMHC toward a quick resolution of this matter, as well as promoting
timely implementation of all of the corrective actions promised, PacifiCare has agreed to pay this
penalty. PacifiCare has also agreed to engage the services of the monitor, as noted above, within
30 days of signing this Letter of Agreement. Such monitor will be reporting all findings to the
DMHC on a regular basis, and as further delineated in the Scope of Work to be provided by the
DFO. Finally, PacifiCare understands that the DMHC’s Office of Enforcement will maintain
jurisdiction over this entire matter until such monitor confirms that PacifiCare’s corrective actions
were in fact implemented, are adequate, and are effective to resolve the issues identified.

\Y.
Amy L. Dobberteen
Assistant Deputy Director
Office of Enforcement

AAAImfr

ce: Naomi Yoshihara, Accounting Officer- Department of Managed Health Care

ACCEPTED BY PACIFICARE OF CALIFORNIA:

Dated: 4,@&/&“4«/»‘4 Z 5; Co008" “%‘/"%4—/(/7 %%—(4%
7 NANCY J. MONK”
Vice President, Govt. Relations/ Regulatory Affairs
PacifiCare of California
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